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ANNOUNCEMENT 

The  first  issue  of  the  American  Journal  of  International 
Law  aims  to  cover  the  year  1906.  Hereafter  each  number  will  deal 
wholly  or  principally  with  the  quarter  immediately  preceding  the 
date  of  issue.  It  is  therefore  expected  that  the  size  of  the  Journal 
will  be  lessened  in  proportion,  but  the  space  devoted  to  the  leading 
articles  will  remain  approximately  the  same. 

James  Brown  Scott, 
January^  igoj.  Managing  Editor, 


THE  NEED  OF  POPULAR  UNDERSTANDING  OF 

INTERNATIONAL  LAW 

The  increase  of  popular  control  over  national  conduct,  which  marks 
the  political  development  of  our  time,  makes  it  constantly  more  impor- 
tant that  the  great  body  of  the  people  in  each  country  should  have  a 
just  conception  of  their  international  rights  and  duties. 

Governments  do  not  make  war  nowadays  unless  assured  of  general 
and  hearty  support  among  their  people;  and  it  sometimes  happens 
that  governments  are  driven  into  war  against  their  will  by  the  pressure 
of  strong  popular  feeling.  It  is  not  uncommon  to  see  two  governments 
striving  in  the  most  conciliatory  and  patient  way  to  settle  some 
matter  of  difference  peaceably,  while  a  large  part  of  the  people  in  both 
countries  maintain  an  uncompromising  and  belligerent  attitude,  insist- 
ing upon  the  extreme  and  uttermost  view  of  their  own  rights  in  a  way 
which,  if  it  were  to  control  national  action,  would  render  peaceable 
settlement  impossible. 

One  of  the  chief  obstacles  to  the  peaceable  adjustment  of  inter- 
national controversies  is  the  fact  that  the  negotiator  or  arbitrator 
who  yields  any  part  of  the  extreme  claims  of  his  own  country  and 
concedes  the  reasonableness  of  any  argument  of  the  other  side  is 
quite  likely  to  be  violently  condemned  by  great  numbers  of  his  own 
countrymen  who  have  never  taken  the  pains  to  make  themselves 
familiar  with  the  merits  of  the  controversy  or  have  considered  only  the 
arguments  on  their  own  side.  Sixty-four  years  have  passed  since  the 
northeastern  boundary  between  the  United  States  and  Canada  was 
settled  by  the  Webster-Ashburton  treaty  of  1842;  yet  to  this  day 
there  are  many  people  on  our  side  of  the  line  who  condemn  Mr.  Webster 
for  sacrijficing  our  rights,  and  many  people  on  the  Canadian  side  of  the 
line  who  blame  Lord  Ashburton  for  sacrificing  their  rights,  in  that 
treaty.  Both  sets  of  objectors  cannot  be  right ;  it  seems  a  fair  inference 
that  neither  of  them  is  right ;  yet  both  Mr.  Webster  and  Lord  Ashburton 
had  to  endure  reproach  and  obloquy  as  the  price  of  agreeing  upon  a 
settlement  which  has  been  worth  to  the  peace  and  prosperity  of  each 
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country  a  thousand  times  as  much  as  the  value  of  all  the  territory  that 
was  in  dispute. 

In  the  great  business  of  settling  international  controversies  without 
war,  whether  it  be  by  negotiation  or  arbitration,  essential  conditions 
are  reasonableness  and  good  temper,  a  willingness  to  recognize  facts 
and  to  weigh  arguments  which  make  against  one's  own  country  as  well 
as  those  which  make  for  one's  own  country;  and  it  is  very  important 
that  in  every  country  the  people  whom  negotiators  represent  and  to 
whom  arbitrators  must  return,  shall  be  able  to  consider  the  controversy 
and  judge  the  action  of  their  representatives  in  this  instructed  and 
reasonable  way. 

One  means  to  bring  about  this  desirable  condition  is  to  increase 
the  general  public  knowledge  of  international  rights  and  duties  and 
to  promote  a  popular  habit  of  reading  and  thinking  about  inter- 
national affairs.  The  more  clearly  the  people  of  a  country  understand 
their  own  international  rights  the  less  likely  they  are  to  take  extreme 
and  extravagant  views  of  their  rights  and  the  less  likely  they  are  to 
be  ready  to  fight  for  something  to  which  they  are  not  really  entitled. 
The  more  clearly  and  universally  the  people  of  a  country  realize  the 
international  obligations  and  duties  of  their  country,  the  less  likely 
they  will  be  to  resent  the  just  demands  of  other  countries  that  those 
obligations  and  duties  be  observed.  The  more  familiar  the  people  of 
a  country  are  with  the  rules  and  customs  of  self-restraint  and  courtesy 
between  nations  which  long  experience  has  shown  to  be  indispensable 
for  preserving  the  peace  of  the  world,  the  greater  will  be  the  tendency 
to  refrain  from  publicly  discussing  controversies  with  other  countries 
in  such  a  way  as  to  hinder  peaceful  settlement  by  wounding  sensibilities 
or  arousing  anger  and  prejudice  on  the  other  side. 

In  every  civil  community  it  is  necessary  to  have  courts  to  determine 
rights  and  officers  to  compel  observance  of  the  law;  yet  the  true  basis 
of  the  peace  and  order  in  which  we  live  is  not  fear  of  the  policeman ; 
it  is  the  self-restraint  of  the  thousands  of  people  who  make  up  the 
community  and  their  willingness  to  obey  the  law  and  regard  the  rights 
of  others.  The  true  basis  of  business  is  not  the  sheriff  with  a  writ  of 
execution;  it  is  the  voluntary  observance  of  the  rules  and  obligations 
of  business  life  which  are  universally  recognized  as  essential  to  business 
success.  Just  so  while  it  is  highly  important  to  have  controversies 
between  nations  settled  by  arbitration  rather  than  by  war,  and  the 
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growth  of  sentiment  in  favor  of  that  peaceable  method  of  settlement 
is  one  of  the  great  advances  in  civilization  to  the  credit  of  this  genera- 
tion ;  yet  the  true  basis  of  peace  among  men  is  to  be  found  in  a  just  and 
considerate  spirit  among  the  people  who  rule  our  modem  democracies, 
in  their  regard  for  the  rights  of  other  countries,  and  in  their  desire  to 
be  fair  and  kindly  in  the  treatment  of  the  subjects  which  give  rise  to 
international  controversies. 

Of  course  it  cannot  be  expected  that  the  whole  body  of  any  people 
will  study  international  law ;  but  a  sufficient  number  can  readily  become 
sufficiently  familiar  with  it  to  lead  and  form  public  opinion  in  every 
community  in  our  coimtry  upon  all  important  international  questions 
as  they  arise. 

For  these  reasons  it  seems  to  me  that  the  influence  of  the  new  Ameri- 
can Society  of  International  Law  and  the  publication  of  its  Quarterly 
will  be  of  practical  benefit  to  the  people  of  the  United  States;  and  I 
commend  the  Association  and  the  Quarterly  to  the  support  of  thought- 
ful men  and  women  who  wish  to  help  in  promoting  the  cause  of  inter- 
national justice  and  peace. 

Elihu  Root. 


INTERNATIONAL  RESPONSIBILITY  TO  CORPORATE 
BODIES  FOR  LIVES  LOST  BY  OUTLAWRY 

A  novel  case  has  recently  arisen  involving  the  liability  of  a  foreign 
government  to  indemnify  an  American  corporation  (a  missionary 
board)  for  the  death  of  its  employees  by  mob  violence.  The  case  grew 
out  of  the  assault  in  1905  of  a  mob  of  native  Chinese  upon  the  Ameri-. 
can  Protestant  Mission  Station  at  Lienchou,  province  of  Quantung, 
China,  resulting  in  the  death  of  four  missionaries  and  one  child. 

The  Chinese  local  authorities  were  exonerated  by  the  surviving  mis- 
sionaries from  any  complicity  with  the  rioters,  prompt  punishment 
by  decapitation  and  imprisonment  was  inflicted  on  the  leaders  of  the 
mob,  and  payment  was  made  by  the  Chinese  authorities  for  all  the 
property  losses  sustained.  The  board,  whose  office  is  in  New  York 
City,  announced  to  the  churches  of  its  denomination,  on  receipt  of  the 
news  of  the  massacre,  that 

in  no  case  whatever  would  the  board  receive  indemnity  for  the  beloved 
dead,  nor  would  it  accept  indemnity  of  a  punitive  character,  the  board 
holding  that  the  value  of  the  blood  of  those  who  laid  down  their  lives 
for  Christ's  sake  should  not  be  estimated  in  dollars  and  cents. 

A  notice  of  this  action  was  sent  by  the  board  to  the  Chinese  Minister 
in  Washington,  and  by  him  communicated  to  his  government  at  Peking 
and  to  the  viceroy  of  the  province  in  which  the  massacre  occurred. 
When  the  final  payment  on  the  property  losses  came  to  be  made 
in  the  province,  the  viceroy  was  notified  by  the  American  consul  that 
claims  had  been  fiJed  in  the  Department  of  State  at  Washington  by 
relatives  of  the  deceased  missionaries  for  a  large  money  compensation 
for  their  lives.  The  Chinese  authorities,  including  the  viceroy  of  the 
province  and  the  minister  in  Washington,  at  once  expressed  their  sur- 
prise at  this  claim,  in  view  of  the  public  announcement  of  the  board, 
which  was  understood  by  them  to  be  a  voluntary  waiver  of  all  claims 
for  loss  of  life.  The  answer  of  the  board  was  that  while  the  action  of 
the  relatives  was  a  surprise  to  it,  made  without  its  knowledge  or 
approval,  in  its  announcement  it  did  not  purport  to  speak  for  the  rela- 
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tives,  over  whom  it  had  no  control,  and  that  it  thereby  only  waived 
its  own  claim  of  indemnity  for  the  loss  of  life  of  its  missionaries,  but 
that  it  would  not  be  a  party  to  any  efforts  to  secure  indemnity  for  the 
lives  of  the  missionaries. 

The  foregoing  action  and  views  of  the  board  were  communicated 
by  its  secretary  to  the  Department  of  State,  and  the  department  made 
the  following  reply: 

As  it  is  difficult  to  conceive  upon  what  grounds  the  mission  board  could 
have  based  a  claim  so  as  to  enable  it  to  receive  any  benefit  from  any 
sums  that  might  be  paid  on  account  of  the  murder  of  those  people,  your 
board's  disclaimer  would  seem  to  have  been  meaningless.  This,  however, 
may  not  be  understood  by  the  Chinese  government,  and  may  tend  to 
embarrass  this  government  in  its  determination  to  demand  damages 
from  China  for  the  unlawful  killing  of  American  citizens,  which  demand 
arises  as  a  matter  of  public  policy,  irrespective  of  the  associations  which 
such  citizens  may  have  had  with  any  missionary  body,  and  irrespective 
of  any  views  as  to  the  desirability  or  propriety  of  such  demand  that  may 
be  held  by  third  parties. 

In  this  connection  it  maybe  well  to  notice  the  attitude  of  the  govern- 
ment of  the  United  States  in  the  case  of  the  loss  of  life  of  American 
citizens  in  foreign  lands  by  mob  violence  and  outlawry.  For  our  pres- 
ent purpose  it  will  suffice  to  examine  the  treatment  of  a  few  of  such 
cases  occurring  in  the  neighboring  republic  of  Mexico  which,  like  China, 
has  in  the  past  been  subject  to  considerable  civil  disorder.  Taking 
them  in  chronological  order:  in  1868,  John  Braniff,an  American  citizen 
was  killed  by  a  band  of  robbers  while  at  work  on  the  Vera  Cruz  rail- 
road. The  American  charge  reported  to  the  Department  of  State  that 
the  Mexican  government  had  given  assurance  that  every  possible  effort 
would  be  made  to  detect  and  punish  the  guilty  parties.  Secretary 
Seward  replied: 

The  engagement  which  the  Mexican  government  has  made  to  investi- 
gate the  case,  and  its  assurance  that  upon  such  investigation  the  govern- 
ment will  direct  what  justice  may  require,  is  entirely  satisfactory.* 

In  1874,  Rev.  David  Watkins,  a  missionary  of  the  American  board 
of  missions,  was  assassinated  in  one  of  the  interior  towns  of  Mexico 
by  a  body  of  some  two  hundred  religious  fanatics,  his  body  horribly 
mutilated,  and  his  house  plundered.  It  was  stated  that  the  prison 
guard  and  the  soldiers  participated  in  the  outrage.    The  Mexican 

» U.  S.  Foreign  ReL,  1808,  p.  582. 
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government  took  prompt  and  energetic  measures  for  the  punishment 
of  the  guilty  parties.  On  receipt  of  a  report  of  the  event,  Secretary 
Fish  \iTote  the  American  minister  as  follows: 

This  atrocious  act  appears  to  have  created  a  marked  sensation  in  this 
country.  A  prompt  and  thorough  trial  of  the  case,  and  the  punishment 
of  those  found  guilty  according  to  law,  will  be  expected.  The  immediate 
friends  of  the  victims  at  least  may  expect  that  the  Mexican  government 
will  indemnify  his  widow  and  children,  should  he  have  left  either,  for 
their  loss,  especially  if  any  persons  in  the  service  of  that  government 
should  have  taken  part  in  the  murder,  or  should  have  neglected  to 
adopt  measures  toward  preventing  it.  Upon  this  point,  however, 
the  Department  will  give  further  instructions  when  the  result  of  the 
judicial  proceedings  shall  be  known. 

The  action  of  the  authorities  resulted  in  the  conviction  of  the  leaders 
of  the  mob,  five  of  whom  were  condemned  to  death,  and  a  number  of 
others  were  sentenced  to  terms  of  imprisonment.  After  some  delay, 
necessitated  by  an  appeal  to  the  Federal  Supreme  Court,  all  the  sen- 
tences were  carried  into  effect.  It  does  not  appear  that  any  demand 
for  a  money  indemnity  was  ever  made  upon  the  Mexican  government.* 

Another  religious  riot  occurred  at  Acapulco,  Mexico,  in  1875,  in  the 
assault  upon  a  Presbyterian  cha;)el  which  resulted  in  the  killing  of  a 
number  of  native  Protestants  and  one  American  citizen.  In  making 
reply  to  the  report  of  the  minister  on  the  occurrence,  Secretary  Fish 
said: 

Such  an  incident  is  not  unconmion  to  propagandism  in  regions  where 
the  doctrines  sought  to  be  disseminated  may  be  new  and  consequently 
more  or  less  unpalatable.  Martyrs  must  be  expected  at  such  times. 
It  is  much  to  be  deplored  that  a  citizen  of  the  United  States  should  have 
been  one  of  the  \actims.  The  promptness  and  energy  with  which  you 
applied  to  the  Mexican  government  in  the  matter,  are  to  be  commended. 
There  is  cause  to  fear,  however,  that  we  cannot  judiciously  require  from 
them  a  pecuniary  compensation  for  the  relief  of  the  wife  and  children  of 
the  murdered  man,  unless  we  can  show  that  the  killing  was  occasioned  by 
an  act  or  omission  of  a  person  in  authority  at  Acapulco.  Governments 
are  not  usually  accountable  in  pecuniary  damages  for  homicide  by 
indi\iduals.  All  that  can  fairly  be  expected  of  them  is  that  they  should 
in  good  faith,  to  the  extent  of  their  power,  prosecute  the  offenders 
according  to  law.* 

The  consul  at  Acapulco  reported  that  public  sentiment  was  so 
strongly  on  the  side  of  the  rioters  that  the  judicial  authorities  failed 

» For.  Rel.,  1874,  pp.  734,  737;  1876,  p.  386. 
■6  Moore's  Int.  Law  Digest,  815. 
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to  act,  and  no  punishment  followed  the  outrage.  Neither  did  the 
government  of  the  United  States  see  proper  to  make  any  pecuniary 
demand  for  the  life  of  the  murdered  American  citizen.  A  number  of 
other  cases  might  be  cited  where  American  citizens  have  lost  their 
lives  by  outlaws,  without  any  compensation  being  demanded  or 
obtained.  In  one  of  those  cases.  Secretary  Gresham,  in  reply  to  an 
application  by  relatives  for  an  indemnity,  said : 

The  Mexican  authorities  promptly  apprehended  the  murderers,  and  the 
Department  understands  that  they  were  tried,  convicted,  and  punished. 
Under  these  circumstances  it  is  not  believed  that  any  claim  for  damages 
could  be  maintained.* 

The  case  of  Baldwin  was  of  a  somewhat  different  character.  He  was 
murdered  in  Mexico  in  1887  by  two  well-known  bandit  leaders,  who 
had  committed  other  murders,  including  a  Mexican  official  of  the  local- 
ity. Ten  days  after  Baldwin's  murder,  the  inhabitants  of  the  district 
pursued  and  killed  five  of  the  bandits,  including  the  two  murderers  of 
Baldwin.  The  government  of  the  United  States  made  a  demand  on 
behalf  of  the  widow  for  pecuniary  damages,  on  the  ground  that  the 
Mexican  government  was  negligent  in  not  suppressing  the  outlawry 
which  had  become  notorious  and  in  failing  to  punish  the  bandits.  The 
latter  government  cited  the  attitude  of  the  United  States  respecting 
the  New  Orleans  and  Chinese  riots,  and  insisted  that  American  citi- 
zens in  Mexico  could  only  claim  the  same  measure  of  protection  that 
was  extended  to  natives.  The  discussion  continued  through  several 
years.  In  1892  it  was  suggested  that,  in  view  of  the  dependent  situ- 
ation of  the  widow  and  of  the  action  of  the  United  States  in  similar 
disputed  cases  as  to  responsibility,  a  settlement  might  be  reached  with- 
out prejudgment  on  the  legal  aspects  of  the  claim.  Whereupon,  Mexico 
in  1894,  paid  to  the  United  States  for  the  benefit  of  the  widow,  $20,000, 
the  pajrment  being  made  and  accepted 

as  a  matter  of  simple  equity,  without  implying  any  admission  that  in 
the  case  in  question  the  Mexican  government  was,  strictly  speaking, 
responsible,  and  that  it  is  not  to  constitute  a  precedent  for  the  future 
treatment  of  similar  cases;  and  President  Cleveland  referred  to  it  in  his 
message  to  Congress  as  "a  gracious  act"  on  the  part  of  Mexico.* 

No  case  has  been  found  where  the  United  States  has  assumed  the 
presentation  of  a  pecuniary  claim  of  a  mission  board  or  other  corpor- 

*  6  Moore's  Digest,  S06. 

*  6  Moore's  Digest,  SOl. 
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ation  for  the  life  of  one  of  its  employees  through  the  neglect  or  want 
of  due  protection  of  a  foreign  government.  The  Mexican  cases  cited 
are  valuable  as  showing  that,  even  conceding  the  claim  of  a  pecuniary 
interest  of  a  mission  board  in  its  employees,  there  was  in  the  Lienchou, 
China,  affair  no  basis  upon  which  the  board  in  question  could  found 
a  claim  for  the  lives  lost,  because  it  was  not  shown  (to  use  the  language 
of  Secretary  Fish),  "that  the  killing  was  occasioned  by  an  act  or  omis- 
sion of  a  person  in  authority,"  and  (in  the  language  of  Secretary 
Gresham),  "the  authorities  promptly  apprehended  the  murderers, 
and    *    *    *    they  were  tried,  convicted  and  punished." 

More  than  a  year  after  the  Lienchou  riot,  and  upon  a  full  examina- 
tion of  the  questions  involved,  the  following  conclusion  was  announced : 

The  board  holds  that  whatever  may  be  the  legal  technicalities  involved, 
it  has  large  financial  interests  in  the  missionaries  whom  it  sends  out  and 
upon  whom  its  work  depends,  that  the  murder  of  those  missionaries 
involves  the  board  in  heavy  financial  loss,  and  that  if  the  board  should 
elect  to  demand  indemnity  for  such  loss,  our  government  should  recog- 
nize the  equity  of  its  contention.  The  board  voluntarily  waived  its 
claim  in  the  case  of  the  massacre  at  Lienchou,  but  it  insists  that  in 
doing  so  it  waived  a  right  which  it  could  have  justly  insisted  upon. 

Let  us  examine  this  position  a  little  more  fully.  The  board  in  ques- 
tion owes  its  legal  existence  to  the  incorporation  acts  of  the  State  of 
New  York.  Under  the  common  law  the  death  of  a  human  being  is 
not  the  ground  of  an  action  for  damages,  and  no  compensation  there- 
for or  for  any  resulting  loss  is  recoverable.*  This  rule  of  law,  however, 
has  been  modified  in  most  of  the  states  of  the  Union,  including  New 
York,  by  statutory  enactments,  but  these  acts  are  to  be  strictly  con- 
strued. The  Code  of  Civil  Procedure  of  the  State  of  New  York  author- 
izes a  suit  to  be  maintained  for  the  benefit  of  a  husband,  wife  or  next 
of  kin,  to  recover  damages  for  a  wrongful  act,  neglect,  or  default,  by 
which  the  decedent's  death  was  caused;  the  damages  received  are 
exclusively  for  the  benefit  of  the  husband,  wife  or  next  of  kin;  and  the 
damages  are  to  be  awarded  on  a  fair  and  just  compensation  for  the 
pecuniary  injuries  resulting  to  the  person  for  whose  benefit  the  action 
is  brought.^ 

It  must  be  clear  that  a  mission  board  or  other  corporate  body,  deriv- 
ing its  authority  from  the  state  of  New  York,  cannot  maintain  an 

•  4  Sutherland  on  Damages,  chap.  37,  ed.  1903;  2  Sedgwick  on  Damages,  chap. 
18,  ed.  1891. 
» New  York  Ck)de  of  Civil  Procedure,  §§  1902,  3  and  4. 
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action  in  that  state  for  damages  resulting  from  the  death  of  one  of 
its  employees  by  the  wrongful  act,  neglect,  or  default  of  any  party 
or  authority  whatsoever.  It  is  difficult  to  understand  how  a  board 
or  corporation,  which  is  thus  incapacitated  in  its  own  domicile,  can 
acquire  a  right  to  maintain  a  claim  for  such  damages  before  its  own 
federal  government. 

If  it  possesses  such  right  it  must  be  found,  as  in  this  case,  against 
China,  in  the  rules  or  practice  of  international  law.  I  have  already 
stated  that  I  have  found  no  instance  where  the  government  of  the 
United  States  has  ever  presented  to  a  foreign  government  the  claim 
of  an  American  board  or  corporation  for  its  own  benefit  based  upon 
the  wrongful  death  of  one  of  its  employees.  Fortunately  for  the 
solution  of  this  question,  an  occasion  has  arisen  requiring  its  determi- 
nation by  an  international  body  of  no  insignificant  authority. 

As  is  well  known,  the  Boxer  uprising  in  China  of  1900  resulted  in 
the  murder  of  quite  a  number  of  missionaries.  Several  of  these 
were  employees  of  the  board  whose  claim  we  are  now  examining.  It 
would  seem  to  be  an  occasion,  if  ever,  when  the  church  boards  would 
be  justified  in  setting  up  their  own  corporate  claim  for  damages.  The 
Chinese  government  had  been  so  far  in  complicity  with  the  perpetra- 
tors of  those  bloody  deeds,  that  the  foreign  governments  felt  it  neces- 
sary to  send  their  armies  to  seize  the  capital  and  inflict  exemplary 
punishment  for  the  wrongs  and  injuries  suffered  by  their  citizens  and 
subjects.  The  diplomatic  representatives  of  eleven  nations,  includ- 
ing the  United  States,  after  determining  the  total  amount  of  the 
indemnities  to  be  required  of  China,  drew  up  a  statement  of  the  rules 
which  should  govern  the  distribution  of  those  indemnities.  Under 
those  rules  societies  and  companies  were  allowed  to  make  claims  for 
damages,  for  property  losses,  for  buildings,  and  the  like,  damaged  or 
destroyed;  but  indemnities  for  wounds,  cruel  treatment,  or  death, 
were  confined  to  private  individuals,  to  widows  and  orphans.' 

The  demands  of  the  foreign  governments  went  to  the  extreme  limit 
of  indemnity  in  the  Boxer  outbreak,  and  in  that  instance  societies  or 
incorporated  bodies  were  excluded  from  indemnities  for  injuries  to 
persons  or  for  lives  lost.  It  is  not  alleged  that  the  board  in  question 
ever  presented  to  the  Department  of  State  a  claim  for  the  loss  of  its 

■  Appendix  to  For.  Rel.,  1901,  Mr.  Rockhill's  Report,  106. 
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employees  in  that  outbreak  or  protested  against  the  rules  of  the  dip- 
lomatic body. 

It  is  stated  that  the  action  of  the  board,  setting  forth  its  position, 
as  above  quoted,  was  submitted  to  the  leading  Protestant  mission 
boards  domiciled  in  New  York,  and  that  they  unanimously  concurred 
in  its  position.  Whether  such  action  was  wise  or  Christlike  is  not  a 
legal  question,  and  I  abstain  from  expressing  an  opinion  upon  it. 

John  W.  Foster. 


INTERNATIONAL   LAW:  ITS   PRESENT  AND  FUTURE 

In  entering  upon  the  publication  of  a  new  journal,  professedly 
designed  not  only  to  advance  the  knowledge  of,  but  also  to  improve, 
the  principles  of  international  law,  it  b  not  inappropriate  to  make  an 
estimate  of  the  present  state  of  the  system  and  to  consider  its  future 
needs. 

There  are  two  modes  in  which  international  law  may  be  developed. 
The  first  is  the  general  and  gradual  transformation  of  international 
opinion  and  practice;  the  second  is  the  specific  adoption  of  a  rule  of 
action  by  an  act  in  its  nature  legislative.  The  operation  of  the  former 
mode  is  often  difficult  to  follow  in  its  details,  but  its  effects  are  potent 
and  undeniable.  Perhaps  its  clearest  and  most  precise  application 
may  be  found  in  the  opinion  of  the  Supreme  C!ourt  of  the  United  States 
in  the  case  of  the  Spanish  fishing-smacks,  the  Paquete  Habana  and  the 
Lola, » which  were  seized  by  American  cruisers  during  the  war  between 
the  United  States  and  Spain,  with  a  view  to  their  confiscation  as 
enemy's  property.  The  Supreme  Court,  however,  held  that  they  were 
not  subject  to  condenmation,  on  the  ground  that  coast  fishing  vessels, 
unarmed  and  honestly  pursuing  the  peaceful  calling  of  catching  and 
bringing  in  fresh  fish,  were  exempt  from  capture  as  prize  of  war.  In 
reaching  this  conclusion,  the  court  considered  the  question  whether 
the  exemption  was  merely  a  matter  of  "comity,"  or  whether  it  was 
a  matter  of  legal  right  to  which  the  court  was  bound  to  give  effect.  In 
behalf  of  those  who  sought  the  condenmation  of  the  vessels,  authority 
dating  back  nearly  a  hundred  years,  was  cited,  to  the  effect  that  the 
exemption  was  only  a  matter  of  "comity;"  but  the  court,  pointing 
to  later  practice,  declared  that  the  period  of  a  hundred  years  was 
"amply  sufficient  to  have  enabled  what  originally  may  have  rested 
in  custom  or  comity,  courtesy  or  concession,  to  grow,  by  the  general 
assent  of  civilized  nations,  into  a  settled  rule  of  international  law." 
And  the  court  quoted  a  statement  of  Sir  James  Mackintosh  to  the 

» The  PaqueU  Habana,  175  U.  S.  677. 
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effect  that  as  mitigations  of  the  rules  of  war  "received  the  sanction 
of  time/'  they  were  '^raised  from  the  rank  of  mere  usage"  and  became 
"part  of  the  law  of  nations." 

It  would  not  be  difficult  to  cite  other  illustrations  of  the  recent 
development  of  international  rules  of  conduct  by  the  gradual  transform- 
ation of  opinion  and  practice.  But  the  past  century  has  been  specially 
distinguished  by  the  modification  and  improvement  of  international  law 
by  what  may  be  called  acts  of  international  legislation .  By  the  congress 
of  Vienna,  in  1815,  rules  were  adopted,  the  effect  of  which  has  been  world- 
wide, with  regard  to  the  navigation  of  international  rivers.  By  the 
same  congress  and  the  congress  of  Aix-la-Chapelle,  the  grades  of  diplo- 
matic representation  were  established.  Yet  more  remarkable  as 
an  act  of  legislative  aspect  was  the  declaration  on  maritime  law  made 
by  the  congress  of  Paris  of  1856.  Three  out  of  the  four  rules  embraced 
in  the  declaration  are  now  universally  acknowledged  as  rules  of  inter- 
national, either  by  virtue  of  adhesion  to  the  declaration  or  by  indepen- 
dent recognition  and  acceptance.  Of  the  congress  at  the  Hague,  in 
1899,  it  is  unnecessary  to  speak.  It  forms  an  epoch  in  the  history  of 
the  law  of  nations. 

What  has  been  said  as  to  the  development  of  international  law, 
denotes  the  progress  at  the  same  time  the  defects  of  the  system.  Its 
progress  has  been  great;  but,  viewed  as  a  body  of  law,  its  chief  defect 
is  the  want  of  some  form  of  international  organization  by  which  a 
common  interpretation  and  common  enforcement  of  its  mandates  may 
be  secured.  To  a  certain  extent  its  rules  are  at  present  administered 
by  the  courts  of  each  country,  but  the  efficacy  of  this  judicial  adminis- 
tration is  qualified  by  two  facts:  first,  that  much  of  what  we  call  inter- 
national law  is  of  political  rather  than  judicial  cognizance  and  cannot 
be  dealt  with  by  the  courts;  and  secondly,  that,  if  the  court  of  a  par- 
ticular country  departs  from  the  general  opinion,  there  is  no  remedy 
but  a  diplomatic  claim,  enforceable  in  the  last  analysis  by  war. 

Here,  then,  lies  the  work  of  the  future,  in  the  attainment  of  some 
method,  by  some  form  of  organization,  for  the  common  interpreta- 
tion and  enforcement  of  international  law,  not  indeed  without  the  use 
or  provision  for  the  use  of  force,  but  without  creating  the  legal  con- 
dition of  things  called  a  state  of  war. 

John  Bassett  Moore. 


DOCTOR  FRANCIS  LIBBER'S   INSTRUCTIONS  FOR  THE 
GOVERNMENT  OF  ARMIES  IN  THE  FIELD* 

International  law  owes  much  to  American  judges  and  to  American 
jurists.  The  list  of  those  who  have  contributed  to  its  advancement 
is  not  short  and  includes  the  names  of  Marshall,  Story  and  Field,  Kent, 
Wheaton,  with  his  able  conmientators,  Dana  and  Lawrence,  Halleck 
and  Lieber  and,  among  recent  writers,  Taylor,  Moore  and  Snow. 
Although  his  name  is  not  connected  with  a  general  treatise  on  the  sub- 
ject of  public  international  law,  it  may  be  doubted  whether  any  of 
his  fellow-workers  in  that  field  have  rendered  a  more  important  ser- 
vice to  humanity  and  to  international  good  neighborhood,  than  has 
Dr.  Francis  Lieber  in  his  memorable  "Instructions  for  the  Government 
of  the  Armies  of  the  United  States  in  the  Field.'' 

The  facts  of  his  life  and  public  career  are  too  well  known  to  require 
presentation.  His  patriotic  service  in  the  Colberg  Regiment  under 
Bliicher  during  the  campaign  which  completed  the  overthrow  of  the 
Emperor  Napoleon,  his  serious  wounding  at  Namur  in  the  pursuit 
of  the  remnant  of  the  imperial  armies  in  their  flight  from  Waterloo, 
his  early  identification  with  the  cause  of  German  liberalism,  his  brief 
service  in  the  war  for  Greek  independence,  were  all  included  between 
the  years  1815  and  1826,  when  he  found  asylum  in  England  as  a  politi- 
cal refugee.  After  a  brief  residence  in  London,  Dr.  Lieber  crossed 
to  the  United  States  and  established  himself  in  Boston  and  subse- 
quently in  Columbia,  South  Carolina,  where,  in  the  congenial  field 
of  activity  which  was  afforded  him  in  a  professorship  in  the  Univer- 
sity of  South  Carolina,  the  greater  portion  of  his  useful  life  was 
passed. 

His  devotion  to  the  Union  cause  led  to  the  resignation  of  his  pro- 
fessorship, but  placed  at  the  service  of  President  Lincoln  a  trained 

*  The  full  text  of  the  Instructions  will  be  found  in  vol.  ii  of  Lieber 's  Miscellane- 
ous Writings— Lippincott,  Philadelphia,  1881;  and  in  General  Orders  No.  100,  Adju- 
tant General's  Office  of  1863. 
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intelligence  of  which  the  government  in  Washington  was  not  slow  in 
making  use. 

It  has  been  truly  said  of  England  and  the  United  States  that  they 
were  warlike  but  not  military  nations,  and  it  is  not  surprising  that  the 
outbreak  of  the  great  Civil  War  should  have  found  the  armies  of  both 
contestants  but  poorly  equipped  in  the  technical  knowledge  of  the 
rights  and  duties  of  belligerents  which  were  so  essential  to  a  humane 
and  vigorous  prosecution  of  the  war.  As  the  newly  raised  regiments 
which  had  been  concentrated  in  the  vicinity  of  Washington  crossed 
the  Potomac  and  established  a  military  occupation  in  the  territory 
of  Virginia,  many  acts  of  vandalism  were  committed  and  such  of 
their  commanders  as  were  versed  in  the  usages  of  war  found  abundant 
opportunity  for  the  application  of  their  knowledge  to  the  distressing 
conditions  which  confronted  them  in  the  steadily  broadening  zone  of 
military  operations. 

An  incident  which  occurred  as  the  Virginia  campaign  of  1862  was 
drawing  to  a  close,  illustrates  the  want  of  training  on  the  part  of  officers 
who,  for  a  year  or  more,  had  exercised  important  regimental  commands 
in  the  theatre  of  military  activity  in  Northern  Virginia.  A  colonel 
of  volunteers  who  had  been  mortally  wounded  in  one  of  the  engage- 
ments beyond  Centerville,  an  officer  of  gallantry  and  of  imusual  capa- 
city as  a  regimental  commander,  said  to  a  comrade :  "I  die  a  victim 
to  Pope's  incapacity  and  McDowell's  treason."  General  McDowell, 
a  strict  disciplinarian  and  an  officer  of  proved  loyalty  and  devotion, 
who  commanded  the  first  troops  who  entered  Virginia  territory  in 
1682,  had  given  strict  orders  forbidding  the  taking  of  private  property 
in  the  enemy's  country;  he  had  also  forbidden  indiscriminate  firing 
upon  the  outposts  of  the  enemy.  He  had  given  reasons  for  his  action 
in  each  case,  and  had  simply  undertaken  to  enforce  some  of  the  funda- 
mental rules  of  war,  but  had  only  succeeded  in  impressing  an  intel- 
ligent subordinate,  unskilled  in  the  usages  of  war,  that  in  protecting 
helpless  non-combatants,  and  in  forbidding  the  unnecessary  killing 
of  outposts  that  he  had  been  guilty  of  treasonable  acts. 

The  assignment  of  Major  General  Halleck,  himself  a  profound  stu- 
dent of  international  law,  to  the  chief  command  of  the  Union  Army 
in  1862,  led  to  a  more  general  and  regular  enforcement  of  the  laws  and 
usages  of  war  than  had  been  the  case  prior  to  his  accession  to  command. 
The  engrossing  character  of  his  duties  as  the  commander-in-chief  of 
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the  armies  in  the  field,  however,  prevented  him  from  giving  his  per- 
sonal attention  to  the  preparation  of  instructions  regulating  the  con- 
duct of  military  operations,  and  the  government  of  the  considerable 
areas  of  territory  which  had  come  into  federal  occupation  as  a  con- 
sequence of  the  military  operations  of  the  advancing  armies,  and  in  the 
emergency.  Doctor  Lieber's  name  was  fortunately  suggested  as  one  well 
fitted  by  his  training  and  attainments  to  serve  the  government  in 
the  preparation  of  a  compilation  of  rules  and  usages  of  war. 

His  peculiar  fitness  for  the  task  was  well  known  to  President  Lincoln 
and  to  those  to  whom  he  was  accustomed  to  look  for  advice  in  per- 
plexing questions  of  this  kind,  as  he  had  prepared,  at  the  instance  of 
the  government,  in  the  summer  of  1862,  a  report  on  the  general  subject 
of  guerrilla  and  partisan  operations.  In  this  paper  the  subject  is  so 
clearly  and  exhaustively  treated  as  to  warrant  a  brief  citation. 

In  speaking  of  the  operations  of  bodies  of  partisans  in  previous  wars, 
he  says: 

The  position  of  armed  parties  loosely  attached  to  the  main  body  of  the 
army,  or  altogether  unconnected  with  it,  has  rarely  been  taken  up  by 
writers  on  the  law  of  war.  The  term  guerrilla  is  often  inaccurately  used, 
and  its  application  has  been  particularly  confused  at  the  present  time. 
From  these  circumstances  arises  much  of  the  difficulty  which  presents 
itself  to  the  publicist  and  martial  jurist  in  treating  of  guerrilla  parties. 
(Lieber's  Miscellaneous  Writings,  vol.  ii,  p.  277.) 

He  then  goes  on  to  say : 

The  term  guerrilla  is  the  diminutive  of  the  Spanish  word  guerraj  war, 
and  means  petty  war,  that  is,  war  carried  on  by  detached  parties; 
generally  in  the  mountains.  It  means,  further,  the  party  of  men  imited 
under  one  chief  engaged  in  petty  war,  which,  in  the  eastern  portion  of 
Europe  and  the  whole  Levant,  is  called  a  cajntanery ,  a  band  under  one 
capitano.  The  term  guerrilla,  however,  is  not  applied  in  Spain  to  a 
single  man  of  the  party;  such  a  person  is  called  gumiUerOj  or  more  fre- 
quently partidGy  which  means  partisan.  Thus,  Napier,  in  speaking  of  the 
guerrilla,  in  his  History  of  the  Peninsular  War,  uses,  with  rare  exception, 
the  term  partidas  for  the  chiefs  and  men  engaged  in  the  petty  war  against 
the  French.  It  is  worthy  of  notice  that  the  dictionary  of  the  Spanish 
academy  gives,  as  the  first  meaning  of  the  word  guernUa:  *' A  party  of 
light  troops  for  reconnoissance,  and  opening  the  first  skirmishes." 
*  *  *  What,  then,  do  we  in  the  present  time  understand  by  the  word  guer- 
rilla? In  order  to  ascertain  the  law  or  to  settle  it  according  to  elements 
already  existing,  it  will  be  necessary  ultimately  to  give  a  distinct  defini- 
tion; but  it  may  be  stated  here  that  whatever  may  be  our  final  definition, 
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it  L-  universally  understood  in  this  country,  at  the  present  time,  that  a 
r-i^rriila  party  means  an  irregular  band  of  armed  men,  carrying  on  an 
irregular  war,  not  being  able,  according  to  their  character  as  a  guerrilla 
party,  to  carry  on  what  the  law  terms  a  regular  war.  The  irregularity  of 
the  guerrilla  party  consists  in  its  origin,  for  it  is  either  self-constituted  or 
coniitituted  by  the  call  of  a  single  individual,  not  according  to  the  general 
law  of  le\y,  conscription,  or  volunteering;  it  consists  in  its  disconnection 
with  the  army,  as  to  its  pay,  provision,  and  movements,  and  it  is  irregu- 
lar as  to  the  permanency  of  the  band,  which  may  be  dismissed  and  called 
again  together  at  any  time.  These  are,  I  believe,  constituent  ideas  of 
the  term  guerrilla  as  now  used.  Other  ideas  are  associated  with  the 
term,  differently  by  different  persons.  Thus,  many  persons  associate  the 
idea  of  pillage  with  the  guerrilla  band,  because,  not  being  connected  with 
the  regular  army,  the  men  cannot  provide  for  themselves,  except  by 
pillage,  even  in  their  own  countr}";  acts  of  violence  with  which  the 
Spanish  guerrilleros  sorely  afflicted  their  own  countrymen  in  the  Penin- 
sular War.  Others  connect  with  it  the  idea  of  intentional  destruction 
for  the  sake  of  destruction,  because  the  guerrilla  chief  cannot  aim  at  any 
strategic  advantages  or  any  regular  fruits  of  victory.  Others,  again^ 
associate  with  it  the  idea  of  the  danger  with  which  the  spy  surrounds  us, 
because,  he  that  today  passes  you  in  the  garb  and  mien  of  a  peaceful 
citizen,  may  tomorrow,  as  a  guerrilla-man,  fire  your  house  or  murder 
you  from  behind  the  hedge.  Others  connect  with  the  guerrillero  the  idea 
of  necessitated  murder,  because  guerrilla  bands  cannot  encumber  them- 
selves with  prisoners  of  war;  they  have,  therefore,  frequently,  perhaps 
generally,  killed  their  prisoners,  and  of  course  have  been  killed  in  turn 
when  made  prisoners,  thus  introducing  a  system  of  barbarity  which 
becomes  intenser  in  its  demoralization  as  it  spreads  and  is  prolonged. 
Others,  again,  connect  the  ideas  of  general  and  heinous  criminalitj'',  of 
robbery  and  lust  with  the  term,  because  the  organization  of  the  party 
being  but  slight  and  the  leader  utterly  dependent  upon  the  band,  little 
discipline  can  be  enforced,  and  where  no  discipline  is  enforced  in  war  a 
state  of  things  results  which  resembles  far  more  the  wars  recorded  in 
Froissart  or  Comines,  or  the  Thirty  Years'  War,  and  the  Religious  War 
in  France,  than  the  regular  wars  of  modern  times.  And  such  a  state  of 
things  results  speedily,  too;  for  all  growth,  progress,  and  rearing,  moral 
or  material,  are  slow;  all  destruction,  relapse,  and  degeneracy  fearfully 
rapid.  It  requires  the  power  of  the  Almighty  and  a  whole  century  to 
grow  an  oak  tree;  but  only  a  pair  of  arms,  an  axe,  and  an  hour  or  two  to 
cut  it  down. 

History  confirms  these  associations,  but  the  law  of  war  as  well  as  the 
law  of  peace  has  treated  many  of  these  and  kindred  subjects — acts  justifi- 
able, offensive,  or  criminal — under  acknowledged  terms,  namely:  the 
freebooter,  the  marauder,  the  brigand,  the  partisan,  the  free-corps,  the 
spy,  the  rebel,  the  conspirator,  the  robber,  and  especially  the  highway 
robber,  the  rising  en  masse,  or  the  arming  of  peasants.  *  *  *  It  is 
different,  if  we  understand  by  guerrilla  parties,  self-constituted  sets  of 
armed  men,  in  times  of  war,  who  form  no  integrant  part  of  the  organized 
army,  do  not  stand  on  the  regular  pay-roll  of  the  army,  or  are  not  paid 
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at  all,  take  up  arms  and  lay  them  down  at  intervals,  and  cany  on  petty 
war  (guerrilla)  chiefly  by  raids,  extortion,  destruction,  and  massacre, 
and  who  cannot  encumber  themselves  with  many  prisoners,  and  will, 
therefore,  generally  give  no  quarter. 

They  are  peculiarly  dangerous,  because  they  easily  evade  pursuit, 
and  by  laying  down  their  arms  become  insidious  enemies;  because  they 
cannot  otherwise  subsist  than  by  rapine,  and  almost  always  degenerate 
into  simple  robbers  or  brigands.  The  Spanish  guerrilla  bands  against 
Napoleon  proved  a  scourge  to  their  own  countrymen,  and  became 
efficient  for  their  own  cause  only  in  the  same  degree  in  which  they  grad- 
ually became  disciplined.  *  The  royalists  in  the  north  of  France,  during 
the  first  revolution,  although  setting  out  with  sentiments  of  loyal  devotion 
to  their  unfortunate  king,  soon  degenerated  into  bands  of  robbers,  while 
many  robbers  either  joined  them  or  assumed  the  name  of  royalists. 
Napoleon  states  that  their  brigandage  gave  much  trouble,  and  obliged 
the  government  to  resort  to  the  severest  measures.     *    *    * 

But  when  guerrilla  parties  aid  the  main  army  of  a  belligerent,  it  will 
be  difficult  for  the  captor  of  guerrilla-men  to  decide  at  once  whether  they 
are  regular  partisans,  distinctly  authorized  by  their  own  government; 
and  it  would  seem  that  we  are  borne  out  by  the  conduct  of  the  most 
humane  belligerents  in  recent  times,  and  by  many  of  the  modem  writers, 
if  the  rule  be  laid  down,  that  guerrilla-men,  when  captured  in  fair  fight 
and  open  warfare,  should  be  treated  as  the  regular  partisan  is,  until 
special  crimes,  such  as  murder,  or  the  killing  of  prisoners,  or  the  sacking 
of  open  places,  are  proved  upon  them;  leaving  the  question  of  self- 
constitution  unexamined. 

The  law  of  war,  however,  would  not  extend  a  similar  favor  to  small 
bodies  of  armed  country  people,  near  the  lines,  whose  very  smallness 
shows  that  they  must  resort  to  occasional  fighting  and  the  occasional 
assuming  of  peaceful  habits,  and  to  brigandage.  The  law  of  war  would 
still  less  favor  them  when  they  trespass  with  the  hostile  lines  to  commit 
devastation,  rapine,  or  destruction.  Every  European  army  has  treated 
such  persons,  and  it  seems  to  me  would  continue,  even  in  the  improved 
state  of  the  present  usages  of  war,  to  treat  them  as  brigands,  whatever 
prudential  mercy  might  decide  upon  in  single  cases.  This  latter  con- 
sideration cannot  be  discussed  here;  it  does  not  appertain  to  the  law 
of  war. 

It  has  been  stated  already,  that  the  armed  prowler,  the  so-called  bush- 
whacker, is  a  simple  assassin,  and  will  thus  always  be  considered  by 
soldier  and  citizen;  and  we  have  likewise  seen  that  the  armed  bands  that 
rise  in  a  district  fairly  occupied  by  military  force,  or  in  the  rear  of  an 
army,  are  universally  considered,  if  captured,  brigands,  and  not  pris- 
oners of  war.  They  unite  the  fourfold  character  of  the  spy,  the  brigand, 
the  assassin,  and  the  rebel,  and  cannot — indeed,  it  must  be  supposed,  will 
not — expect  to  be  treated  as  a  fair  enemy  of  the  regular  war.  They 
know  what  a  hazardous  career  they  enter  upon  when  they  take  up 
arms,  and  that,  were  the  case  reversed,  they  would  surely  not  grant 
the  privileges  of  regular  warfare  to  persons  who  should  thus  rise  in 
their  rear. 
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In  conclusion,  he  says: 

I  have  thus  endeavored  to  ascertain  what  may  be  considered  the  law 
of  war,  or  fair  rules  of  action  toward  so-called  guerrilla  parties.  I  do  not 
enter  upon  a  consideration  of  their  application  to  the  civil  war  in  which 
we  are  engaged,  nor  of  the  remarkable  claims  recently  set  up  by  our 
enemies,  demanding  us  to  act  according  to  certain  rules  which  they  have 
signally  and  officially  disregarded  towards  us.  I  have  simply  proposed 
to  myself  to  find  a  certain  portion  of  the  law  of  war.  The  application 
of  the  laws  and  usages  of  war  to  wars  of  insurrection  or  rebellion  is 
always  undefined,  and  depends  upon  relaxations  of  the  municipal  law, 
suggested  by  humanity  or  necessitated  by  the  numbers  engaged  in  the 
insurrection.  The  law  of  war,  as  acknowledged  between  independent 
belligerents,  is,  at  times,  not  allowed  to  interfere  with  the  municipal  law 
of  rebellion,  or  is  allowed  to  do  so  only  very  partially,  as  was  the  case  in 
Great  Britain  during  the  Stuart  rebellion,  in  the  middle  of  last  century; 
at  other  times,  again,  measures  are  adopted  in  rebellions,  by  the  victori- 
ous party  or  the  legitimate  government,  more  lenient  even  than  the 
international  law  of  war.  Neither  of  these  topics  can  occupy  us  here, 
nor  does  the  letter  prefixed  to  this  tract  contain  the  request  that  I  should 
do  so.  How  far  rules  which  have  formed  themselves  in  the  course  of 
time  between  belligerents  might  be  relaxed,  with  safety,  towards  the 
evil-doers  in  our  civil  war,  or  how  far  such  relaxation  or  mitigation  would 
be  likely  to  produce  a  beneficial  effect  upon  an  enemy  who  is  committing 
a  great  and  bewildering  wrong;  seems  to  have  withdrawn  himself  from 
the  common  influences  of  fairness,  sympathy,  truth,  and  logic — how  far 
this  ought  to  be  done,  at  the  present  moment,  must  be  decided  by  the 
executive  power,  civil  and  military,  or  possibly  by  the  legislative  power. 
It  is  not  for  me,  in  this  place,  to  make  the  inquiry.  So  much  is  certain, 
that  no  army,  no  society,  engaged  in  war,  any  more  than  a  society  at 
peace,  can  allow  unpunished  assassination,  robbery,  and  devastation, 
without  the  deepest  injury  to  itself  and  disastrous  consequences,  which 
might  change  the  very  issue  of  the  war. 

I  feel  safe  in  saying  that  the  works  of  text  writers  on  international 
law  may  be  searched  in  vain  for  a  more  lucid  presentation  of  any  of 
the  well-understood  usages  of  war  than  is  shown  in  Dr.  Lieber's  useful 
and  interesting  and  exhaustive  description  of  guerrilla  warfare  which 
appears  in  the  second  volume  of  his  published  works.  It  is  not  sur- 
prising that  he  was  selected  to  attempt  the  hitherto  untried  task  of 
formulating  the  rules  and  usages  in  accordance  with  which  the  opera- 
tions of  the  armies  of  the  United  States  should  be  conducted. 

The  propriety  of  entrusting  the  task  to  Doctor  Lieber  seems  to 
have  been  fully  determined  upon  in  December,  1862,  when  the  selec- 
tion of  a  board  for  that  purpose  was  announced  in  the  following 
order: 
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War  Department,  Adjutant  GeneraVs  Office, 

Washington,  December  17,  1862. 
Special  Orders,  No,  399. 

EXTRACT. 
:|e  :|e  :((  :((  :((  :(( 

5.  Francis  Lieber,  LL.D., 

Major  General  E.  A.  Hitchcock,  U.  S.  Volunteers, 
Major  General  G.  Cadwalader,  U.  S.  Volunteers, 
Major  General  George  L.  Hartsufif,  U.  S.  Volunteers,  and 
Brigadier  General  J.  H.  Martindale,  U.  S.  Volunteers, 
will  constitute  a  Board  to  propose  amendments  or  changes  in  the  Rules 
and  Articles  of  War,  and  a  Code  of  Regulations  for  the  government  of 
armies  in  the  field,  as  authorized  by  the  laws  and  usages  of  war. 

The  Board  will  meet  in  the  City  of  Washington  at  such  times  as  the 
members  may  agree  upon. 

:ic  4c  4c  :ic  :|e  :(( 

By  order  of  the  Secretary  of  War, 

E.  D.  TOWNSEND, 

Assistant  Adjutant  General, 

I  have  been  unable  to  find  that  the  general  officers  who  were  asso- 
ciated with  Doctor  Lieber  were  actively  employed  in  the  work  of  verifi- 
cation or  compilation,  though  the  rough  drafts  of  his  articles  were 
doubtless  submitted  to  them  as  they  were  tentatively  completed; 
it  is  certain,  however,  that  their  expert  advice  in  matters  connected 
with  the  conduct  of  military  operations  was  gladly  received  and  grate- 
fully acknowledged;  he  seems  also  to  have  been  in  close  contact  with 
General  Halleck  during  the  entire  period.  The  order  of  appoint- 
ment contemplated  a  revision  of  the  articles  of  war,  a  portion  of  the 
statute  law  of  the  United  States,  and  it  is  highly  probable  that  the 
military  members  of  the  commission  were  engaged  in  a  study  of  that 
portion  of  the  work,  leaving  the  broad  field  of  the  rules  and  usages  of 
war  to  their  competent  chairman.  That  the  work  was  largely,  if  not 
chiefly  prepared  by  Doctor  Lieber,  is  indicated  by  his  letter  to  General 
Halleck,  in  which,  writing  from  New  York  under  date  of  February 
20,  1863,  he  says: 

My  dear  General: 

Here  is  the  projet  of  the  code  I  was  charged  with  drawing  up.  I  am 
going  to  send  fifty  copies  to  General  Hitchcock  for  distribution,  and  I 
earnestly  ask  for  suggestions  and  amendments.  I  am  going  to  send  for 
that  purpose  a  copy  to  General  Scott,  and  another  to  Hon.  Horace 
Binney.      For  two  or  three  paragraphs  you  will  observe  that  we  should 
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want  the  assistance  of  Congress.  That  is  now  too  late;  but  we  suggest 
to  you  to  decide  with  the  Secretary  of  War  whether  it  would  be  advisable 
and  feasible  to  send  the  code  even  now,  and  as  it  is,  to  our  generals,  to  be 
a  guide  on  some  difficult  and  important  points.  I  observe  from  some 
orders  of  General  Rosecrans  that  he  has  used  my  pamphlet  on  "Guer- 
rilla Warfare/'  unless  there  be  a  remarkable  spontaneous  coincidence. 

*  *  *  I  do  not  believe  that  it  will  be  possible  to  change  for  the  present 
war,  or  at  least  immediately,  the  usage  which  has  grown  up  regarding 
paroling  privates,  but  you  will  agree  with  me  that  the  law,  as  I  have  laid 
it  down,  %8  the  law  and  usage.  As  paroling  is  now  handled  by  us,  it 
amounts  to  a  premium  on  cowardice,  e.g.,  in  the  affair  of  Harper's  Ferry. 

*  *  *  You  are  one  of  those  from  whom  I  most  desire  suggestions, 
because  you  will  read  the  code  as  lawyer  and  as  commander.  Even 
your  general  opinion  of  the  whole  is  important  to  me.  I  have  earnestly 
endeavored  to  treat  of  these  grave  topics  conscientiously  and  compre- 
hensively; and  you,  well-read  in  the  literature  of  this  branch  of  inter- 
national law,  know  that  nothing  of  the  kind  exists  in  any  language.  I  had 
no  guide,  no  ground-work,  no  text-book.  I  can  assure  you,  as  a  friend, 
that  no  counselor  of  Justinian  sat  down  to  his  task  of  the  Digest  with  a 
deeper  feeling  of  the  gravity  of  his  labor,  than  filled  my  breast  in  the 
laying  down  for  the  first  time  such  a  code,  where  nearly  everything  was 
floating.  Usage,  history,  reason,  and  conscientiousness,  a  sincere  love  of 
truth,  justice,  and  civilization  have  been  my  guides;  but  of  course  the 
whole  must  be  still  very  imperfect.  *  *  *  Ought  I  to  add  anything 
on  a  belligerent's  using,  in  battle,  the  colors  and  uniform  of  his  oppo- 
nent? I  believe  when  this  has  been  done  no  quarter  has  been  given. 
I  have  said  nothing  on  rebellion  and  invasion  of  our  country  with  refer- 
ence to  the  treatment  of  our  own  citizens  by  the  commanding  general. 
I  have  three  paragraphs  on  this  subject,  but  it  does  not  fall  within  the 
limits,  as  indicated  in  the  special  order  appointing  our  board.    *    *    * 

The  code  was  submitted  to  General  Halleck  and  was  approved  by 
him,  with  one  or  two  unimportant  changes,  and  was  formally  adopted 
by  the  President  and  published  to  the  army  in  General  Orders  No.  100 
of  1863.  In  acknowledging  the  receipt  of  a  copy  of  his  completed 
work,  Doctor  Lieber  writes  to  General  Halleck  on  May  20,  1863 : 

My  dear  General: 

I  have  the  copy  of  General  Orders  100  which  you  sent  me.  The  gen- 
erals of  the  board  have  added  some  valuable  parts;  but  there  have  also 
been  a  few  things  omitted,  which  I  regret.  As  the  order  now  stands, 
I  think  that  No.  100  will  do  honor  to  our  country.  It  will  be  adopted 
as  basis  for  similar  works  by  the  English,  French  and  Germans.  It  is  a 
contribution  by  the  United  States  to  the  stock  of  common  civilization. 
I  feel  almost  sad  in  closing  this  business.  Let  me  hope  it  will  not  put  a 
stop  to  our  correspondence.  I  regret  that  your  name  is  not  visibly 
connected  with  this  code.  You  do  not  regret  it,  because  you  are  void  of 
ambition,  to  a  faulty  degree,  as  it  seems  to  me.  *    *  *  I  believe  it  is  now 
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time  for  you  to  issue  a  strong  order,  directing  attention  to  those  para- 
graphs in  the  code  which  prohibit  devastation,  demolition  of  private 
property,  etc.  I  know  by  letters  from  the  West  and  the  South,  written 
by  men  on  our  side,  that  the  wanton  destruction  of  property  by  our  men 
is  alarming.  It  does  incalculable  injury.  It  demoralizes  our  troops;  it 
annihilates  wealth  irrecoverably,  and  makes  a  return  to  a  state  of  peace 
more  and  more  difficult.  Your  order,  though  impressive  and  even  sharp, 
might  be  written  with  reference  to  the  code,  and  pointing  out  the  disas- 
trous consequences  to  reckless  devastation,  in  such  a  manner  as  not  to 
furnish  our  reckless  enemy  with  new  arguments  for  his  savagery.  *   *    * 

That  there  was  no  remission  in  Doctor  Lieber's  interest  in  the  great 
work  which  he  had  carried  to  successful  completion,  is  indicated  by  a 
subsequent  letter  to  General  Halleck  on  the  subject  of  certain  retalia- 
tory measures  that  had  been  ordered  by  General  Bumside  in  the  field 
of  activity  to  which  he  had  been  assigned  in  East  Tennessee : 

*  *  *  Is  the  threat  of  General  Bumside  true,  that  he  would  hang  ten 
Confederate  officers  for  every  Union  officer  hung  by  the  Confederates? 
Whether  true  or  not,  you  are  aware  that  this  is  the  spirit  which  generally 
shows  itself  when  a  barbarous  outrage  is  committed,  but  which  it  is  very 
necessary  promptly  to  stop.  The  wanton  insolence  of  our  enemy  has 
been  growing  so  fast,  and  is  so  provoking,  that  I  am  plainly  and  simply 
for  quick  and  stem  retaliation;  but  in  retaliation  it  is  necessary  strictly 
to  adhere  to  sections  twenty-seven  and  twenty-eight  of  General  Order  100, 
to  the  elementary  principle  which  prevails  all  the  world  over — tit  far 
tatf  or  eye  for  eye — and  not  to  adopt  ten  eyes  for  one  eye.  If  one  bellig- 
erent hangs  ten  men  for  one,  the  other  will  hang  ten  times  ten  for  the 
ten;  and  what  a  dreadful  geometrical  progression  of  skulls  and  cross- 
bones  we  should  have.  *  *  *  You  will  decide  what  the^eneral-in-chief 
has  to  do  in  this  matter.  Some  distinct  expression  of  the  essential 
character  of  retaliation,  whether  by  general  order  or  by  a  proclamation 
of  the  President  (intended  for  our  side  as  well  as  for  the  other),  or  by  a 
general  letter  of  yours  addressed  to  all  generals,  I  do  not  presume  to 
decide.  *  *  *  President  King  read  yesteraay  to  me  a  letter  from  Mr. 
Lawrence,  in  which  he  informs  him  that  Brockhaus  in  Leipzig  has  made 
him  a  very  liberal  offer  to  publish  in  Germany  a  French  translation  of 
Lawrence's  new  edition  of  Wheaton.  So  we  shall  have  a  European 
edition  of  this  secessionized  American  Law  of  Nations.  It  worries  me. 
These  two  large  volumes  in  French  will  be  the  universal  authority  in 
Europe  concerning  us.  *  *  *  A  first-rate  work  should  be  written  as 
an  antidote;  but  it  would  require  a  long  time  of  absolute  leisure  for  a 
great  jurist — as  Halleck,  if  he  had  not  the  sword  in  his  hand,  taking 
Heffter  as  his  basis,  as  Lawrence  takes  Wheaton.     *     *     * 

The  rules  so  prepared  and  adapted  were  distributed  to  the  armies 
in  the  field  and  were  rigorously  and  intelligently  enforced  during  the 
remainder  of  the  war.    After  actual  hostilities  had  ceased  and  occupy- 
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ing  governments  had  been  established  in  the  states  which  had  partici- 
pated in  the  rebeUion,  the  requirements  of  the  order  constituted  a 
safe  and  reUable  guide  for  the  administration  of  the  governments 
established  by  the  United  States  in  the  occupied  territory.  Indeed, 
Congress,  in  what  were  knowTi  as  the  ''Reconstruction  Acts,"  vested 
the  execution  of  its  legislative  policy  in  that  regard  in  the  military 
governments  so  established,  and  charged  their  military  commanders 
with  the  execution  of  the  successive  steps  prescribed  by  law  as  a  con- 
dition precedent  to  the  reestablishment  of  the  seceded  states  in 
their  constitutional  relations  with  the  Federal  government.  Doctor 
Lieber's  rules  were  also  adopted  by  the  German  government  with  a 
view  to  regulating  the  conduct  of  its  armies  in  the  field  during  the  war 
of  1870;  and  it  is  said  to  have  worked  so  successfully  that  but  a  single 
case  arose,  during  the  prosecution  of  the  war,  to  which  its  principles 
did  not  apply. 

But  the  usefulness  of  Doctor  Lieber's  work  did  not  end  here.  In 
1874,  an  international  conference  was  invited  by  the  Emperor  Alexander 
II.  to  meet  at  Brussels  for  the  purpose  of  discussing  the  practicability 
of  framing  an  acceptable  code  or  compilation  of  the  laws  of  war  on 
land.  Professor  Bluntschli,  whose  efforts  to  codify  the  law  of  nations 
are  too  well  known  to  require  particular  mention,  was  charged,  as 
chairman  of  the  committee  on  codification,  with  the  preparation  of 
a  draft  of  the  proposed  compilation  of  the  recognized  rules  and  usages 
of  war.  In  the  performance  of  this  duty,  his  chief  reliance  was  the 
admirable  codification  which  had  been  prepared  by  Doctor  Lieber  for 
the  use  of  the  government  of  the  United  States,  so  that  the  Brussels 
code  bears  in  every  article  a  distinct  impression  of  the  Instructions 
for  the  Government  of  Armies,  prepared  eleven  years  before,  by  his 
lifelong  friend  and  co-worker. 

The  character  and  importance  of  Doctor  Lieber^s  work  are  well 
summarized  by  his  old  friend,  Professor  Bluntschli  of  Heidelberg, 
in  the  brief  but  appreciative  biographical  sketch  which  appears  as  a 
preface  to  the  second  volume  of  his  Miscellaneous  Writings: 

The  Instructions  for  the  Government  of  Armies  of  the  United  States 
in  the  Field  were  drawn  up  by  Professor  Francis  Lieber  at  the  instance  of 
President  Lincoln,  and  formed  the  first  codification  of  International 
Articles  of  War  {Kriegsvblkerrechi),  This  was  a  deed  of  great  moment 
in  the  history  of  international  law  and  of  civilization.     Throughout  this 
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work,  also,  we  see  the  stamp  of  Lieber's  peculiar  genius.  His  legal 
injunctions  rest  upon  the  foundation  of  moral  precepts.  The  former 
are  not  always  sharply  distinguished  from  moral  injunctions,  but  never- 
theless, through  a  union  with  the  same,  are  ennobled  and  exalted.  Every- 
where reigns  in  this  body  of  law  the  spirit  of  humanity,  which  spirit 
recognizes  as  fellow-beings,  with  lawful  rights,  our  very  enemies,  and 
which  forbids  our  visiting  upon  them  unnecessary  injury,  cruelty,  or 
destruction.  But  at  the  same  time,  our  legislator  remains  fully  aware 
that,  in  time  of  war,  it  is  absolutely  necessary  to  provide  for  the  safety 
of  armies  and  for  the  successful  conduct  of  a  campaign;  that,  to  those 
engaged  in  it,  the  harshest  measures  and  most  reckless  exactions  cannot 
be  denied;  and  that  tender-hearted  sentimentality  is  here  all  the  more 
out  of  place,  because  the  greater  the  energy  employed  in  carrying  on  the 
war,  the  sooner  will  it  be  brought  to  an  end,  and  the  normal  condition  of 
peace  restored. 

These  instructions  prepared  by  Lieber,  prompted  me  to  draw  up, 
after  his  model,  first,  the  laws  of  war,  and  then,  in  general,  the  law  of 
nations,  in  the  form  of  a  code,  or  law  book,  which  should  express  the 
present  state  of  the  legal  consciousness  of  civilized  peoples.  Lieber,  in 
his  correspondence  with  me,  had  strongly  urged  that  I  should  do  this, 
and  he  lent  me  continual  encouragement. 

The  part  played  by  the  Brussels  code  in  the  preparation  of  the  rules 
of  the  Hague  conference  for  the  conduct  of  war  on  land  is  very 
clearly  set  forth  in  the  explanatory  remark  of  M.  de  Martens,  the  Rus- 
sian representative  at  the  conference,  at  the  opening  of  the  sessions, 
to  the  committee  charged  with  the  preparation  of  the  rules  concern- 
ing the  laws  and  usages  of  war  on  land : 

The  object  of  the  imperial  government  has  steadily  been  the  same, 
namely,  to  see  that  the  declaration  of  Brussels,  revised  so  far  as  this 
conference  may  deen  it  necessary,  should  form  the  solid  basis  for  the 
instructions  which  the  governments  should  hereafter,  in  case  of  war, 
issue  to  their  armies  on  land.  Without  doubt,  to  the  end  that  this  basis 
should  be  firmly  established,  it  is  necessary  to  have  a  treaty  engagement 
similar  to  that  of  the  Declaration  of  St.  Petersburg  in  1868.  It  will  be 
necessary  that  in  a  solemn  article  the  signatory  powers,  who  signify 
their  adherence,  should  declare  that  they  are  in  accord  on  the  subject  of 
uniform  rules,  which  should  be  embodied  in  these  instructions.  This  is 
the  only  manner  of  obtaining  an  obligation  binding  upon  the  signatory 
powers.  It  will  be  well  understood  that  the  Declaration  of  Brussels  shall 
have  no  obligatory  force  except  for  the  signatory  states  which  declare 
their  adherence.     (Holls:  The  Peace  Conference  at  the  Hague,  p.  135.) 

Although  the  subject  matter  of  Doctor  Lieber's  rules  has  consti- 
tuted the  substantial  framework  of  the  several  codifications  that  have 
been  attempted,  from  time  to  time,  since  their  adoption  in  1863,  they 
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have  not  diminished  in  importance  nor  have  their  vigor  or  usefukiess 
been  materially  impaired.  The  war  which  existed  at  the  date  of  their 
promulgation  was  strictly  internal  in  character;  and,  although  the 
belligerency  of  the  states  in  rebellion  had  been  recognized  by  the  Fed- 
eral government,  the  character  of  the  contest,  in  many  of  its  aspects, 
differed  materially  from  an  external  war,  in  which  the  belligerent  par- 
ties were  independent  states. 

The  war  policy  of  the  United  States  toward  the  insurrectionary 
forces  was,  in  the  main,  in  accordance  with  the  laws  of  war,  as  those 
laws  were  then  accepted  and  understood.  Its  enemies,  however,  were 
its  own  citizens,  who,  for  the  time,  denied  its  sovereign  authority,  and 
refused  obedience  to  its  laws.  Its  right  to  suppress  the  rebellion,  and 
its  right  to  choose  its  method  of  doing  so,  were  alike  beyond  dispute. 
In  the  exercise  of  this  right  it  was  at  perfect  liberty  to  choose  any  policy 
between  the  methods  provided  by  its  municipal  laws,  on  the  one  hand, 
and  those  provided  by  the  law  of  nations  on  the  other. 

As  a  matter  of  fact  it  chose  a  war  policy  lying  between  the  extremes 
above  indicated.  General  operations  in  the  field  were  carried  on  in 
accordance  with  the  laws  of  war.  In  its  treatment  of  the  property  of 
individuals  in  rebellion,  in  its  views  of  occupation  and  of  occupied 
territory,  and  in  its  poUcy  toward  the  residents  of  such  occupied 
territory,  it  pursued  a  course  which  it  deemed  best  suited  to  the  task 
upon  which  it  w^  then  engaged — the  suppression  of  a  rebellion  against 
its  authority.  They  will,  therefore,  continue  to  have  value  as  a  rule 
of  conduct  in  internal  wars  in  which  it  is  attempted  by  a  portion  of 
the  population  of  a  state  to  throw  off  their  allegiance  to  the  parent 
government. 

Subsequent  codes  are  characterized  by  a  certain  vagueness  and  want 
of  positiveness  of  statement  which  is  calculated  to  seriously  impair 
their  usefulness  when  it  is  attempted  to  apply  them  to  the  practical 
operations  of  warfare  on  land.  They  are  also  objectionable  in  vest- 
ing too  broad  a  discretion  in  the  generals  who  exercise  chief  command 
of  occupying  armies.  Colonel  Birkhimer,  in  his  Military  Government 
and  Martial  Law,  says,  with  very  great  truth : 

The  Instructions  were  adopted  in  the  midst  of  a  great  war,  the 
result  of  which  none  could  foresee.  Before  being  adopted  they  were 
examined  by  a  board  of  eminent  military  officers  who  not  only  understood 
what  the  laws  of  war  were  theoretically,  but  from  experience  in  the  field 


DOCTOR  FRANCIS   LIEBER's   INSTRUCTIONS  25 

knew  their  applicability  and  how  they  were  to  be  carried  into  execution. 
Moreover,  they  were  adopted  under  grave  official  responsibility,  the 
officers  who  sanctioned  having  to  use  them  during  the  continuance  of 
the  war  as  their  rule  of  conduct  in  dealing  with  the  enemy.  Examina- 
tion will  evince  that  they  bear  the  deep  impress  of  this  official  responsi- 
bility. The  justness  of  this  statement  is  not  impaired  by  the  fact  that 
the  Instructions  were  adopted  precisely  as  submitted  to  the  board; 
this  circumstance  only  furnishes  additional  evidence  of  the  thoroughness 
with  which  they  had  been  prepared.  While  they  attempt  to  put  into 
official  shape  the  humanity  of  the  land,  they  do  not  deprive  a  belligerent 
of  all  fair  and  reasonable  means  of  successfully  carrying  on  war.  His 
hands  are  not  tied  by  theories  regarding  the  right  of  the  other  party 
belligerent,  or  of  the  inhabitants  of  territory  militarily  occupied.  Yet 
throughout  it  is  inculcated  that  the  law  of  war  imposes  many  restrictions 
on  the  modes  formerly  adopted  to  injure  the  enemy,  based  on  principles 
of  justice,  faith,  and  honor.  It  may  be  confidently  affirmed  that  the 
Instructions  form  a  convenient  and  useful  code  of  the  essential  laws 
of  war  on  land;  and,  imbued  as  they  are  with  the  milder  precepts  of 
modem  warfare,  they  may  be  expected  successfully  to  withstand  the 
mutations  of  time  until  at  least  the  present  moral  sense  of  man  has  taken 
a  long  step  in  advance.  The  prediction  is  here  ventured  that  they  will 
continue  to  be  the  rule  of  hostile  nations  when  criminations  and  recrimi- 
nations are  being  indulged  because  of  infractions  to  these  later  codes. 
To  attempt  by  such  agreements  unreasonably  to  restrain  the  actions  of  a 
belligerent  regarding  coercive  measures  to  be  used  against  the  enemy  is 
only  to  invite  their  utter  disregard  when  nations  join  in  deadly  strife. 

On  the  other  hand,  the  Brussels  code,  and  also  that  agreed  upon  in 
1880  by  the  Institut  de  droit  International,  which  has  been  published  to 
the  world  as  the  best  modem  thought  on  this  subject,  has  the  disad- 
vantage of  being  adopted  in  times  of  peace,  when  the  minds  of  men  in 
dealing  with  military  affairs  turn  rather  to  the  ideal  than  the  practical. 
It  is  not  meant  by  this  to  disparage  the  learning,  ability,  and  zeal  of 
those  who  digested  these  codes.  In  this  they  stood  preeminent  before 
the  world,  and  some  were  soldiers  of  great  experience.  The  proceedings 
of  these  learned  bodies  show,  however,  that  the  propositions  of  each 
state  were  in  greater  or  less  degree  generally  rejected  by  the  others  as 
inadmissible,  and  the  final  result,  particularly  in  the  Brussels  conference, 
was  a  compromise  between  conflicting  interests.  They  may  be  expected 
to  share  the  fate  of  compromises,  generally,  which  are  without  a  binding 
sanction — be  broken  at  the  convenience  of  the  parties.  The  great  powers 
at  once  divided  upon  the  Brussels  code.  And  here  it  may  be  observed 
that  these  powers  alone  are  of  real  importance  when  an  international 
code  is  to  be  adopted;  if  they  do  not  make,  they  unmake  them;  yet  in  all 
conventions  and  conferences  having  in  view  the  adoption  of  such  codes, 
the  smaller  states  are  conspicuous  by  the  part  they  take  in  their  deliber- 
ations and  published  conclusions. 

George  B.  Davis. 
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Among  the  subjects  scheduled  for  discussion  at  the  third  Pan-Amer- 
ican conference,  which  met  at  Rio  de  Janeiro  during  July  and  August, 
1906,  was  a  resolution  that  the  second  peace  conference  at  the  Hague 
be  requested  to 

consider  whether  and,  if  at  all,  to  what  extent,  the  use  of  force  for  the 
collection  of  public  debts  is  admissible. 

There  seems  to  have  been  some  objection  to  the  resolution  in  this  form 
on  the  ground  that  such  action 

would  arouse  the  distrust  of  European  capitalists  and  thus  affect 
unfavorably  the  credit  of  Central  and  South  American  countries.^ 

But  a  resolution  was  finally  agreed  upon  on  August  22,  and  unani- 
mously adopted,  which  provided  that  the  conference  recommend  to  the 
governments  represented  that  they 

consider  the  advisability  of  inviting  the  second  peace  conference  at  the 
Hague  to  examine  the  question  of  the  compulsory  collection  of  public 
debts,  and,  in  general,  the  best  means  tending  to  diminish  among  nations 
conflicts  of  purely  pecuniary  origin.* 

It  will  be  seen  that  the  resolution  in  its  final  form,  while  in  nowise 
binding  upon  the  governments  represented  at  the  conference,  recom- 
mends a  consideration  not  only  of  the  narrower  Drago  Doctrine, 
which  merely  forbids  the  forcible  collection  of  public  debts,  but  that 
it  points  to  the  broader  Calvo  Doctrine'  which  absolutely  condemns 
diplomatic  as  well  as  armed  intervention*  as  legitimate  methods  of 

*  L.  S.  Rowe  in  the  Independent  for  October  5, 1906.  Dr.  Rowe  adds:  "This  feeling 
was  strengthened  by  the  fact  that,  prior  to  the  meeting  of  the  conference,  the  Euro- 
pean press  had  exploited  to  the  utmost  the  dangers  incident  to  the  enunciation  of 
any  such  doctrine/' 

'  From  President  Roosevelt's  recent  message  to  Congress  of  December  4,  1906. 

'  Of  course  there  is  no  express  or  implied  endorsement  of  the  Calvo  Doctrine 
contained  in  the  above  resolution.  But  in  view  of  political  and  economic  conditions 
and  the  teachings  of  publicists  coupled  with  those  of  experience,  there  can  be  little 
question  as  to  the  state  of  public  opinion  on  this  subject  in  Latin  America. 

*  Calvo  does  not  distinguish  between  armed  and  diplomatic  or  pacific  intervention 
except  as  a  matter  of  form.  He  condemns  the  latter  as  well  as  the  former.  See  Le 
Droit  International  (5th  ed.),  i,  §110,  p.  267. 
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enforcing  any  or  all  private  claims  of  a  purely  pecuniary  nature,  at 
least  such  as  are  based  upon  contract  or  are  the  result  of  civil  war, 
insurrection  or  mob  violence. 

In  his  discussion  of  the  important  and  complicated  subject  of  inter- 
vention in  the  first  volume  of  Le  Droit  International,*  Calvo  claims 
that  European  nations  have  followed  a  different  rule  or  principle  of 
intervention  in  their  dealings  with  American  states  from  that  which 
has  governed  their  relations  with  each  other.  He  points  out  that 
during  the  greater  part  of  the  nineteenth  century  at  least,  intervention 
in  Europe  always  rested  upon  some  important  principle  of  internal 
politics,  such  as  the  balance  of  power,  or  upon  some  great  moral  or 
religious  interest  favorable  to  the  development  of  civilization;  while 
in  the  new  world  the  interventions  of  European  states  have  rested 
upon  no  legitimate  prhiciples,  being  based  upon  mere  force  and  a  failure 
to  recognize  the  complete  freedom  and  independence  of  American 
states.  This,  he  explains,  is  due  to  the  traditions  of  the  colonial  sys- 
tem. 

Aside  from  political  motives  these  interventions  have  nearly  always 
had  as  apparent  pretexts,  injuries  to  private  interests,  claims  and  demands 
for  pecuniary  indemnities  in  behalf  of  subjects  or  even  foreigners,  the 
protection  of  whom  was  for  the  most  part  in  nowise  justified  in  strict 
law.  *  *  *  According  to  strict  international  right,  the  recovery  of  debts 
and  the  pursuit  of  private  claims  does  not  justify  de  piano  the  armed 
intervention  of  governments,  and,  since  European  states  invariably 
follow  this  rule  in  their  reciprocal  relations,  there  is  no  reason  why  they 
should  not  also  impose  it  upon  themselves  in  their  relations  with  nations 
in  the  new  world.* 

In  that  portion  of  his  work,  entitled  Mutual  Duties  of  States,^  Calvo 
denies  categorically  that  a  government  is  responsible  for  any  losses  or 
injuries  sustained  by  foreigners  in  time  of  internal  troubles  or  civil 
war. 

To  admit  in  such  cases  the  responsibility  of  governments,  i.  e.,  the  prin- 
ciple of  indemnity,  would  be  to  create  an  exorbitant  and  fatal  privilege 
essentially  favorable  to  powerful  states  and  injurious  to  weaker  nations, 
and  to  establish  an  unjustifiable  inequality  between  nationals  and 
foreigners. 


» T.  i,  liv,  iii.     See  especially  §§185-206. 
*0p,  cU.,  §205,  pp.  350-351. 

'  T*     iii     /V«      TV 


'  T.  iii,  liVf  XV 
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In  sanctioning  such  a  doctrine  one  would,  he  says,  be  guilty  of  a  deep, 
although  indirect,  attack  upon  one  of  the  fundamental  elements  of 
the  independence  of  nations,  viz:  that  of  territorial  jurisdiction.  He 
adds: 

Herein  lies,  in  efifect,  the  real  significance  of  this  frequent  recourse  [on 
the  part  of  European  governments]  to  the  diplomatic  channel  for 
settling  disputes  which  by  their  nature  and  surrounding  circumstances 
belong  to  the  exclusive  domain  of  the  ordinary  courts.' 

After  citing  a  number  of  opinions  of  statesmen  and  examples  drawn 
from  the  general  practice  of  nations,*  Calvo  restates  his  doctrine  and 
presents  the  following  conclusions: 

1  The  principle  of  indemnity  and  diplomatic  intervention  in  behalf  of 
foreigners  for  injuries  suffered  in  cases  of  civil  war  has  not  been  admitted 
by  any  nation  of  Europe  and  America. 

2  The  governments  of  powerful  nations  which  exercise  or  impose  this 
pretended  right  against  states,  relatively  weak,  commit  an  abuse  of  power 
and  force  which  nothing  can  justify  and  which  is  as  contrary  to  their  own 
legislation  as  to  international  practice  and  political  expediency.^® 

In  his  discussion  of  the  Aigues  Mortes  affair  in  the  sixth  volume  of 
his  work,"  Calvo  also  denies  that  a  government,  "in  the  absence  of  all 
fault  on  its  part,"  is  legally  liable  for  injuries  to  foreigners  which  result 
from  mob  violence  on  the  groimds  that  a  state  is  not  responsible  for 
acts  of  mere  individuals  and  that  aliens  can  not  claim  a  more  extended 
protection  than  is  granted  to  its  nationals. 

On  December  29,  1902,  Seiior  Luis  M.  Drago,  minister  of  foreign 
affairs  for  the  Argentine  Republic,  sent  a  note  to  Senor  M6rou,  the 
Argentine  minister  at  Washington,  which  attracted  widespread  atten- 
tion in  Europe  as  well  as  in  the  United  States.    In  this  note,  which 

•  Op.  cU.f  §1280,  p.  142.  A  few  pages  above  (§1278,  p.  140),  Calvo  speaks  of  the 
frequent  attempts  to  impose  upon  American  states  the  rule  that  '' foreigners  merit 
more  consideration,  and  regards  and  privileges  more  marked  and  extended,  than 
those  accorded  even  to  the  nationals  of  the  country  where  they  reside. '*  Elsewhere 
(t.  vi,  §256,  p.  231),  he  observes:  ''It  is  certain  that  foreigners  who  establish  them- 
selves in  a  country  have  the  same  protection  as  nationals,  but  they  can  not  lay  claim 
to  a  protection  more  extended.  If  they  suffer  any  wrong  they  ought  to  expect  the 
government  of  the  coimtry  to  pursue  the  delinquents,  but  they  should  not  claim 
from  the  state  to  which  the  authors  of  the  violence  belong  any  indemnity  whatever." 

•Ibid.,   §§1281-1296. 

^•/feui.,  §1297,  pp.  155-156. 

"  T.  vi,  liv,  XV,  §256;  c/.  t.  iii,  §1271. 
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was  called  forth  by  the  attempt  then  being  made  by  the  allied  powers 
(Great  Britain,  Germany  and  Italy)  to  collect  certain  claims  against 
Venezuela  by  forcible  means,  Seiior  Drago  stated  at  the  outset  that 
he  would  leave  out  of  account  those  claims  arising  from  damages  suf- 
fered by  subjects  of  the  claimant  nations  during  revolutions  and  wars 
but  would  confine  himself  to 

some  considerations  with  reference  to  the  forcible  collection  of  the  public 
debt  suggested  by  the  events  that  have  taken  place. 

In  respect  to  loans  to  a  foreign  state,  he  argued  that  the  lending  capi- 
talist always  takes  into  accoimt  the  resources  of  the  coimtry,  the  kind 
or  degree  of  credit  and  security  offered,  and  makes  his  terms  more  or 
less  onerous  accordingly.  He  knows  that  he  is  dealing  with  a  sover- 
eignty, and 

it  is  an  inherent  qualification  of  all  sovereignty  that  no  proceedings  for 
the  execution  of  a  judgment  ii^ay  be  instituted  or  carried  out  against  it. 

This  argument  he  based  upon  the  theory  of  the  freedom  and  indepen- 
dence of  states  which  lies  at  the  basis  of  the  modem  system  of  inter- 
national law. 

In  support  of  this  contention,  Senor  Drago  quotes  Alexander  Hamil- 
ton, who  said: 

Contracts  between  a  nation  and  private  individuals  are  obligatory 
according  to  the  conscience  of  the  sovereign  and  may  not  be  the  object  of 
compelling  force.  They  confer  no  right  of  action  contrary  to  the  sover- 
eign will. 

He  also  cites  the  eleventh  amendment  to  the  Constitution  of  the 
United  States,  which  provides  that 

the  judicial  power  of  the  United  States  shall  not  be  construed  to  extend 
to  any  suit  in  law  or  equity  commenced  or  prosecuted  against  one  of  the 
United  States  by  citizens  of  another  state,  or  by  citizens  or  subjects  of 
any  foreign  3tate. 

Sefior  Drago  admitted  that  the  payment  of  its  public  debt  (the 
amount  of  which  may  be  determined  by  tribimals  of  the  coimtry  or 
by  arbitration)  is  absolutely  binding  on  the  nation;  but  he  maintained 
that  it  (the  nation)  has  a 

right  to  choose  the  manner  and  the  time  of  payment,  in  which  it  has  as 
much  interest  as  the  creditor  himself,  or  more,  since  its  credit  and  its 
national  honor  are  involved  therein. 
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He  explains  that 

this  is  in  nowise  a  defense  for  bad  faith,  disorder,  and  deliberate  and 
voluntary  insolvency.  It  is  merely  intended  to  preserve  the  dignity  of 
the  public  international  entity  which  may  not  thus  be  dragged  into  war 
with  detriment  to  those  high  ends  which  determine  the  existence  and 
liberty  of  nations. 

Declaring  that  the  Argentine  people  were  alarmed  lest  the  action 
of  the  allied  powers  in  Venezuela  "would  establish  a  precedent  dangerous 
to  the  security  and  peace  of  the  nations  of  this  part  of  America''  (for 
"the  collection  of  loans  by  military  means  implies  territorial  occu- 
pation to  make  them  effective,  and  territorial  occupation  signifies  the 
suppression  or  subordination  of  the  governments  of  the  countries  on 
which  it  is  imposed;''  a  "situation''  which  "seems  obviously  at  vari- 
ance with  the  Monroe  Doctrine"),  and  pointing  to  the  danger  lest 
European  nations  make  use  of  "financial  intervention"  as  a  pretext 
for  conquest,  this  far-sighted  Argentine  statesman  suggests  that  the 
United  States  adopt  or  recognize  the  principle 

that  the  public  debt  [of  an  American  state]  can  not  occasion  armed 
intervention,  nor  even  the  actual  occupation  of  the  territory  of  American 
nations  by  a  European  power." 

In  his  message  of  December  5, 1905,  President  Roosevelt  pronounced 
himself  with  his  wonted  vigor  in  favor  of  the  Drago  Doctrine.  After 
calling  the  attention  of  Congress  to  the  embarrassment  that  might  be 
caused  to  our  government  by  the  assertion  by  foreign  nations  of  the 

"  For  the  text  of  the  Drago  Note,  See  House  Doc.  of  58th  Congress,  2d  session 
(1903-04),  pp.  1-5. 

In  a  memorandum  sent  to  Seftor  M^rou  in  reply  to  this  communication,  Secretary 
Hay  discreetly  expressed  neither  assent  to  nor  dissent  from  the  propositions  set  forth 
by  Sefior  Drago,  but  he  quoted  two  passages  from  recent  messages  by  President 
Roosevelt  to  indicate  the  general  position  of  the  government  of  the  United  States: 
"The  President  declared  in  his  message  to  Congress  of  December  3,  1901,  that  by 
the  Monroe  Doctrine  we  do  not  guarantee  any  state  against  punishment  if  it  mis- 
conducts itself,  provided  that  punishment  does  not  take  the  form  of  the  acquisition 
of  territory  by  any  non-American  state;"  and  *'in  harmony  with  the  foregoing 
language,  the  President  announced  in  his  message  of  December  2,  1902:  *No  indepen- 
dent nation  in  America  need  have  the  slightest  fear  of  aggression  from  the  United 
States.  It  behooves  each  one  to  maintain  order  within  its  own  borders  and  to  dis- 
charge its  just  obligations  to  foreigners.  When  this  is  done  they  can  rest  assured 
that,  be  they  strong  or  weak,  they  have  nothing  to  dread  from  outside  interference.'  " 
Secretary  Hay  closed  this  communication  with  a  declaration  in  favor  of  arbitration 
in  such  cases. 


THE  CALVO  AND   DRAGO   DOCTRINES  31 

right  to  collect  by  force  of  arms  contract  debts  due  by  American 
republics  to  citizens  of  the  collecting  nation,  and  to  the  danger  that 
the  process  of  compulsory  collection  might  result  in  the  permanent 
occupation  of  territory,  he  said: 

Our  own  government  has  always  refused  to  enforce  such  contractual 
obligations  on  behalf  of  its  citizen  by  an  appeal  to  arms.  It  is  much  to 
be  wished  that  all  foreign  governments  would  take  the  same  view. 

A  comparison  between  the  views  of  Calvo  and  Drago  as  above 
expressed  will  show  that  they  differ  in  two  very  important  respects. 
The  Drago  Doctrine  is  much  narrower  in  scope  than  that  of  Calvo. 
Senor  Drago  merely  denounces  armed  intervention  as  a  legitimate  or 
lawful  means  of  collectmg  public  debts,  whereas  Calvo  denies  the  right 
to  employ  force  in  the  pursuit  of  all  private  claims  of  a  pecuniary 
nature.  Indeed,  Calvo  advances  a  step  beyond  this  position.  He 
absolutely  denies  that  a  government  is  responsible  by  way  of  indem- 
nity for  any  losses  or  injuries  sustained  by  foreigners  in  time  of  internal 
troubles,  civil  war,  or  for  injuries  resulting  from  mob  violence  (pro- 
vided the  government  is  not  at  fault)  on  the  grounds  that  the  admis- 
sion of  such  a  principle  of  responsibility  would  "establish  an  unjusti- 
fiable inequality  between  nationals  and  foreigners"  and  would  under- 
mine the  independence  of  weaker  states.  He  does  not  even  admit 
that  the  ordinary  channels  of  diplomacy  are  open  to  claimants  in  such 
cases. 

In  general,  private  claims  of  a  pecuniary  nature  against  Latin  Ameri- 
can states  may  be  classified  as  follows:  1,  Claims  arising  from  acts 
of  violence  or  oppression,  such  as  cruel  treatment,  false  imprisonment 
expulsion  or  mob  violence*  2,  those  based  on  losses  sustained  during 
civil  war  or  insurrection ;  3,  those  based  upon  contract,  consisting  for 
the  most  part  of  claims  of  bondholders  and  investors  whose  invest- 
ments have  been^ guaranteed  by  the  defaulting  government." 

"  So,  e.g,,  the  claims  of  Great  Britain  and  Germany  against  Venezuela  in  1902-03 
were  divided  into  three  categories:  1,  Those  based  upon  the  false  imprisonment 
and  bad  treatment  of  British  subjects  and  the  seizure  of  British  vessels;  2,  losses  of 
British  and  German  subjects  sustained  during  recent  ci\il  wars  and  revolutions;  and 
3.  the  claims  of  creditors,  including  not  only  ordinary  bondholders  but  also  a  number 
of  Britons  and  Germans  whose  investments  had  been  guaranteed  by  the  Venezue- 
lan government.  Also  see  an  Article  by  the  writer,  entitled  The  Venezuelan  Affair 
in  the  Light  of  International  Law  in  the  American  Law  Register  (May,  1903),  vol. 
42,  n.  8.,  pp.  250  ff. 
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The  liability  of  a  government  for  acts  of  violence  and  oppression 
must  depend  upon  the  circumstances  of  each  case.  A  state  is  of  course 
directly  responsible"  for  acts  of  its  agents  and  must  bear  the  full  con- 
sequences of  any  violation  of  the  laws  of  nations  committed  by  these. 
Such  acts  should  be  promptly  disavowed  and,  if  of  sufficient  impor- 
tance, their  authors  punished  and  reparation  made." 

In  ordinary  times  a  state  is  also  indirectly  responsible  for  the  orderly 
conduct  of  all  those  residing  or  domiciled  within  its  territory  and  sub- 
ject to  its  jurisdiction,  and  is  bound,  not  indeed  to  prevent  all  acts 
of  violence  against  foreigners,  but  to  furnish  the  same  degree  and 
kind  of  protection  and,  generally  speaking,  provide  the  same  means 
of  redress  or  measure  of  justice  that  is  granted  to  its  own  na- 
tionals.^* 

In  attempting  to  secure  redress  or  justice,  foreigners  must  in  the 
first  instance  have  recourse  to  the  local  or  territorial  tribimals  of  the 
district  in  which  they  are  domiciled,  or,  as  Vattel"  puts  it,  to  the 
"judge  of  the  place."  Judicial  remedies  should,  as  a  rule,  be  exhausted 
before  resorting  to  diplomatic  interposition  for  means  of  obtaining 
redress."  But  this  rule  does  not  apply  m  case  of  a  gross  or  palpable 
denial  of  justice,  where  local  remedies  are  wanting  or  insufficient,  where 
judicial  action  is  waived,  where  the  act  complained  of  is  in  itself  in 
violation  of  international  law,  or  where  there  is  undue  discrimination 
against  foreigners  on  the  part  of  the  authorities.^* 

^*  This  responsibility  is  to  states  rather  than  to  ind viduals.  The  individual ,  as  such , 
has  neither  rights  nor  duties  in  international  law  other  than  those  belonging  to  him  as 
a  citizen  or  subject  to  an  international  entity.  On  the  theory  of  International 
Responsibility  of  States  for  Injuries  Suffered  by  Foreigners,  see  two  recent  articles 
by  M.  Anzilotti  in  the  Revue  G^^ale  de  Droit  International  Public  for  1906,  pp.  5-29 
and  285-309. 

**  This  does  not  apply  to  the  judicial  functionaries  who  are  more  or  less  independent 
of  the  executive  in  all  modem  well-regulated  states.  "All  therefore  that  can  be 
expected  of  a  government  in  the  case  of  wrongs  inflicted  by  the  courts  is  that  compensa- 
tion shall  be  made,  and  if  the  wrong  has  been  caused  by  an  imperfection  in  the  law  of 
such  kind  as  to  prevent  a  foreigner  from  getting  equal  justice  with  a  native  of  the 
country,  that  a  recurrence  of  the  wrong  shall  be  presented  by  legislation."  (Hall, 
Treatise  (3d  ed.)  §65,  p.  214.) 

^*  This  is  the  general  rule,  but  it  is  not,  as  we  shall  see,  wholly  without  exception. 

»» Bk.  n,  ch.  8.,  §103;  c/.  Bk.  II,  ch.  6,  §§  72  and  73. 

*'  Moore,  Digest  of  International  Law,  vi,  §987.     Wharton,  ii,  §241. 

^*  For  examples  of  such  exceptions,  see  Moore,  §§913-914,  986-993,  1021,  and 
Wharton,  §§230  and  242. 
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does  not  apply  to  countries  of  imperfect  civilization,  or  to  cases  in 
which  prior  proceedings  show  gross  perversion  of  justice.*® 

The  question  of  the  liability  of  a  state  for  injuries  to  the  persons 
or  property  of  foreigners  resulting  from  mob  violence  is  one  in  which 
the  people  and  government  of  the  United  States  as  well  as  those  of 
Latin  America,  should  be  deeply  interested.  Whether  due  to  the  inten  - 
sity  of  feeling  engendered  by  race  and  labor  problems  or  to  a  lax  enforce- 
ment of  the  law  resulting  from  cumbrous  and  antiquated  legal  methods, 
the  American  custom  of  lynching  for  certain  crimes  and  under  certain 
conditions  shows  little  sign  of  abatement  and  is  not  likely  to  disappear 
until  the  causes  which  lead  to  it  are  removed. 

The  rule  which  has  generally  been  verbally  maintained  by  American 
statesmen  seems  first  to  have  been  laid  down  by  Daniel  Webster  in 
connection  with  the  riots  at  New  Orleans,  and  Key  West  in  1851,  which 
resulted  from  the  summary  execution  of  a  number  of  American  fili- 
busters in  Cuba.  While  admitting  that  the  Spanish  consul  (whose 
office  had  been  attacked  and  furniture  destroyed)"  was  entitled  to 
indenmity,  Mr.  Webster  maintained  that  those  Spanish  subjects  who 
had  been  injured  in  person  or  property  (there  seems  to  have  been  no 
one  killed)  were  not  entitled  to  compensation,  inasmuch  as  "many 
American  citizens  suffered  equal  losses  from  the  same  cause,"  and 
foreigners  are  merely 

entitled  to  such  protection  as  is  afforded  to  our  own  citizens.  *  *  *  These 
private  individuals,  subjects  of  Her  Catholic  Majesty,  coming  voluntarily 
to  reside  in  the  United  States,  have  certainly  no  cause  of  complaint,  if 
they  are  protected  by  the  same  law  and  the  same  administration  of 
law,  as  native  bom  citizens  of  this  country." 

As  a  mark  of  courtesy  and  out  of  respect  to  the  magnanimity  of  the 
queen  of  Spain  (in  liberating  American  prisoners),  Congress  neverthe- 
less granted  compensation  to  Spanish  subjects  as  well  as  to  the  Spanish 
consul  for  losses  sustained  during  these  riots. 

History  has  repeated  itself  in  the  case  of  a  number  of  claims  made 
by  foreigners  for  injuries  resulting  from  mob  violence  in  the  United 

*•  Mr.  Evarts,  Secretary  of  State,  to  Mr.  Marsh.     Wharton's  Digest,  iii,  p.  695. 
^  The  archives  of  the  consulate  had  also  been  thrown  into  the  street,  the  portrait 
of  the  queen  of  Spain  defaced,  and  the  Spanish  flag  torn  to  pieces. 
"Wharton's  Digest,  ii.  §226,  p.  601;  c/.  Moore,  vi,  §1023,  pp.  812-813. 
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States  from  that  day  to  this.  In  the  majority  of  these  cases,  the  United 
States  government  has  refused  to  admit  liability  in  principle,  but  has 
granted  compensation  as  a  matter  of  grace  and  favor,  or  from  a  sense 
of  magnanimity,  sympathy,  benevolence  or  policy.'*  Some  of  our 
statesmen,  however,  admit  liability  in  case  of  a  failure  on  the  part  of 
the  local  authorities  or  courts  to  use  due,  i.  6.,  reasonable,  diligence 
in  preventing  or  pimishing  such  crimes,  and  this  is  imquestionably 
a  rule  of  international  law.** 

On  the  other  hand,  the  United  States  has  shown  commendable  zeal 
in  protecting  its  citizens  from  such  attacks  abroad.  It  has  repeatedly 
interposed  diplomatically  in  China,  Turkey,  Mexico,  Panama,  Chili, 
Brazil  and  other  Central  and  South  American  States.** 

In  view  of  this  double  inconsistency — that  of  theory  and  practice 
on  the  one  hand,  and  that  of  our  attitude  at  home  and  abroad  on  the 
other — would  it  not  be  wise  for  our  government  frankly  to  admit 
liability  in  all  cases  of  attack  by  mobs  upon  foreigners  as  such  or  upon 
those  of  a  particular  nationality  wherever  and  whenever  the  local 
authorities  show  themselves  imwilling  or  unable  to  prevent,  and  the 
courts  unable  or  imwilling  to  pimish  such  crimes?  Foreigners  cannot 
be  expected  to  appreciate  the  merits  (?)  of  our  present  "peculiar" 
national  institution  of  l3mching,  and  foreign  states  have  an  imdoubted 
right  to  demand  a  better  protection  for  their  nationals  against  this 
species  of  violence  than  is  afforded  them  by  our  own  local  authorities 
and  courts  in  some  parts  of  this  coimtry. 

^  This  was  notably  so  in  the  cases  of  the  43  Chinese  killed  and  wounded  at  Rock 
Springs,  Wyoming  in  1885  and  of  the  Italians  lynched  at  New  Orleans,  in  1891. 
For  these  and  numerous  other  cases,  see  Moore's  Digest,  vi,  §1026. 

^  This  rule  is  usually  stated  in  language  ascribed  to  Secretary  Evarts :  ''A  govern- 
ment is  liable  internationally  for  damages  done  to  alien  residents  by  a  mob  which  by 
due  diligence  it  could  have  repressed."  See  Wharton's  Digest,  ii,  p.  602.  But  the 
absence  of  quotation  marks  in  Wharton  and  a  reference  to  Evarts'  dispatch  in  Moore's 
Digest  (see  vol.  vi,  pp.  817-818)  shows  that  Mr.  Evarts  did  not  use  the  language 
ascribed  to  him.  It  is,  however,  a  good  statement  of  an  imdoubted  principle  of  inter- 
national law  if  we  add  the  words  "and  which  it  fails  to  pimish."  The  fact  that  our 
Federal  government  has  sometimes  been  unable  to  secure  justice  for  foreigners  by 
reason  of  constitutional  or  statutory  limitations  does  not  affect  its  international 
responsibility. 

"  Moore,  op.  cU.  For  the  diplomatic  activity  of  the  United  States  in  China,  see 
the  extremely  able  communication  of  the  Chinese  minister,  Cheng  Tsao  Ju,  to  Secre- 
tary Bayard,  on  pp.  822-826. 
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But  it  may  be  urged  that  the  admission  of  such  a  rule  or  principle 
might;  in  some  cases,  give  to  foreigners  a  protection  superior  to  that 
enjoyed  by  its  own  citizens.  This  may  be  true  in  countries  where  life 
and  property  is  insecure  from  mob  violence,  but  civilized  states  are 
supposed  to  grant  at  least  a  fair  or  average  amount  of  such  protection 
in  ordinary  times,  and  it  is  no  adequate  reply  to  a  charge  of  denial 
of  justice**  to,  or  an  undue  discrimination  against,  foreigners  to  say 
that  nationals  frequently  suffer  similar  injustice.  It  would  of  course 
be  different  in  the  case  of  an  ordinary  miscarriage  of  justice,  where  the 
spirit  as  well  as  the  forms  of  the  law  had  been  complied  with,  or  in  the 
case  of  one  accidentally  killed  or  injured  in  the  course  of  a  riot  or  insur- 
rection." 

In  view  of  the  recent  protest  by  Japan  against  the  segregation  of 
Japanese  school  children  in  California  and  the  surprising  ignorance  of 
the  principles  governing  the  rights  and  privileges  of  foreigners  dis- 
played in  some  quarters,  it  seems  necessary  to  point  out  that  a  state 
is  under  no  international  obligation  to  extend  to  foreigners  the  enjoy- 
ment of  civil  and  private  rights  or  to  place  them  upon  an  equal  footing 
with  its  own  nationals  in  these  respects.  Whatever  rights  or  privi- 
leges of  this  kind  foreigners  may  enjoy,  whether  of  an  educational, 
economic  or  religious  nature,  are  based  on  convention  or  the  principle 
of  reciprocity,  or  are  granted  as  a  matter  of  pure  grace  and  favor." 
All  that  an  alien,  who  is  permitted  to  set  foot  or  reside  on  foreign 
territory  (and  this  permission  is  purely  optional)  can  demand  as  a 
matter  of  strict  right  in  international  law  is  protection  of  life  and  prop- 
erty together  with  access  to  the  local  courts  for  that  purpose. 

The  same  principles  may,  in  general,  be  said  to  apply  to  cases  of 
injuries  or  losses  sustained  by  foreigners  during  civil  war  and  insurrec- 
tion, except  that  the  law  of  necessity  or  the  physical  inability  to  furnish 
adequate  protection  generally  absolves  governments  from  responsi- 
bility in  such  cases.    The  general  rule  is  that 

a  sovereign  is  not  ordinarily  responsible  to  alien  residents  for  injuries 
they  receive  on  his  territory  from  belligerent  action,  or  from  insurgents 
whom  he  could  not  control. 

**  On  what  constitutes  a  denial  of  justice,  see  especially,  Moore  vi,  §986;  Wharton, 
ii,  (230;  and  Anzilotti,  op.  cU,,  pp.  21-23. 

''See,  e,g,,  the  case  of  Bain  in  Moore,  op.  cU.j  §1027. 

'*  See  especially  on  this  head,  the  recent  article  by  Anzilotti  in  the  R.  D.  I.  P., 
cited  above,  pp.  18-20. 
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They  are 

not  entitled  to  greater  privileges  or  immunities  than  the  other  inhabi- 
tants of  the  insurrectionary  district.  *  *  *  By  voluntarily  remaining  in  a 
country  in  a  state  of  civil  war  they  must  be  held  to  have  been  willing  to 
accept  the  risks  as  well  as  the  advantages  of  that  domicile.'* 

These  principles  have  been  repeatedly  enimciated  by  our  leading 
statesmen/"  as  well  as  by  those  of  Europe,'^  and  they  have  the  al- 
most unanimous  sanction  of  leading  authorities  on  international  law." 
They  have  invariably  been  applied  by  European  states  in  their  relations 
with  each  other,  although  frequently  violated  in  their  dealings  with 
weaker  states,  more  particularly  in  the  cases  of  China,  Turkey  and 
the  republics  of  Latin  America. 

There  are,  however,  several  exceptions  which  must  be  made  to  these 
general  principles.  Indemnity  would  seem  to  be  due  to  foreigners 
by  way  of  exception  in  the  following  cases:  1.  Where  the  act  com- 
plained of  is  directed  against  foreigners  as  such,  or  as  subject  to  the 
jurisdiction  of  some  particular  state.  2.  Where  the  injury  results 
from  an  act  contrary  to  the  laws  or  treaties  of  the  country  in  which 
the  act  was  committed,  and  for  which  no  redress  can  otherwise  be 
obtained.  3.  When  there  has  been  a  serious  violation  of  international 
law,  more  particularly  of  the  rules  of  civilized  warfare.  4.  In  cases 
of  evident  denial  of  a  palpable  violation  of  justice,  or  undue  discrim- 
ination against  foreigners  on  the  part  of  the  authorities.** 

'*  Wharton's  Digest,  iii,  §223.  Secretary  Seward  to  Count  Wydenbnick  in  1865. 
See  Moore's  Digest,  vi,  pp.  885-886.     cf.     Wharton,  pp.  577-578. 

*®For  numerous  opinions  of  American  statesmen,  see  Moore's  Digest,  vi,  §§1032- 
1049.     cf.  Wharton,  iii,  §§223-226. 

'*  See  especially  the  notes  of  Prince  Schwartzenburg  (Austrian)  and  Coimt  Nessel- 
rode  (Russian)  in  reply  to  certain  claims  of  the  British  government  which  were  based 
upon  injuries  to  British  subjects  during  the  revolutions  in  Tuscany  and  Naples  in 
1848.     Cited  by  Pradier-Fod6r^,  i,  §205,  pp.  343-345  and  Moore,  op,  cU.,  pp.  886-887. 

«  See,  c.  g.,  Calvo,  iii,  §§1280  ff  ;  Pradier-Fod^r^,  Traits,  i,  §§202  ff,,  402  /JF.,  iii, 
§§1363  ff,)  Fiore,  Droit  Int.  Pub.  (Antoine's  trans.),  i,  §675;  Wharton,  iii.  §223; 
Hall,  Treatise  (3d  ed.),  §65,  pp.  218-219;  Bluntschli,  §380  bU;  Funck-Brentano  et 
Sorel,  Precis,  ch.  12,  pp.  227-229;  Taylor,  §216;  Oppenheim,  i,  p.  213;  Bonfils 
(FauchiUe),  §§326  ff.)  Liszt,  §24,  pp.  189-190;  Pillet,  Les  Lois  de  la  Gueire,  p.  29; 
Weisse,  Le  Droit  International  appUqu^  aux  Guerres  Civiles,  §14;  Bar  in  R.D.I.  for 
1899,  t.  xxix,  pp.  464-482.  See  Brusa  in  Annuaire  for  1898,  t.  xvii,  pp.  96-138  for 
arguments  in  favor  of  responsibility. 

"  See  especially  the  rules  adopted  by  the  Institute  of  International  Law  in  1900. 
Annuaire,  xviii,  pp.  254-256.  cf.  Moore's  Digest,  op.  cU.,  Pradier-Fod^,  iii,  §1366, 
p.  237;  Bar  and  Brusa,  cited  above. 
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In  respect  to  the  third  class  of  claims,  viz :  those  based  upon  contract, 
includiQg  for  the  most  part  those  of  bondholders  and  investors  whose 
investments  have  been  guaranteed  by  the  defaulting  government,  the 
few  authorities  who  discuss  this  question  appear  to  be  divided  in  their 
opinions,  with  a  majority  opposed  to  forcible  collection.  The  right  of 
a  state  to  use  coercive  measures  in  the  collection  of  debts  of  this  nature 
is  asserted,  c.  g,,  by  Hall,  Phillimore,  and  Rivier;  but  it  is  denied  by 
Calvo,  Pradier-Fod6r6,  Rolin-Jaequemyns,  F.  de  Martens,  Despagnet, 
Kebedgy,  and  Nys.** 

It  is  argued,  on  the  one  hand,  that  the  public  faith,  the  so-called 
"honor  of  the  prince,"  is  particularly  engaged  in  the  case  of  contracts 
of  this  nature,  inasmuch  as  a  government  cannot  be  sued  without  its 
own  consent;  that  creditors  may  have  no  other  means  of  redress  than 
that  of  appealing  to  the  government  of  the  state  to  which  they  owe 
allegiance;  that  stock  in  the  public  debt  held  even  by  an  enemy  is 
exempt  from  seizure  and  its  interest  payable  even  in  time  of  war;  and 
that  states,  being  in  legal  theory  free  and  independent  and  having  no 
common  superior  to  control  or  check  them  in  any  way,  each  state  has 
therefore  the  legal  right  of  deciding  for  itself  when  its  rights  have  been 
invaded  and  of  determining  the  conditions  under  which  it  may  use 
force  for  any  piu^pose  whatsoever.** 

On  the  other  hand,  it  is  m-ged  that  hazardous  loans  and  investments 
should  be  discom^aged  as  much  as  possible;  that  those  making  them 

»*  Hall,  §86,  pp.  277-279;  Phillimore,  ii,  pt.  v,  ch.  3,  pp.  26-30;  Rivier,  i,  liv,  iv, 
ch.  2,  §20,  pp.  272-273;  Calvo,  i,  §205,  p.  350;  Pradier-Fod^r^,  i,  §405,  pp.  620-623; 
Rolin-Jaequemyns  in  R.  D.  I.,  t.  i  (1869),  pp.  145  ff.)  F.  de  Martens  in  R.  D.  I.,t. 
zix,  p.  386  and  in  a  recent  pamphlet,  entitled  Par  la  Justice  vers  la  Paix;  Despagnet, 
Cours,  §258;  Kebedgy  in  R.  D.  I.  P.,  t.  i,p.  261,  and  Nys,  ii,  p.  225. 

On  April  17, 1903,  the  publicist  Calvo,  then  representing  the  Argentine  Republic  at 
Paris,  addressed  a  circular  letter  to  a  number  of  leading  authorities  on  international 
law,  asking  for  their  views  on  the  question  raised  by  the  Drago  note.  Of  the  ten 
opinions  published  in  the  Revue  de  Droit  International  (see  R.  D.  I.  for  1903,  pp.  597- 
623),  six  (those  of  Passy,  Moynier,  Campos,  F^rand-Giraud,  Weiss  and  Olivecrona) 
were  in  substantial  agreement  with  the  principals  of  the  Drago  note.  Four  (those  of 
Westlake,  Holland,  Charmes  and  Fiore)  were  more  reserved.  While  apparently 
not  in  absolute  disagreement  with  the  principles  of  the  Drago  note,  they  held 
either  that  it  needed  qualification  or  that  the  question  was  undecided.  For  a 
brief  analysis  of  these  opinions,  see  Percy  Bardvv'ell  in  the  Green  Bag  for  July, 
1906,  pp.  378-379. 

••  Such  is,  e.  g.,  the  argument  of  0.  W.  Scott  in  the  North  American  Review  for 
October  5,  1906,  pp.  603-604. 
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do  SO,  as  a  rule,  with  a  full  knowledge  of  the  risks  incurred  and  in  the 
hope  of  exceptionally  large  returns ;  that  the  natural  penalty  of  a  failure 
on  the  part  of  a  state  to  fulfill  its  obligations  is  a  loss  of  credit;  that 
foreigners  cannot  expect  to  be  preferred  to  native  creditors;  that  coer- 
cive measures  for  the  collection  of  bad  debts  are  never  employed 
except  against  weaker  states  and  are  likely  to  be  used  as  a  pretext  for 
aggression  or  conquest;  and  that 

it  is  an  inherent  qualification  of  all  sovereignty  that  no  proceedings  for 
the  execution  of  a  judgment  may  be  instituted  or  carried  out  against  it.** 

The  views  of  British  and  American  statesmen  are  not  in  complete 
harmony  on  this  important  subject,  although  the  general  policy  of 
Great  Britain  and  the  United  States  has  been  substantially  the  same.*^ 
The  English  view,  as  stated  by  Lord  Palmerston,  in  1848,  in  a  cir- 
cular addressed  to  representatives  of  Great  Britain  in  foreign  coimtries, 
insists  that  the  question  as  to  whether  such  claims  are  to  be  made  a 
subject  of  diplomatic  negotiation  is 

for  the  British  government  entirely  a  question  of  discretion,  and  by  no 
means  a  question  of  international  right. 

With  a  view,  however,  of  discouraging  the  investment  of  British  cap- 
ital in  hazardous  loans  to  foreign  governments  and  of  encouraging 
investment  in  profitable  undertakings  at  home, 

the  British  government  has  hitherto  thought  it  the  best  policy  to  abstain 
from  taking  up  as  international  questions  the  complaints  made  by 
British  subjects  against  foreign  governments  which  have  failed  to  make 
good  their  engagements  in  regard  to  such  pecuniary  transactions. 

But  he  intimates  that  such  loss  might  become  so  great  as  to  make  a 
change  of  policy  on  the  part  of  the  British  government  advisable. 
These  views  of  Lord  Palmerston  were  reaffirmed  by  Lord  Salisbury 
in  January,  1882,  and  by  Premier  Balfour  in  December,  1902." 

*  Sefior  Drago  in  note,  cited  above. 

"  Except  for  the  British  intervention  in  Mexico,  Egypt  and  Venezuela.  But  in 
all  these  cases  those  representing  the  government  of  Great  Britain  denied  that  they 
intervened  primarily  for  the  sake  of  the  bondholders. 

**  For  the  text  of  this  circular,  see  Hall,  note  on  pp.  278-279  (3d  ed.),  and  Phillimore 
ii,  t.  v,  ch.  3,  pp.  27-28.  In  1861,  Lord  John  Russell,  in  a  communication  to  Sir  C. 
I.  Wyke,  stated  that  ''it  has  not  been  the  custom  of  Her  Majesty's  government, 
although  they  have  always  held  themselves  free  to  do  so,  to  interfere  authoritatively 
on  behalf  of  those  who  have  chosen  to  lend  their  money  to  foreign  governments." 
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The  policy  of  the  United  States'*  in  dealing  with  claims  based  on 
contracts  was  thus  stated  by  Secretary  Fish  in  1871 : 

Our  long-settled  policy  and  practice  has  been  to  decline  the  formal 
intervention  of  the  government  except  in  cases  of  wrong  and  injury  to 
person  and  property  such  as  the  common  law  denominates  torts  and 
r^ards  as  inflicted  by  force,  and  not  the  result  of  voluntary  engage- 
ments or  contracts. 

In  cases  founded  upon  contract,  the  practice  of  this  government  is  to 
confine  itself  to  allowing  its  minister  to  exert  his  friendly  good  oflBces  in 
commending  the  claim  to  the  equitable  consideration  of  the  debtor 
without  committing  his  own  government  to  any  ulterior  proceedings.** 

In  1881,  Secretary  Blaine  laid  it  down  as  "a  rule  of  universal  accept- 
ance and  practice''  that  a  person 

voluntarily  entering  into  a  contract  with  the  government  of  a  foreign 
country  or  with  the  subjects  or  citizens  of  such  foreign  powers,  for  any 
grievance  he  may  have  or  losses  he  may  suffer  resulting  from  such  con- 
tract, is  remitted  to  the  laws  of  the  country  with  whose  government  or 
citizens  the  contract  is  entered  into  for  redress.^' 

The  representatives  of  the  United  States  at  the  third  Pan-American 
conference,  which  met  at  Rio  de  Janeiro  during  the  months  of  July 
and  August,  1906,  were  given  the  following  instructions: 

It  has  long  been  the  established  policy  of  the  United  States  not  to  use  its 
armed  forces  for  the  collection  of  ordinary  contract  debts  due  to  its  citi- 
zens by  other  governments.  We  have  not  considered  the  use  of  force 
for  such  a  purpose  consistent  with  that  respect  for  the  independent 
sovereignty  of  other  members  of  the  family  of  nations,  which  is  the 
most  important  principle  of  international  law  and  chief  protection  of 
weak  nations  against  the  oppression  of  the  strong.  It  seems  to  us  that 
the  practice  is  injurious  in  its  general  effect  upon  the  relations  of  nations 
and  upon  the  welfare  of  weak  and  disordered  states,  whose  development 
ought  not  be  encouraged  in  the  interests  of  civilization;  that  it  offers 
frequent  temptation  to  bullying  and  oppression  and  to  unnecessary  and 
unjustifiable  warfare.    We  regret  that  other  powers,  whose  opinions  and 

'*  For  the  opinions  of  American  statesmen  on  this  head,  see  Moore's  and  Wharton's 
Digest,  §§916,  918,  995-998;  and  §§231-232,  respectively. 

*•  Moore's  Digest,  vi,  §995,  p.  710.     c/.  Wharton,  ii;  §231,  p.  656. 

^Wharton's  Digest,  ii,  pp.  658-659.  But  exceptions  have  been  made  in  cases 
where  diplomacy  furnished  the  only  means  of  redress,  as  in  case  of  non-performance 
of  a  government  contract,  or  arbitrary  confiscation  of  vested  rights,  or  of  annulment 
of  charters  or  concessions.  For  examples,  see  Moore's  Digest,  vi,  §§918,  996  and 
997  and  Wharton,  ii,  §232.  "International  commissions  have  frequently  allowed 
daims  based  on  the  infraction  of  rights  derived  from  contracts  where  the  denial  of 
justice  was  properly  established,"  Moore,  p.  718. 
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sense  of  justice  we  esteem  highly,  have  at  times  taken  a  different  view 
and  have  permitted  themselves,  though  we  believe  with  reluctance,  to 
collect  such  debts  by  force.  *  It  is  doubtless  true  that  the  non-payment  of 
public  debts  may  be  accompanied  by  such  circumstances  of  fraud  and 
wrongdoing  or  violation  of  treaties  as  to  justify  the  use  of  force.  This 
government  would  be  glad  to  see  an  international  consideration  of  the 
subject  which  shall  discriminate  between  such  cases  and  the  simple  non- 
performance of  a  contract  with  a  private  person,  and  a  resolution  in  favor 
of  reliance  upon  peaceful  means  in  cases  of  the  latter  class. 

It  is  not  felt,  however,  that  the  conference  at  Rio  should  undertake  to 
make  such  a  discrimination  or  to  resolve  upon  such  a  rule.  Most  of  the 
American  countries  are  still  debtor  nations,  while  the  countries  of  Europe 
are  the  creditors.  If  the  Rio  conference,  therefore,  were  to  take  such 
action  it  would  have  the  appearance  of  a  meeting  of  debtors  resolv- 
A  ing  how  their  creditors  should  act,  and  this  would  not  inspire  respect. 
The  true  course  is  indicated  by  the  terms  of  the  program,  which  propose 
to  request  the  second  Hague  conference,  where  both  creditor  and  debtors 
will  be  assembled,  to  consider  the  subject.** 

It  will  thus  be  seen  that  whereas  Great  Britain  has,  generally  speak- 
ing, refrained  from  diplomatic  intervention  in  such  cases  purely  from 
motives  of  policy  or  expediency,  the  United  States  appears  to  have 
been  restrained,  to  a  certain  extent  at  least,  by  principle  and  by  a 
regard  for  what  it  believed  to  be  the  law  of  nations. 

When  we  turn  to  international  practice,  which  is,  generally  speaking, 
the  basis  of  international  law,  we  find,  it  is  true,  a  considerable  number 
of  instances  not  merely  of  pacific  or  diplomatic  interposition,  but  of 
actual  armed  intervention  on  financial  grounds,  as  c.  g.,  in  Mexico 
Egypt,  Portugal,  Nicaragua,  Venezuela,  and  in  Turkey.  But  a  closer 
scrutiny  and  reflection  will  not  fail  to  convince  us  that  these  cases  are 
altogether  exceptional  and  only  serve  to  prove  that  the  ordinary  every- 
day rule  is  that  of  non-intervention. 

It  is  obvious  that  the  question  of  the  forcible  collection  of  all  claims 
of  a  pecuniary  nature  (we  are  not  speaking  of  diplomatic  intervention 
or  interposition)  must  be  decided  in  accordance  with  the  principles 
governing  the  intervention  of  one  state  in  the  internal  affairs  of 
another. 

The  subject  of  intervention  is  one  of  great  difficulty  and  complexity. 
This  arises  from  the  fact  that  there  exists  nowhere  else  within  the  wide 
range  of  international  relations  such  an  apparent  conflict  between  politi- 

^  From  President  Roosevelt's  recent  message  to  Ck>ngress  of  December  4,  1906. 


THE   CALVO  AND   DRAGO   DOCTRINES  41 

cal  theory  or  fundamental  principles  on  the  one  hand  and  actual  inter- 
national practice  on  the  other.  The  whole  modem  or  Grotian  system 
of  international  law  rests  upon  the  doctrine  of  the  absolute  legal  equal- 
ity and  complete  independence  of  fully  sovereign  states.  This  presup- 
poses full  liberty  of  action  on  the  part  of  each  sovereign  within  his 
own  sphere  or  jurisdiction  and  non-interference  in  the  external  or  inter- 
nal affairs  of  other  sovereigns.  The  rule  or  doctrine  of  non-interven- 
tion is  therefore  a  necessary  corollary  of  the  doctrine  or  principle  of  the 
complete  equality  and  independence  of  sovereign  states  and  is  a  fimda- 
mental  principle  of  international  law. 

But  international  law  is  supposed  to  rest  upon  international  prac- 
tice as  well  as  upon  fundamental  principles,  and  when  we  turn  to 
examine  the  actual  practice  of  sovereign  states,  and  especially  that  of 
the  great  powers  during  the  nineteenth  century,  we  find  numerous 
examples  of  armed  intervention  on  all  sorts  of  grounds  and  pretexts. 
Intervention  on  grounds  of  morality  or  humanity,  e.  g,,  to  put  an  end 
to  great  crimes  and  slaughter  or  to  various  forms  of  cruelty  and  oppres- 
sion (as  in  the  case  of  religious  persecution),  to  prevent  the  extermi- 
nation of  a  race  or  a  needless  diffusion  of  blood,  to  assure  the  triumph 
of  right  and  justice,  etc. ;  intervention  on  groimds  of  policy  or  interest, 
c.  g.f  to  secure  the  balance  of  power  or  maintenance  of  political  equilib- 
rium in  Europe,  to  enforce  protection  of  the  persons  and  property  of 
citizens  or  subjects  of  the  intervening  state,  to  prevent  the  spread  of 
political  heresy  or  revolution,  to  advance  the  interests  of  civilization, 
etc. ;  interventions  on  so-called  legal  grounds,  for  the  sake  of  self-preser- 
vation, to  prevent  or  terminate  the  unjustifiable  or  illegal  interven- 
tion of  another  state,  to  enforce  treaties  of  guarantee  or  fundamental 
principles  of  international  law :  these  are  some  of  the  grounds  or  pre- 
texts which  have  been  advocated  as  sufficient  causes  for  armed  inter- 
vention in  particular  cases. 

Authorities  on  international  law  have  always  differed  widely  in  their 
opinions  as  to  what  constitute  legal  or  justifiable  grounds  for  inter- 
vention or  whether,  indeed,  there  exists  any  such  right  at  all.  The 
only  approach  to  unanimity  is  in  respect  to  the  right  of  self-preserva- 
tion which  is,  properly  speaking,  not  a  law  at  all  in  the  ordinary  sense 
of  that  term  as  applied  to  positive  rules  and  regulations,  but  is  a  funda- 
mental right  or  principle  which  underlies  and  takes  precedence  of  all 
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systems  of  positive  law  and  custom,  and  from  whose  operation  neither 
nations  nor  individuals  could  escape  if  they  would. 

The  present  tendency  among  publicists  is  certainly  toward  the  accept- 
ance of  the  principle  of  non-intervention  as  the  correct  and  normal 
or  every-day  rule  of  international  law  and  practice  ,•*•  but  to  admit 
intervention  as  a  legitimate  exercise  of  sovereign  power  in  extreme  or 
exceptional  cases  on  high  moral  or  political  rather  than  on  purely  legal 
grounds,  as  for  instance  in  case  of  great  crimes  against  humanity 
(Greece,  Armenia,  and  Cuba)  or  where  essential  and  permanent  national 
or  international  interests  of  far-reaching  importance  are  at  stake 
(Ottoman  Empire,  Mexico,  or  Panama). 

Like  war,"  intervention  is  not,  strictly  speaking,  a  right  in  the  ordi- 
nary legal  sense  of  that  term,  although,  like  war,  it  is  a  source  of  legal 
rights  and  duties.  Like  war  it  is  an  exercise  of  sovereign  or  high  politi- 
cal power,  a  right  inherent  in  sovereignty  itself.  "The  government 
which  intervenes  performs  a  poUtical  act.''**  "It  is  a  high  and  sum- 
mary procedure  which  may  sometimes  snatch  a  remedy  beyond  the 
reach  of  law;"*'  but  which  is  either  "above  and  beyond  the  domain  of 
law,-*'*^  and  a  justifiable  exception  to  the  ordinary,  everyday  rule  of 
non-intervention,  or  an  act  based  upon  the  mere  consciousness  of 
physical  force.    Inasmuch  as  a  sovereign  who  chooses  to  exercise  this 

**  Among  modem  authorities  on  international  law,  who  either  deny  the  right  of 
intervention  or  accept  the  principle  of  non-intervention  with  or  without  exceptions, 
the  following  may  be  cited:  Bonfils  (Fauchille)  §§295-^24:  Heffter  (Geffcken), 
5§44-46;  Woolsey,  §43;  Wilson  and  Tucker,  §41:  Walker,  Science,  pp.  112, 151;  De 
Floecker,  De  Tlntervention  (1896),  ch.  2,  §3;  F.  de  Martens,  Traits,  i,  §76,  pp.  394  if.\ 
Liszt,  §7,  pp.  60  ff.,  Despagnet,  Cours,  pp.  188  ff.\  Funok-Brentano  et  Sorel,  Precis, 
pp.  212-216;  P.  Fod4r6,  Traits,  §355;  Rivier,  Principes,  i,  pp.  390  ff.\  Nys,  Le  Droit 
Int.  (1905),  ii,  pp.  182-193,  especially  p.  191;  Merignac,  Traits  (1905),  i,  pp.  284  If. 
Calvo  is  not  among  the  champions  of  non-intervention.  Several  of  the  authorities 
above  cited  like  P.  Foddr^  and  Funck-Brentano  et  Sorel  deny  the  legal  character  or 
validity  of  the  principle  of  non-intervention  as  well  as  that  of  intervention.  The 
view  of  the  majority  seems  to  be  that  the  correct  rule  of  international  law  is  non- 
intervention, but  that  intervention  is  either  legally  or  morally  permissible  in  extreme 
and  exceptional  cases. 

^  It  differs  from  war  in  that  a  mere  threat  to  use  force  is  sufficient  to  constitute 
an  intervention.    In  case  of  resistance,  it  almost  inevitably  leads  to  war. 

**  Fimck-Brentano  et  Sorel,  Pr^ds,  pp.  212-216.  For  a  brief  exposition  of  tliis 
view,  which  is  believed  to  be  that  of  the  most  advanced  publicists  in  Europe,  see  an 
article  by  Professor  Georg  Jellinek  in  35  Am.  Law  Review,  pp.  56-62. 

*•  Letters  of  Historicus  by  Sir  W.  Harcourt,  p.  41. 

^  Lawrance,  Principles,  pp.  121. 
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supreme  assertion  of  political  power  cannot  as  a  rule  be  restrained 
except  by  the  counter  use  of  force,  it  may  become  necessary  for  another 
or  other  interested  sovereigns  to  exercise  a  similar  political  power  and 
intervene  against  such  unjust  or  injurious  act  of  intervention. 

We  trust  it  is  now  sufficiently  clear  to  all  as  to  what  our  attitude 
as  a  nation  is  or  should  be  toward  the  Calvo  and  Drago  Doctrines. 
Both  the  wider  Calvo  and  the  narrower  Drago  Doctrines  are  essentially 
sound  in  principle  and  expedient  as  policy,  although  Calvo  goes  too 
far  in  condenming  diplomatic  interposition  or  the  presentation  of 
claims  for  indemnity  in  all  cases  under  consideration,  and  he  does  not 
suflBciently  allow  for  exceptions  to  general  rules  or  principles  which 
are  otherwise  sound  and  correctly  stated  by  him.  The  range  and  char- 
acter of  these  exceptions  have  been  indicated  in  the  first  part  of  this 
article. 

While  we  do  not  deny  the  responsibility  of  governments  to  foreigners 
and  their  liability  in  certain  cases,  even  during  times  of  civil  war  and 
insurrection,  it  is  certain  that  the  major  part  of  such  demands  are 
usually  far  in  excess  of  liability  and  are  based  on  erroneous  principles. 
The  following  examples,  selected  for  the  most  part  from  Moore's  Work 
on  Arbitration,  may  serve  to  illustrate  the  exorbitant  amounts  of  most 
of  these  claims.* 

The  Civil  War  claims  of  Great  Britain  against  the  United  States, 
which  were  settled  by  a  mixed  commission  in  1873,  amoimted  (with 
interest)  to  about  $96,000,000.  Less  than  $2,000,000  was  actually 
awarded  to  the  British  claimants.  Of  the  478  British  claims,  259  were 
for  property  alleged  to  have  been  taken  by  the  military,  naval  or  civil 
authorities  of  the  United  States;  181  for  property  alleged  to  have  been 
destroyed  by  the  military  and  naval  forces  of  the  United  States;  7  for 
property  destroyed  by  the  Confederacy;  100  for  damages  for  the 
alleged  unlawful  arrest  and  imprisonment  of  British  subjects  by  the 
authorities  of  the  United  States ;  77  for  damages  for  the  alleged  unlawful 
captiu^  and  condemnation  or  detention  of  British  vessels  and  their 
cargoes  as  prize  of  war  by  the  naval  forces  and  civil  authorities  of  the 
United  States.^ 

^  In  a  recent  pamphlet,  entitled  Par  la  Justice  vers  la  Paix,  Professor  F.  de  Martens 
calls  special  attention  to  the  excessive  and  fraudulent  character  of  many  of  these 
olainis* 

^'  See  Moore  on  Arbitration,  i,  pp.  692-603. 


44  THE  AMERICAN   JOURNAL  OF  INTERNATIONAL  LAW 

The  claims  of  France  growing  out  of  the  Civil  War  were  also  settled 
by  a  mixed  commission  which  met  in  1880-84.  They  aggregated  about 
$35,000,000.  The  amount  actually  awarded  was  $625,566.35,  i.  c,  less 
than  2  per  cent  of  the  amount  demanded.  Many  of  the  claims  are 
said  to  have  been  fraudulent  and  others  were  greatly  exaggerated. 
Most  of  the  awards  were  for  injuries  inflicted  by  the  armies  of  the 
United  States,  i.  c,  presumably  for  violations  of  the  laws  of  warfare.*" 

The  claims  of  the  citizens  of  the  United  States  against  Mexico,  pre- 
sented to  the  mixed  commission  which  met  in  July,  1869,  and  continued 
in  session  until  January,  1876,  amounted  to  the  enormous  sum  of 
$470,000,000.  The  actual  amount  awarded  was  $4,000,000  or  less 
than  one  per  cent.  The  claims  of  citizens  of  Mexico  against  the  United 
States  amounted  to  $86,000,000.    They  received  $150,000.*^ 

The  mixed  commissions  which  adjudicated  the  claims  against  Vene- 
zuela at  Caracas  during  the  summer  of  1903,  awarded  2,313,711  boli- 
vars to  claimants  of  the  United  States  out  of  81,410,952  which  were 
demanded;  1,974,818  to  Spanish  claimants  who  had  demanded  5,307,- 
626;  2,975,906  to  Italian  claimants  who  had  asked  for  39,844,258; 
2,091,908  to  German  claimants  who  had  demanded  7,376,685;  9,401,267 
to  British  claimants  instead  of  14,743,572  as  demanded; and  10,898,643 
to  Belgian  claimants  who  had  only  demanded  14,921,805  bolivars." 
The  demands  of  French  claimants,  which  amounted  to  nearly  $8,000,- 
000  were  cut  down  to  $685,000." 

Besides  being  excessive  in  amount,  it  is  believed  that  many  of  these 
claims  are  bottomed  on  fraud  and  tainted  with  illegality  and  injustice. 
It  is  notorious  that  the  sums  received  by  a  government  are  often  far 
below  the  face  value  of  the  loan  and  many  of  the  claimants  for  losses 
during  civil  war  or  insurrection  are  not  above  a  well-grounded  sus- 
picion of  having  themselves  been  engaged  in  unneutral  or  insurrec- 
tionary acts. 

In  view  of  the  ill-foimded  character  of  many,  if  not  most,  of  such 
claims  and  of  the  danger  to  the  peace  and  safety  of  the  states  of  Latin 
America  resulting  from  their  forcible  collection  by  leading  European 

"Moore,  ii,  pp.  1133  ff.,  1156  ff. 
"  Moore,  ii,  pp.  1319  ^. 

"  These  figures  are  taken  from  Latan^'s  excellent  article  on  "The  Forcible  Collec- 
tion of  International  Debts''  in  the  Atlantic  Monthly  for  October,  1906,  p.  546. 
**  This  is  based  oA  a  statement  in  the  Outlook  (1906),  vol.  82,  p.  104. 
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powers,  the  United  States  would  be  fully  justified  even  in  advancing 
a  step  beyond  the  Drago  Doctrine  and  declaring  formally  to  the  world 
that  it  could  not  see  with  indifference  any  attempt  at  the  forcible 
collection  of  private  claims  of  a  pecuniary  nature  on  the  Western  Con- 
tinent.** The  Monroe  Doctrine,  at  least  in  its  present  form,  forbids 
the  further  acquisition,  colonization,  or  permanent  occupation  of  Amer- 
ican territory  by  any  European  power,  and  it  is  believed  that  such  a 
declaration  would  not  only  be  in  harmony  with  the  spirit  of  that  doc- 
trine but  that  it  would  lend  strength  to  the  principle  of  non-inter- 
vention. 

In  view,  however,  of  the  fact  that  some  of  these  claims  may  be  well- 
foimded  and  that  the  judicial  tribunals  in  certain  portions  of  Central 
America  are  notoriously  inadequate  for  the  impartial  and  effective 
administration  of  justice,  and  because  of  the  frequency  of  revolutions 
due  mainly  to  fraudulent  elections,  it  might  be  well  to  couple  this 
declaration  with  another,  insisting  that  all  such  claims  be  submitted 
to  fair  and  impartial  arbitral  tribunals  or  mixed  commissions  composed 
of  representatives  from  both  the  creditor  and  debtor  nations." 

The  United  States  has  no  desire  to  become  a  "debt  collecting  agency" 
for  European  creditors  or  to  establish  a  protectorate  over  the  states  of 
Latin  America.  For  these  reasons  our  government  should  avoid,  if 
possible,  the  responsibility  of  an  ex  parte  decision  regarding  the  validity 
of  these  claims,  although  the  assumption  of  such  a  biu^den  would  be 
preferable  to  their  forcible  collection  by  European  powers.  Our  insist- 
ence upon  arbitration  in  the  case  of  the  famous  boundary  dispute 
between  Great  Britain  and  Venezuela  in  1895,  points  the  way  toward 
what  is  at  once  the  easiest  and  most  equitable  settlement  of  such 
disputes. 

Amos  S.  Hershey. 


"The  wisdom  of  such  a  coiu-se  is  greatly  strengthened  by  the  decision  of  the 
Hague  tribunal  rendered  on  February  22,  1904,  which  granted  the  contention  of  the 
allies  that  they  were  entitled  to  preferential  treatment  in  consequence  of  their 
ooerdon  of  Venezuela.  For  a  recent  thoroughgoing  criticism  of  this  decision,  see  a 
long  article  by  M.  Mallarm^  in  the  Revue  G^ndrale  D.  I.  P.  for  1906,  pp.  423-500. 

**  Professor  F.  de  Martens  suggests  the  Hague  tribunal  as  a  suitable  court  for  the 
arbitration  of  these  claims,  but  in  view  of  its  decision  in  the  Venezuela  case,  it  would 
perhaps  be  better  to  retain  the  present  system  of  mixed  commissions. 
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War  in  the  full  sense,  according  to  international  law,  can  exist  only 
by  declaration  or  recognition  of  belligerency  by  a  state.  War  in  the 
material  sense  of  an  actual  contest  of  armed  forces  may  and  does  often 
exist  without  such  declaration  or  recognition.  However  desirous  a 
party  using  armed  force  within  a  state  and  in  opposition  to  it  may 
be  to  be  regarded  as  a  belligerent,  such  a  party  has  not  the  legal  capacity 
to  raise  itself  to  a  belligerent  status.  This  status  can  be  gained  only 
by  action  of  the  parent  state  or  of  a  foreign  state.  An  armed  contest 
may,  nevertheless,  exist  and  of  this  fact  others  must  often  take  notice. 

Between  the  struggle  of  individual  with  individual,  and  of  state 
with  state,  there  is  a  form  of  struggle  varying  according  to  the  circiun- 
stances,  but  usually  an  armed  struggle  between  organized  groups  or 
parties  within  a  state  for  public  political  ends  which  has  received  the 
name  of  insurrection. 

The  Constitution  of  the  United  States  distinctly  provides  that  Con- 
gress shall  have  power 

to  provide  for  the  calling  forth  of  the  militia  to  execute  the  laws  of  the 
Union,  suppress  insurrections,  and  repel  invasions.     (Art.  1,5  8.) 

The  government  also  recognizes  that  insurrections  may  exist  in 
foreign  states  as  in  Article  308  of  the  Regulations  for  the  Government 
of  the  Navy  of  1905 : 

The  right  of  asylum  for  political  or  other  refugees  has  no  foundation 
in  international  law.  In  countries,  however,  where  frequent  insurrections 
occur,  and  constant  instability  of  government  exists,  usage  sanctions 
the  granting  of  asylum;  but  even  in  the  waters  of  such  countries,  officers 
should  refuse  all  applications  for  asylum  except  when  required  by  the 
interests  of  humanity  in  extreme  or  exceptional  cases,  such  as  the  pursuit 
of  a  refugee  by  a  mob.  Officers  must  not  directly  or  indirectly  invite 
refugees  to  accept  asylum. 

The  United  States  and  other  governments  have  admitted  that  insur- 
rections were  actually  in  existence.  The  United  States  in  its  relations 
to  Cuba  has  frequently  been  called  upon  to  consider  the  nature  of 
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insurrectionary  conflicts.  President  Grant,  in  his  first  message  of 
December  6,  1869,  speaking  of  the  struggle  in  Cuba,  says : 

But  the  contest  has  at  no  time  assumed  the  conditions  which  amount 
to  a  war  in  the  sense  of  international  law,  or  which  show  the  existence  of 
a  de  facto  political  organization  of  the  insurgents  sufficient  to  justify  a 
recognition  of  belligerency. 

It  is  generally  held  that  an  insurrection  does  not  "amount  to  a  war 
in  the  sense  of  international  law,''  but,  as  President  Grant  maintains, 
each 

nation  is  its  own  judge  when  to  accord  the  rights  of  belligerency,  either 
to  a  people  struggling  to  free  themselves  from  a  government  they  believe 
to  be  oppressive  or  to  independent  nations  at  war  with  each  other. 

The  long  struggle  in  Cuba,  from  1868  to  1878,  seems  to  have  had, 
even  from  a  foreign  point  of  view,  many  of  the  characteristics  of  war. 
Such  formal  public  documents,  as  Presidents'  Messages,  though  ad- 
dressed to  Congress  rather  than  to  foreign  powers,  mention  "the  pend- 
ing struggle,"  "bloodshed  in  Cuba,"  "disturbed  condition  of  the  island 
of  Cuba,"  "insurrection,"  "contest,"  "deplorable  strife  in  Cuba," 
"contending  forces,"  "ruinous  conflict,"  and  other  terms  which  indi- 
cate that  the  government  did  admit  that  the  status  of  the  island  of 
Cuba  was  not  that  of  peace.  The  Message  of  President  Hayes,  of  Dec- 
ember 2, 1878,  stated  that 

the  Spanish  government  has  officially  announced  the  termination  of  the 
insurrection  in  Cuba  and  the  restoration  of  peace  throughout  that  island. 

President  Grant's  Message,  of  December  7, 1875,  often  quoted  since 
that  time,  discusses  quite  fully  the  reasons  for  not  recognizing  the 
belligerency  of  the  "body  of  people"  attempting  to  free  themselves 
from  Spain. 

While  conscious  that  the  insurrection  in  Cuba  has  shown  a  strength 
and  endurance  which  make  it  at  least  doubtful  whether  it  be  in  the 
power  of  Spain  to  subdue  it,  it  seems  unquestionable  that  no  such  civil 
organization  exists  which  may  be  recognized  as  an  independent  govern- 
ment capable  of  performing  its  international  obligations  and  entitled 
to  be  treated  as  one  of  the  powers  of  the  earth. 

In  a  former  message  to  Congress  I  had  occasion  to  consider  this  ques- 
tion, and  reached  the  conclusion  that  the  conflict  in  Cuba,  dreadful  and 
devastating  as  were  its  incidents,  did  not  rise  to  the  fearful  dignity  of 
war.    Regarding  it  now,  after  this  lapse  of  time,  I  am  unable  to  see  that 
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any  notable  success  or  any  marked  or  real  advance  on  the  part  of  the 
insurgents  has  essentially  changed  the  character  of  the  contest.  It  has 
acquired  greater  age,  but  not  greater  or  more  formidable  proportions. 

Applying  to  the  existing  condition  of  affairs  in  Cuba  the  tests  recog- 
nized by  publicists  and  writers  on  international  law,  and  which  have  been 
observed  by  nations  of  dignity,  honesty,  and  power  when  free  from  sensi- 
tive, or  selfish  and  unworthy  motives,  I  fail  to  find  in  the  insurrection  the 
existence  of  such  a  substantial  political  organization,  real,  palpable,  and 
manifest  to  the  world,  having  the  forms  and  capable  of  the  ordinary 
functions  of  government  toward  its  own  people  and  to  other  states,  with 
courts  for  the  administration  of  justice,  with  local  habitation,  possessing 
such  organization  of  force,  such  material,  such  occupation  of  territory, 
as  to  take  the  contest  out  of  the  category  of  a  mere  rebellious  insurrection 
or  occasional  skirmishes  and  place  it  on  the  terrible  footing  of  war,  to 
which  a  recognition  of  belligerency  would  aim  to  elevate  it. 

Other  Presidents  of  the  United  States  have  admitted  the  status  of 
insurrection  and  commented  upon  its  consequences.  President  Cleve- 
land, in  his  Message  of  December  2,  1895,  mentioned  certain  possible 
conditions  which  may  exist  and  certain  obligations  which  may  result 
and  yet  there  may  not  be  war,  but  only  insurrection.    He  said : 

Cuba  is  again  gravely  disturbed.  An  insurrection,  in  some  respects 
more  active  than  the  last  preceding  revolt,  which  continued  from  1868  to 
1878,  now  exists  in  a  large  part  of  the  eastern  interior  of  the  island, 
menacing  even  some  populations  on  the  coast.  Besides  deranging  the 
commercial  exchanges  of  the  island,  of  which  our  country  takes  the  pre- 
dominant share,  this  flagrant  condition  of  hostilities,  by  arousing  senti- 
mental sympathy  and  inciting  adventurous  support  among  our  people, 
has  entailed  earnest  effort  on  the  part  of  this  government  to  enforce 
obedience  to  our  neutrality  laws  and  to  prevent  the  territory  of  the 
United  States  from  being  abused  as  a  vantage  ground  from  which  to  aid 
those  in  arms  against  Spanish  sovereignty. 

President  McKinley  followed  closely  the  opinions  of  the  Messages  of 
President  Grant.  In  his  Message  of  December  6,  1897,  President 
McKinley  said : 

Of  the  untried  measures  there  remain  only:  Recognition  of  the  insur- 
gents as  belligerents;  recognition  of  the  independence  of  Cuba;  neutral 
intervention  to  end  the  war  by  imposing  a  rational  compromise  between 
the  contestants,  and  intervention  in  favor  of  one  or  the  other  party. 

The  courts  of  the  United  States  would  necessarily  recognize  such 
domestic  insurrections  as  are  mentioned  in  Art.  I,  §8,  of  the  Consti- 
tution.   The  courts  have  also  recognized  the  existence  of  insurrection 
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in  foreign  states.  In  the  case  of  The  Three  Friends  the  Supreme  Court, 
referring  to  such  clauses  of  Presidential  Messages  as  are  quoted  above, 
said: 

We  are  thus  judicially  informed  of  the  existence  of  an  actual  conflict  of 
arms  in  resistance  of  the  authority  of  a  government  with  which  the 
United  States  are  on  terms  of  peace  and  amity,  although  acknowledg- 
ment of  the  insurgents  as  belligerents  by  the  political  department  has  not 
taken  place,  and  it  cannot  be  doubted  that,  this  being  so,  the  neutrality 
act  in  question  is  applicable. 

It  is  evident  that  a  status  between  peace  and  belligerency  is  recog- 
nized by  the  various  departments  of  the  government  of  the  United 
States.  This  is  not  the  status  of  non-hostile  redress  which  has  long 
been  mentioned  in  books  on  international  law,  but  a  status  which 
while  not  war  may  have  certain  consequences  and  characteristics  of 
war. 

As  the  Supreme  Court  of  the  United  States  declared  in  the  case 
mentioned  above  : 

The  distinction  between  recognition  of  belligerency  and  recognition  of  a 
condition  of  political  revolt,  between  recognition  of  the  existence  of  war 
in  a  material  sense  and  war  in  a  legal  sense,  is  sharply  illustrated  by  the 
case  before  us.  For  here  the  political  department  has  not  recognized  the 
existence  ol  Kde  facto  belligerent  power  engaged  in  hostility  with  Spain, 
but  has  recognized  the  existence  of  insurrectionary  warfare  prevailing 
before,  at  the  time  and  since  this  forfeiture  is  alleged  to  have  been 
incurred. 

The  English  courts  have  taken  a  similar  position,  maintaining  that 
certain  facts  of  Parliament  become  effective  since 

their  lordships  find  these  propositions  established  beyond  all  doubt — 
there  was  an  insurrection  in  the  island  of  Cuba;  there  were  insurgents  who 
had  formed  themselves  into  a  body  of  people  acting  together,  under- 
taking and  conducting  hostilities;  these  insurgents,  beyond  all  doubt, 
form^  part  of  the  province  or  people  of  Cuba.  (Salvador,  L.  R.  3,  P. 
C.  218.) 

The  distinction  between  insurgency  and  belligerency,  or  as  was  well 
daid  in  the  opinion  of  Chief  Justice  Fuller  in  the  case  of  The  Three 
Friends,  between  "war  in  a  material  sense"  and  "war  in  a  legal  sense," 
has  received  far  more  recognition  in  international  practice  than  in  inter- 
national law.  It  would  seem  that  this  status  of  insurgency  recognized 
by  the  courts  and  by  the  other  departments  of  government  should  not 
be  ignored  by  students  of  international  law. 
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The  existence  of  an  insurrection,  such  as  referred  to  in  the  Consti- 
tution of  the  United  States,  may  be  a  matter  largely  of  domestic 
concern,  but  particularly  since  the  middle  of  the  nineteenth  century 
and  with  the  development  of  maritime  relations,  there  has  developed 
a  body  of  international  practice  in  regard  to  insurrections  in  foreign 
states. 

Domestic  law  applies  only  to  a  limited  extent  on  the  high  sea.  It 
is  necessary  that  some  law  should  be  recognized,  as  the  high  sea  is  open 
to  all.  In  order  that  conflicts  may  be  avoided  a  body  of  generally 
accepted  practices  and  principles,  called  maritime  international  law, 
has  developed.  With  the  change  in  conditions  this  law  has  changed 
and  is  still  changing.  The  extension  in  recent  years  of  struggles  of 
parties  subject  to  a  state  beyond  the  jurisdiction  of  the  state  or  the 
contact  of  the  party  in  opposition  to  the  parent  state  with  citizens  of 
foreign  states  has  given  rise  to  certain  practices  which  have  become 
generally  recognized  as  proper  and  expedient.  It  is  certain  that  the 
early  maritime  international  law  of  war  was  concerned  with  parties 
having  belligerent  status  and  these  laws  were  the  same  for  all  those 
engaged  whether  state  with  state  or  state  with  other  belligerents. 

When  a  domestic  struggle  which  has  not  yet  attained  the  status  of 
belligerency  extends  to  the  sea,  foreign  states  are  naturally  affected 
and  should  have  some  rules  to  govern  their  conduct  and  to  determine 
their  treatment  of  the  party  to  the  struggle  which  is  not  yet  recognized 
as  a  state  or  as  a  belligerent.  In  the  exceptional  case  in  Brazil  in 
1893-94,  when  the  party  in  opposition  to  the  parent  state  relied  entirely 
on  a  naval  force,  foreign  states  were  widely  affected. 

President  Cleveland  in  1895  issued  a  proclamation  upon  the  sub- 
ject of  the  insurrection  in  Cuba  as  follows : 

Whereas,  The  island  of  Cuba  is  now  the  seat  of  serious  civil  disturb- 
ances, accompanied  by  armed  resistance  to  the  authority  of  the  estab- 
lished government  of  Spain,  a  power  with  which  the  United  States  are 
and  desire  to  remain  on  terms  of  peace  and  amity;  and 

Whereas,  The  laws  of  the  United  States  prohibit  their  citizens,  as 
well  as  all  others  being  within  and  subject  to  their  jurisdiction,  from 
taking  part  in  such  disturbances  adversely  to  such  established  govern- 
ment, by  accepting  or  exercising  commissions  for  warlike  service  against 
it,  by  enlistment  or  procuring  others  to  enlist  for  such  service,  by  fitting 
out  or  arming  or  procuring  to  be  fitted  out  and  armed  ships  of  war  for 
such  service,  by  augmenting  the  force  of  any  ship  of  war  engaged  in  such 
service  and  arriving  in  a  port  of  the  United  States,  and  by  setting  on 
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foot  or  providing  or  preparing  the  means  for  military  enterprises  to  be 
carried  on  from  the  United  States  against  the  territory  of  such  govern- 
ment: 

Now,  therefore,  in  recognition  of  the  laws  aforesaid  and  in  discharge  of 
the  obhgations  of  the  United  States  toward  a  friendly  power,  and  as  a 
measure  of  precaution,  and  to  the  end  that  the  citizens  of  the  United 
States  and  all  others  within  their  jurisdiction  may  be  deterred  from 
subjecting  themselves  to  legal  forfeitures  and  penalties,  I,  Grover 
Cleveland,  President  of  the  United  States  of  America,  do  hereby  admon- 
ish all  such  citizens  and  other  persons  to  abstain  from  every  violation  of 
the  laws  hereinbefore  referred  to,  and  do  hereby  warn  them  that  all 
violations  of  such  laws  will  be  rigorously  prosecuted;  and  I  do  hereby 
enjoin  upon  all  officers  of  the  United  States  charged  with  execution  of 
said  laws  the  utmost  diligence  in  preventing  violations  thereof  and  in 
bringing  to  trial  and  punishment  any  offenders  against  the  same. 

Such  admission  of  insurgency  implies  generally  (1)  that  there  is 
within  the  disturbed  state  a  hostile,  armed  uprising  temporarily  beyond 
the  control  of  its  civil  authority ;  (2)  that  this  party  is  pursuing  public 
ends  by  force,  i.  e,,  endeavoring  to  change  the  form  of  government 
to  reform  the  administration,  or  to  attain  some  similar  object;  (3) 
that  the  conditions  within  the  state  are  so  disturbed  as  to  materially 
afifect  outside  states,  and  (4)  that  in  the  absence  of  control  by  the 
parent  state  outside  states  must  have  some  relations  with  the  insur- 
gents. 

Mr.  Chief  Justice  Fuller,  in  the  case  of  Underbill  v.  Hernandez, 
November  29,  1897,  says: 

Revolutions  or  insurrections  may  inconvenience  other  nations,  but  by 
accommodation  to  the  facts  the  application  of  settled  rules  is  readily 
reached.  And  where  the  fact  of  the  existence  of  war  is  in  issue  in  the 
instance  of  complaint  of  acts  committed  within  foreign  territory,  it  is  not 
an  absolute  prerequisite  that  that  fact  should  be  made  out  by  any 
acknowledgment  of  belligerency,  as  other  official  recognition  of  its  exist- 
ence may  he  sufficient  proof  thereof.     (168  U.  S.  250.) 

English,  American  and  other  courts  have  recognized  that  the  exist- 
ence of  an  insurrection  changes  the  status  of  certain  persons  and  may 
bring  new  rights  and  duties.  The  United  States  courts  have  decided 
that  the  admission  of  the  existence  of  insurgency  brings  into  operation 
the  neutrality  laws,  and  the  English  courts  have  made  similar  decisions 
in  regard  to  the  foreign  enlistment  act. 

In  1895  when  Madagascar  uprose  against  French  authority.  Great 
Britain  considered  issuing  a  declaration  of  neutrality.    The  French 
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ambassador  protested  that  such  a  course  would  be  unusual.  Great 
Britain  refrained  from  issuing  the  declaration,  apparently  considering 
the  revolted  protectorate  in  the  same  category  with  a  revolting  colony, 
or  other  dependency.  The  French,  however,  observed  the  laws  of 
war  in  their  treatment  of  the  insurgents.  The  English  law  and  prac- 
tice maintains  that  insurrection  in  a  dependent  community  "is  waging 
war  upon  the  queen,"  and  that  this  is  an  act  which  may  involve  annex- 
ation of  the  revolting  territory.  England  has,  however,  treated  these 
uprisings,  as  in  the  case  of  Manipur,  1891,  as  crimes  to  which  the  penal 
law  extended,  justifying  thus  the  execution  of  the  leaders  of  the  revolt 
as  criminals.  In  the  case  of  the  Abyssinian  revolt  of  1895,  Italy 
announced,  on  the  twenty-fifth  of  July,  that  no  foreign  state  had  rela- 
tions to  or  right  to  interfere  with  the  insurgents.  Great  Britain  seems 
to  have  taken  a  like  position,  at  first,  with  reference  to  the  South 
African  republic,  indicating  that  she  would  not  view  with  favor  any 
foreign  propositions  touching  her  attitude  toward  that  repubUc;  indeed, 
that  there  was  no  war  in  South  Africa.  It  is  evident  from  such  cases 
that  the  parent  state  may  prefer  to  admit  the  existence  of  an  insurrec- 
tion while  not  acknowledging  the  existence  of  beUigerency.  Policy 
may  also  influence  a  foreign  state  to  prefer  to  admit  the  existence  of 
an  insurrection  rather  than  to  recognize  belligerency.  President 
McKinley,  in  his  message  of  December  6,  1897,  thus  summarizes  the 
matter  as  regards  Cuba: 

Turning  to  the  practical  aspects  of  a  recognition  of  belligerency  and 
reviewing  its  inconveniences  and  positive  dangers,  still  further  pertinent 
considerations  appear.  In  the  code  of  nations  there  is  no  such  thing  as 
a  naked  recognition  of  belligerency  unaccompanied  by  the  assumption 
of  international  neutrality.  Such  recognition  without  more  will  not 
confer  upon  either  party  to  a  domestic  conflict  a  status  not  therefore 
actually  possessed  or  affect  the  relation  of  either  party  to  other  states. 
The  act  of  recognition  usually  takes  the  form  of  a  solemn  proclamation 
of  neutrality  which  recites  the  de  facto  condition  of  belligerency  as  its 
motive.  It  announces  a  domestic  law  of  neutrality  in  the  declaring 
state.  It  assumes  the  international  obligations  of  a  neutral  in  the 
presence  of  a  public  state  of  war.  It  warns  all  the  citizens  and  others 
within  the  jurisdiction  of  the  proclaimant  that  they  violate  those  rigor- 
ous obligations  at  their  own  peril  and  cannot  expect  to  be  shielded  from 
the  consequences.  The  rights  of  visit  and  search  on  the  seas  and  seizure 
of  vessels  and  cargoes  and  contraband  of  war  and  good  prize  under 
admiralty  law  must  under  international  law  be  admitted  as  a  legitimate 
consequence  of  a  proclamation  of  belligerency.     While  according  to  the 
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equal  belligerent  rights  defined  by  public  law  to  each  party  in  our  ports 
disfavors  would  be  imposed  on  both,  which  while  nominally  equal 
would  weigh  heavily  in  behalf  of  Spain  herself.  Possessing  a  navy  and 
controlling  the  ports  of  Cuba  her  maritime  rights  could  be  asserted  not 
only  for  the  military  investment  of  the  island  but  up  to  the  margin  of 
our  own  territorial  waters,  and  a  condition  of  things  would  exist  for 
which  the  Cubans  within  their  own  domain  could  not  hope  to  create  a 
parallel;  while  its  creation  through  aid  or  sympathy  from  within  our 
domain  would  be  even  more  impossible  than  now,  with  the  additional 
obligations  of  international  neutrality  we  would  perforce  assume. 

Or,  as  summarized  by  Professor  John  Bassett  Moore,  at  that  time  : 

Moreover,  the  Cuban  insurgents  can  at  the  present  time  purchase 
arms  and  munitions  of  war;  they  and  their  friends  and  sympathizers 
can  go  and  come,  unarmed  and  unorganized,  to  take  part  in  the  conflict; 
they  can  sell  their  securities  to  any  one  who  will  buy  them.  More  than 
this  they  could  not  do,  if  their  belligerency  were  recognized,  unless  they 
had  ships  on  the  ocean.  They  could  neither  employ  persons  in  the 
United  States  to  serve  in  their  forces,  nor  fit  out  and  arm  vessels  in  our 
ports,  nor  set  on  foot  hostile  expeditions  from  our  territory.  On  the 
other  hand,  Spain  would  be  immediately  invested  by  international  law, 
as  well  as  by  the  treaty  of  1795,  with  the  international  rights  of  belliger- 
ency, which  she  has  so  far  not  claimed,  including  the  right  of  visitation 
and  search  on  the  high  seas,  and  the  capture  and  condemnation  of  our 
vessels  for  violations  of  neutrality.  It  would  enable  Spain  practically 
to  put  an  end  to  the  transportation  of  munitions  of  war  for  the  insur- 
gents. It  would  place  under  Spanish  supervision  all  that  vast  commerce 
which  passes  through  the  waters  adjacent  to  Cuba.     (21  Forum,  297.) 

In  other  words,  a  foreign  state  which  recognizes  the  belligerency 
of  a  party  to  a  domestic  conflict  thereby  changes  the  status  of  the 
parties  concerned,  giving  to  the  parties  in  the  conflict  a  war  status  with 
its  obligations  and  duties  and  assuming  for  itself  the  rights  and  obli- 
gations of  neutrality.  Prior  to  such  recognition,  if  the  parent  state 
does  not  recognize  the  existence  of  war,  the  foreign  state  is  largely 
judge  of  its  relations  to  and  conduct  toward  the  parties  to  the  domestic 
conflict.  There  may  be  political,  commercial,  geographical,  or  other 
conditions  which  make  it  inexpedient  for  a  foreign  state  to  recognize 
an  insurgent  party  as  a  belligerent. 

It  is  evident  that  there  may  be  many  reasons  why  a  foreign  state 
would  be  disinclined  to  recognize  insurgents  as  belligerents  while  at  the 
same  time  the  foreign  states  might  be  obliged  to  take  cognizance  of  the 
existence  of  the  insurrection.  It  is  the  fact  that  this  status  of  insur- 
rection brings  new  obligations  to  states  and  in  some  cases  advantages. 
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There  may  also  be  reasons  which  make  the  parent  state  reluctant 
to  recognize  its  insurgent  subjects  as  belligerents,  thus  giving  them  full 
war  status  at  home  and  abroad.  Sometimes  the  parent  state  has 
endeavored  before  any  recognition  of  belligerency  to  prescribe  the 
attitude  of  foreign  states  toward  its  rebellious  subjects.  This  has  been 
a  common  procedure  on  the  part  of  the  states  where  revolutions  have 
been  frequent.  Many  questions  were  raised  in  1885  during  the  insur- 
rection in  the  United  States  of  Colombia.  The  President  of  Colombia 
decreed : 

That  as  the  vessels  of  the  opposing  party  in  the  port  of  Cartagena 
were  flying  the  Colombian  flag,  it  was  in  violation  of  right  and  placed 
that  party  beyond  the  pale  of  international  law. 

The  United  States  refused  to  recognize  the  validity  of  the  decree 
as  affecting  the  relations  of  its  ofl^cers  to  the  insurgent  party  and 
Great  Britain  took  a  similar  stand.    Hall  has  well  said : 

It  is  impossible  to  pretend  that  acts  which  are  done  for  the  purpose 
of  setting  up  a  legal  state  of  things  and  which  may  in  fact  have  already 
succeeded  in  setting  it  up,  are  piratical  for  want  of  external  recognition 
of  their  validity,  when  the  grant  of  that  recognition  is  properly  depend- 
ent in  the  main  upon  the  existence  of  such  a  condition  of  affairs  as  can 
only  be  produced  by  the  very  acts  in  question. 

Yet  acts  of  the  insurgents  are  liable  to  such  penalties  as  the  parent 
state  may  inflict.  Foreign  states  do  not  generally  take  extreme  meas- 
ures against  insurgents.  They  do  not  permit  visit  and  search  on  the 
high  seas,  as  the  obligation  to  submit  to  this  interference  with  the  free- 
dom of  commerce  rests  upon  a  neutral  only  when  there  is  war,  and  until 
there  is  war  there  can  be  no  neutral  in  the  sense  of  international  law. 
The  right  of  visit  and  search  is  of  course  denied  to  the  parent  state 
on  the  same  grounds  as  to  the  insurgent. 

As  regards  relations  of  insurgents  and  parent  state  it  may  be  said 
that  they  must  so  far  as  possible  observe  the  rules  of  civilized  warfare. 
This  is  expedient  in  order  that  the  parent  state  may  maintain  the 
respect  of  sister  states  and  in  order  that  the  insurgents  may,  if  suc- 
cessful, be  more  readily  admitted  into  the  family  of  nations. 

It  is  fully  established  that  decrees  of  the  parent  state  putting  those 
in  insurrection  against  it  beyond  the  pale  of  law,  or  condenming  them 
to  unusual  treatment,  are  not  binding  upon  foreign  states.  Such  a 
decree  may  be  regarded  as  an  admission  by  the  parent  state  of  the 
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existence  of  an  insurrection  within  its  borders.  The  legitimate  govern- 
ment cannot  in  any  way  throw  the  burden  of  executing  its  decrees  upon 
a  foreign  state.  Even  its  decrees  of  closure  in  time  of  insurrection 
must  be  supported  by  suflBcient  force  to  render  them  effective. 

The  United  States  was  early  in  the  Civil  War  forced  to  give  up  the 
claims  that  the  confederate  cruisers  were  piratical  and  that  other 
forces  were  bands  of  outlaws. 

Attempts  were  also  made  in  1885  to  induce  the  United  States  to 
prevent  the  sale  of  arms  to  the  Colombian  insurgents,  but  Mr.  Bayard 
said  in  a  letter  of  March  25,  1885: 

That  the  existence  of  a  rebellion  in  Colombia  does  not  authorize  the 
public  oflBcials  of  the  United  States  to  obstruct  ordinary  commerce  in 
arms  between  citizens  of  this  country  and  the  rebellious  or  other  parts 
of  the  territory  of  the  Republic  of  Colombia. 

Attempts  have  also  been  made  by  the  parent  state  to  obtain  advan- 
tages of  a  blockade  without  the  obligations  of  war  through  a  proclama- 
tion declaring  ports  held  by  insurgents  closed.  Foreign  states  have, 
however,  usually  taken  the  position  that  such  decrees  are  of  no  effect 
and  the  ports  in  the  hands  of  the  insurgents  are  closed  only  to  the 
extent  to  which  an  effective  force  may  physically  prevent  entrance. 

The  parent  state  cannot  prescribe  the  attitude  which  a  foreign  state 
shall  assume  toward  insurgents.  It  is,  however,  within  the  competence 
of  the  foreign  state  to  determine  its  own  attitude  toward  insurgents 
so  far  as  this  may  accord  with  the  laws  of  humanity  and  its  obligations 
to  a  friendly  state.  The  foreign  state  has  full  right  to  deny  to  the 
insurgents  the  right  to  exercise  any  belligerent  rights  toward  its  sub- 
jects. A  foreign  state,  for  example,  would  not  be  under  any  obligation  to 
allow  the  exercise  of  the  right  of  visit  or  search  of  its  vessels  and  if  its 
vessels  were  seized  by  insurgents,  the  war  vessels  of  the  foreign  state 
might  rescue  them  on  the  high  seas.  Admiral  Benham,  at  the  time 
of  the  Brazilian  revolt  of  1893-94  took  a  position  which  has  been  gen- 
erally approved.  He  maintained  that  American  merchant  vessels 
in  the  harbor  of  Rio  Janeiro  were  liable  to  risk  if  they  came  within  the 
field  of  actual  hostile  operations  during  the  continuance  of  an  engage- 
ment, but  that  interference  by  insurgents  with  legitimate  movements 
of  American  merchant  vessels  at  other  times  would  not  be  permitted. 

A  foreign  state  would  not  permit  the  parent  state  to  prescribe  the 
attitude  which  the  foreign  government  should  assume  toward  its  insur- 
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gent  subjects.  A  foreign  state  would  not  permit  the  insurgents  to  pre- 
scribe what  attitude  the  foreign  government  should  assume  toward 
other  parties  involved  in  the  insurrection.  Probably  the  most  fre- 
quent action  of  this  kind  on  the  part  of  the  insurgents,  is  seen  in  the 
attempt  of  the  insurgents  to  proclaim  blockades.  It  is  clear,  however, 
that  blockade  is  a  war  measure  and  involves  the  existence  of  courts 
to  pass  upon  its  violations  and  to  decree  penalties.  In  absence  of  such 
responsible  courts  a  foreign  state  would  not  be  under  obligation  to 
respect  such  insurgent  proclamation.  No  more  would  a  foreign  state 
permit  insurgents  to  visit  and  search  its  merchant  vessels  on  the  high 
seas  or  to  make  captures.    As  Secretary  Hay  said: 

It  seems  important  to  discriminate  between  the  claim  of  a  belligerent 
to  exercise  quasi-sovereign  rights  in  accordance  with  the  tenets  of  inter- 
national law  and  the  conduct  of  hostilities  by  an  insurgent  against  the 
titular  government. 

The  formal  right  of  the  sovereign  extends  to  acts  on  the  high  seas, 
while  an  insurgent's  right  to  cripple  his  enemy  by  any  usual  hostile 
means  is  essentially  domestic  within  the  territory  of  the  titular  sovereign 
whose  authority  is  contested.  To  deny  to  an  insurgent  the  right  to 
prevent  the  enemy  from  receiving  material  aid  cannot  well  be  justified 
without  denying  the  right  of  revolution.  If  foreign  vessels  carrying 
aid  to  the  enemies  of  the  insurgents  are  interfered  with  within  the 
territorial  limits,  that  is  apparently  a  purely  military  act  incident  to  the 
conduct  of  hostilities,  and,  like  any  other  insurgent  interference  with 
foreign  property  within  the  theater  of  insurrection,  is  eflFected  at  the 
insurgent's  risk. 

He  also  maintained  that 

within  the  territorial  limits  of  the  country,  the  right  to  prevent  the 
access  of  supplies  to  their  enemy  is  practically  the  same  on  water 
as  on  land — a  defensive  act  in  the  line  of  hostility  to  the  enemy.  But 
in  no  case  would  the  insurgents  be  justified  in  treating  as  an  enemy  a 
neutral  vessel  navigating  the  internal  waters — their  only  right  being, 
as  hostiles,  to  prevent  the  access  of  supplies  to  their  domestic  enemy. 
The  exercise  of  this  power  is  restricted  to  the  precise  end  to  be  accom- 
plished. No  right  of  confiscation  or  destruction  of  foreign  property  in 
such  circumstances  could  well  be  recognized,  and  any  act  of  injury  so 
committed  against  foreigners  would  necessarily  be  at  the  risk  of  the 
insurgents.     (Letter  to  Secretary  of  Navy,  November  15,  1902.) 

The  Institute  of  International  Law,  at  its  twentieth  session  in  Sept- 
ember, 1901,  referring  to  the  relation  of  a  foreign  power  to  an  insur- 
gent blockade  adopted  the  following  resolution : 
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Tant  qu'elle  n'aura  pas  reconnu  elle-mdme  la  bellig^rance  elle  n'est 
pas  tenue  de  respecter  les  blocus  6tablis  par  les  insurg^s  sur  les  portions 
du  littoral  occupies  par  le  gouvemement  r^gulier. 

It  is  unfortunate  that  the  word  blockade  has  ever  been  used  by  insur- 
gents, as  by  the  provisions  of  the  Declaration  of  Paris,  1856,  the  word 
was  definitely  aimed  to  describe  a  war  measure.  A  statement  of  the 
fact  as  supported  by  recent  practice  and  opinion  is  that 

insurgents  not  yet  recognized  as  possessing  the  attributes  of  full  bel- 
ligerency can  not  establish  a  blockade,  according  to  the  definition  of 
international  law. 

There  is  no  responsible  body  behind  the  insm^gents. 

An  insurgent  power  is  not  a  sovereign  maintaining  equal  relations 
with  other  sovereigns,  so  that  an  insurgent  proclamation  of  blockade 
does  not  rest  on  the  same  footing  as  one  issued  by  a  recognized  sovereign 
power.  The  seizure  of  a  vessel  attempting  to  run  an  insurgent  blockade 
is  not  generally  followed  by  admiralty  proceedings  for  condemnation 
as  good  prize,  and  if  such  proceedings  were  nominally  resorted  to  a 
decree  of  the  condemning  court  would  lack  the  title  to  that  international 
respect  which  is  due  from  sovereign  states  to  the  judicial  acts  of  a  sover- 
eign. The  judicial  power  being  a  coordinate  branch  of  government,  recog- 
nition of  the  government  itself  is  a  condition  precedent  to  the  recognition 
of  the  competency  of  its  courts  and  the  acceptance  of  their  judgments 
as  internationally  valid. 

Nor  is  foreign  state  bound  to  recognize  an  act  of  an  insurgent  as  proper 
because  some  other  foreign  state  has  recognized  the  insurgents  as  bel- 
ligerents. 

In  the  letter  mentioned  above.  Secretary  Hay  also  said : 

To  found  a  general  right  of  insurgent  blockade  upon  the  recognition 
of  belligerency  of  an  insurgent  by  one  or  a  few  foreign  powers  would 
introduce  an  element  of  uncertainty.  The  scale  on  which  hostilities  are 
conducted  by  the  insurgents  must  be  considered.  In  point  of  fact,  the 
insurgents  may  be  in  a  physical  position  to  make  war  against  the  titular 
authority  as  effectively  as  one  sovereign  could  against  another.  Belliger- 
ency is  a  more  or  less  notorious  fact  of  which  another  government, 
whose  commercial  interests  are  affected  by  its  existence,  may  take 
cognizance  by  proclaiming  neutrality  toward  the  contending  parties, 
but  such  action  does  not  of  itself  alter  the  relations  of  other  governments 
which  have  not  taken  cognizance  of  the  existence  of  hostilities.  Recog- 
nition of  insurgent  belligerency  could  merely  imply  the  acquiescence  by 
the  recognizing  government  in  the  insurgent  seizure  of  shipping  flying 
the  flag  of  the  recognizing  state.  It  could  certainly  not  create  a  right  on  the 
part  of  the  insurgents  to  seize  the  shipping  of  a  state  which  has  not 
recognized  their  belligerency. 
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This  also  accords  with  Euroj)ean  opinion  and  with  the  resolutions 
of  the  Institute  of  International  Law  in  1901. 

What  has  been  said  of  blockade  applies  in  principle  to  other  insur- 
gent action  involvbg  warlike  operations.  The  insurgent  cannot  be 
permitted  to  attack  neutral  commerce,  or  exercise  belligerent  rights 
over  neutrals.  In  the  Chilean  revolution  of  1891,  the  diplomatic 
representatives  of  the  United  States,  Germany,  France  and  Great 
Britain,  after  consultation,  declared  the  insurgent  blockade  illegal, 
the  British  admiral  by  implication  left  open  the  question  as  to  whether 
there  might  not  be  contraband  of  war  during  an  insurrection.  Such 
a  position  could  not  be  sustained  as  the  insurgents  are  not  responsible 
and  cannot  condemn  goods  as  contraband  with  any  more  propriety 
than  they  can  establish  a  blockade.  They  lack  the  proper  prize  tri- 
bimal. 

Balmaceda,  in  1891,  declared  various  ports  of  Chili  closed.  Some 
of  the  European  states,  as  well  as  the  United  States,  declined  to  respect 
the  decree.  If  ports  in  the  possession  of  the  insurgents  could  be  closed 
by  decree,  there  would  be  a  close  analogy  to  the  old  idea  of  a  paper 
blockade.  The  principle  has  come  to  be  generally  recognized  that  in 
time  of  insurrection  closure  to  be  respected  must  be  by  effective  force. 

A  general  agreement  on  the  part  of  various  states  was  shown  in 
their  attitude  toward  the  Haitien  insurgents  in  1902.  This  is  evident 
in  the  letter  of  the  commander  of  the  U.  S.  Machias,  to  the  insur- 
gent commander  on  August  10, 1902.    The  letter  was  as  follows: 

Sir:  I  wish  to  give  you  notice  that  I  am  charged  with  the  protection 
of  British,  French,  German,  Italian,  Spanish,  Russian  and  Cuban  inter- 
ests, as  well  as  those  of  the  United  States.  You  are  informed,  also,  that 
I  am  directed  to  prevent  the  bombardment  of  this  city  without  due 
notice;  also  to  prevent  any  interference  with  commerce  by  the  interrup- 
tion of  telegraph  cables  or  the  stoppage  of  steamers  engaged  in  innocent 
trade  with  a  friendly  power.  All  interference  excepting  with  Haitien 
interests  I  shall  endeavor  to  prevent. 

That  insurgents  have  not  belligerent  status  is  sufficient  reason  for 
refusing  to  their  vessels  the  rights  of  belligerents  in  foreign  ports. 

Section  4295  of  the  United  States  Revised  Statutes  made  it  lawful 
for  a  private  vessel  to  resist  the  aggression  of  an  insurgent  not  yet 
recognized  as  a  belligerent.    This  statute  provides: 

The  commander  and  crew  of  any  merchant  vessel  of  the  United 
States,  owned  wholly  or  in  part  by  the  citizens  thereof,  may  oppose  and 
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defend  against  any  aggression ,  search,  restraint,  depredation  or  seizure 
which  shall  be  attempted  Upon  such  vessel,  or  upon  any  other  vessel  so 
owned,  by  the  commander  or  crew  of  any  armed  vessel  whatsoever,  not 
being  a  public  armed  vessel  of  some  nation  in  amity  with  the  United 
States,  and  may  subdue  and  capture  the  same;  and  may  also  retake  any 
vessel  so  owned  which  may  have  been  captured  by  the  commander  or 
crew  of  any  such  armed  vessel,  and  send  the  same  into  any  port  of  the 
United  States. 

While  insurgents  are  thus  restricted  in  their  actions  as  regards 
foreigners,  yet  foreigners  may  not  with  impunity  come  within  the 
field  of  actual  hostile  operations.  Admiral  Benham  in  the  Brazilian 
revolution  of  1893-94,  admitted  that  any  movement  on  the  part  of 
American  merchant  vessels  during  the  continuance  of  actual  hostile 
operations  was  at  their  own  risk.  The  principle  is  generally  accepted 
that  no  obligation  to  pay  an  indemnity  exists  when  the  party  injured 
in  an  insurrection  brings  the  injury  upon  himself. 

It  is  also  evident  that  the  existence  of  an  insurrection  may  cause 
inconvenience  to  a  foreign  state  and,  in  some  instances,  notably  in  the 
case  of  the  United  States,  it  is  admitted  that  it  may  bring  into  opera- 
tion the  domestic  laws  in  regard  to  neutrality. 

The  neutrality  laws  of  the  United  States  forbid  citizens  to  accept 
within  its  jurisdiction  a  commission  or  enlist  others  to  serve  a  foreign 
prince,  state,  colony,  district,  or  people  at  war  with  a  similar  body 
with  which  the  United  States  is  at  peace.  The  courts  have  held  that 
this  applies  to  cases  of  insurrection  as  being  war  in  a  "material  sense." 

Similarly  citizens  may  not  fit  out  vessels.  The  government  may 
expel  foreign  vessels  from  port  if  they  act  in  violation  of  the  neutrality 
laws. 

Insurgency,  then,  may  be  regarded  as  a  fact  which  is  generally 
accepted  in  the  international  practice.  The  admission  of  this  fact  is 
by  such  domestic  means  as  may  seem  expedient.  This  admission  is 
made  with  the  object  of  bringing  to  the  knowledge  of  citizens,  subjects, 
and  ofiicers  of  the  state  such  facts  and  conditions  as  may  enable  them 
to  act  properly.  In  the  parent  state  the  method  of  conducting  the 
hostilities  may  be  a  sufficient  act  of  admission,  and  in  a  foreign  state 
the  enforcement  of  a  neutrality  law.  The  admission  of  insurgency 
by  a  foreign  state  is  a  domestic  act  which  can  give  no  offense  to  the 
parent  state  as  might  be  the  case  in  the  recognition  of  belligerency. 
Insurgency  is  not  a  crime  from  the  point  of  view  of  international 
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law.  A  status  of  insurgency  may  entitle  the  insurgents  to  freedom  of 
action  in  lines  of  hostile  conflict  which  would  not  otherwise  be  accorded, 
as  was  seen  in  Brazil,  in  1893-94,  and  in  Chili  in  1891.  It  is  a  status  of 
potential  belligerency  which  a  state,  for  the  purpose  of  domestic  order, 
is  obliged  to  recognize.  The  admission  of  insurgency  does  not  place  the 
foreign  state  imder  new  international  obligations  as  would  the  recogni- 
tion of  belligerency,  though  it  may  make  the  execution  of  its  domes- 
tic laws  more  burdensome.  It  admits  the  fact  of  hostilities  without 
any  intimation  as  to  their  extent,  issue,  righteousness,  etc.  The 
admission  of  the  existence  of  this  status  of  insurgency  makes  unneces- 
sary much  of  the  earlier  diplomatic  circumlocution  prevailing  between 
the  state  divided  by  domestic  strife  and  foreign  states  and  makes  it 
possible  for  states  to  conduct  negotiations  with  much  less  liability  to 
misunderstandings.  This  is  particularly  evident  in  the  diplomatic 
correspondence  of  late  years.  The  tendency  to  depart  from  or  to 
give  special  interpretations  to  the  principles  ordinarily  governing  the 
recognition  of  belligerency  is  much  less,  because  when  a  status  of 
insurgency  is  admitted  many  of  the  domestic  reasons  for  such  recogni- 
tion may  disappear  and  the  formal  recognition  need  only  take  place 
when  the  international  relations  warrant  such  action.  The  admission  of 
insurgency  is  the  admission  of  an  easily  discovered  material  fact.  The 
recognition  of  belligerency  involves  not  only  a  recognition  of  a  fact, 
but  also  questions  of  policy  touching  many  other  considerations  than 
those  consequent  upon  the  simple  existence  of  hostilities. 

George  Grafton  Wilson. 


THE  DOCTRINE  OF  CONTINUOUS  VOYAGES » 

The  doctrine  of  continuous  voyages  was  developed  by  the  English 
courts  to  defeat  the  devices  by  which  American  merchantmen  endeav- 
ored to  avoid  the  rule  denying  to  neutrals  in  time  of  war  the  right  to 
engage  in  a  commerce  from  which  they  were  excluded  in  time  of  peace. 
Under  the  system  of  colonial  monopoly  which  then  prevailed  the  trade 
with  colonial  possessions  was  confined  to  the  ships  of  the  home  country. 
Colonists  were  regarded  as  the  property  of  the  mother  country  and  as 
existing  exclusively  for  her  use  and  benefit.  They  were  expected  to 
supply  markets  for  her  manufactiu'ed  goods  and  products  for  her 
markets.  With  respect  to  other  countries  colonies  in  a  commercial 
sense  had  no  existence.  In  theory,  it  has  been  said,  the  English  colo- 
nies were  no  more  to  France  than  as  if  they  were  settlements  in  the 
mountains  of  the  moon.  For  commercial  purposes  they  were  not  on 
the  same  planet.  Had  they  been  annihilated  it  would  have  left  no 
chasm  in  the  commercial  map  of  Germany.  Had  they  been  submerged 
the  fact  would  have  found  its  way  into  the  chronicles  of  other  coun- 
tries as  an  interesting  event  but  nothing  more. 

During  the  Seven  Years'  War  the  maritime  supremacy  of  Great  Bri- 
tain enabled  her  to  sweep  French  commerce  from  the  seas  and  thus 
destroy  her  carrying  trade  with  her  colonies.  Unable  to  maintain 
the  monopoly  of  this  trade,  France  attempted  to  retain  a  part  of  its 
benefits  by  transferring  it  to  the  care  of  the  neutral  Dutch.  At  first 
the  Dutch  merchants  were  granted  licenses,  or  passes  which  author- 
ized them  to  trade  with  the  French  colonies.  But  Great  Britain, 
refusing  to  be  thus  deprived  of  the  advantage  she  had  gained,  captured 
and  condemned  the  ships  upon  the  theory  that  they  had  forfeited 
their  neutral  character  and  had  been  in  effect  incorporated  into  the 
French  marine.'    The  force  of  this  contention  was  such  that  the  French 

^  The  Immanud,  2  C.  Rob.  186  (1799),  Scott's  Cases,  845,  Sir  Wm.  Scott;  4  C.  Rob. 
App.  viii,  n.  1;  Anderson,  History  of  Commerce,  vol.  i,  p.  334. 

'  Brjrmer  v.  Atkins,  1 H.  Black.  165, 191 ,  Lord  Loughborough.  In  Berens  v.  Rucker 
1  W.  Black.  314,  Lord  Mansfield  said:  ''The  rule  is  that  if  a  neutral  ship  trades  to  a 
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government  ceased  to  issue  the  licenses  and  thereafter  threw  the  trade 
open  to  the  Dutch  without  restrictions.  The  British,  however,  con- 
tinued to  make  prizes  of  the  vessels  and  to  condemn  them  on  the  ground 
that  the  trade  was  virtually  French. 

In  the  closing  years  of  the  eighteenth  century  the  British  prize  courts 
announced  the  general  rule  that  a  trade  not  open  to  neutrals  in  time 
of  peace  cannot  be  pursued  by  them  in  time  of  war,  and  asserted  that 
the  principle  had  been  applied  as  the  basis  for  the  condenmation  of  the 
Dutch  ships  during  the  war  of  1756.  It  is  more  than  probable  that 
this  famous  doctrine  was  an  afterthought  and  that  it  should  be  known 
as  the  rule  of  the  war  of  1793.'  Great  Britain  conceding  that  neutrals 
might  continue  their  customary  trade,*  now  denied  their  right  to  enter 
upon  a  traffic  which  she  claimed  was  a  direct  interference  with  her 
maritime  rights  and  which  enabled  the  colonies  to  maintain  themselves 
when  they  otherwise  would  have  fallen  into  her  possession  as  the  nat- 
ural result  of  successful  belligerent  operations.    It  was  argued  that 

French  Colony  with  all  the  privileges  of  a  French  ship  and  is  thus  adopted  and 
natiiralized,  it  must  be  looked  upon  as  a  French  ship,  and  is  liable  to  be  taken.  Not 
so,  if  she  has  only  French  produce  on  board,  without  taking  it  in  at  a  French  port: 
for  it  may  be  purchased  of  neutrals." 

'Duer,  Mar.  Ins.,  vol.  i,  p.  762,  n.  1;  Madison's  Examination  of  British  Claims; 
Madison's  Works,  vol.  2,  p.  226;  Wheaton's  Note  on  the  Rule  of  the  War  of  1756, 1 
Wheat.  (U.  S.)  App.,  p.  507;  Pinckney's  review  of  the  British  proceedings  in  the 
Memorial  of  the  Baltimore  Merchants,  Wheaton's  Life  of  Pinckney,  p.  372;  1  Wheat. 
(U.  S.)  App.,  506.  For  the  British  view,  see  The  Practice  of  the  British  Prize  Courts 
with  Reference  to  the  Colonial  Trade  of  the  Enemy  during  the  American  War,  6  C. 
Rob.  App.  iii.  Jenkinson  (Lord  Liverpool),  Discourse  on  the  Conduct  of  Great 
Britain  with  Respect  to  Neutral  Nations.  This  work  was  published  in  1757,  soon 
after  the  close  of  the  war,  and  is  apparently  the  only  contemporaneous  assertion  of 
the  principle  or  rule  of  the  war  of  1756. 

Duer  contends  that  the  rule  was  not  enforced  in  any  form  by  the  English  admiralty 
prior  to  1756,  that  as  then  enforced  it  was  founded  on  a  different  principle  from 
that  subsequently  adopted  and  that  during  and  after  the  American  war  it  was 
explicitly  abandoned  and  over-ruled  by  the  Lords  of  Appeal  and  by  the  House  of 
Lords. 

^  The  claim  of  a  right  to  prohibit  all  trade  with  an  enemy  had  been  definitely 
abandoned.  See  generally.  Ward,  Rights  and  Duties  of  Belligerents,  p.  3;  Jenkinson, 
Discourse,  etc.,  p.  36;  War  with  America,  Edinburgh  Review  (Nov.,  1812),  vol. 
XX,  p.  453;  Hennebicq,  Principes  de  Droit  Maritime  Compart;  Speech  of  Erskine  on 
the  Orders  in  Council,  10  Ck)bbett,  Pari.  Deb.  035.  In  the  Immanud,  2  C.  Rob.  198, 
Scott's  Cases,  845,  Sir  William  Scott  said:  ''The  general  rule  is  that  the  neutral  has  the 
right  to  carry  on,  in  time  of  war,  his  accustomed  trade  to  the  utmost  extent  of 
which  that  accustomed  trade  is  capable." 
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neutrals  could  not  properly  claim  the  right  to  intrude  into  a  commerce 
which  had  been  uniformly  closed  to  them  and  which  had  been  forced 
open  merely  by  the  pressure  of  war.  When  an  enemy  under  an  entire 
inability  to  supply  her  colonies  and  carry  their  products,  opened  the 
trade  to  neutrals  it  was  not  an  act  of  will  but  of  necessity  that  changed 
the  system;  the  change  was  the  direct  and  unavoidable  consequence 
of  the  compulsion  of  war.  It  was  the  measure  not  of  the  desires  of  the 
mother  country  but  of  the  force  of  her  enemies. 

"  It  is, "  said  Sir  William  Scott,*  *'an  indubitable  right  of  a  belligerent  to 
possess  himself  of  such  places  as  of  any  other  possession  of  his  enemy. 
This  is  his  common  right  but  he  has  the  certain  means  of  carrying  such 
a  right  into  effect  if  he  has  a  decided  superiority  at  sea.  Such  colonies 
are  dependent  for  their  existence,  as  colonies,  on  foreign  supplies.  If 
they  cannot  be  supplied  and  defended,  they  must  fall  to  the  belligerent, 
of  course;  and  if  the  belligerent  chooses  to  apply  his  means  to  such  an 
object,  what  right  has  a  third  party  perfectly  neutral  to  step  in  and  pre- 
vent the  execution?  No  existing  interest  of  his  is  affected  by  it;  he 
can  have  no  right  to  apply  to  his  own  use  the  beneficial  consequences  of 
the  mere  act  of  the  belligerent  and  to  say.  True  it  is,  you  have  by  force 
of  arms,  forced  such  places  out  of  the  exclusive  possession  of  the  enemy, 
but  I  will  share  the  benefit  of  the  conquest  and  by  sharing  its  benefits, 
prevent  its  progress.^ 


*  jj 


This  rule,  which  was  asserted  to  be  the  converse  of  the  general  prin- 
ciple that  a  neutral  is  entitled  to  continue  his  customary  trade  with 
the  enemy  during  the  war,  was  enforced  by  England  throughout  the 
period  of  the  Napoleonic  wars.  Its  soundness  was  denied  by  neutrals 
and  the  right  to  carry  on  a  trade  which  had  been  closed  during  peace, 
formed  one  of  the  principles  of  the  Armed  Neutrality  League  of  1780. 
During  the  war  between  England  and  her  colonies  the  so-called  rule 
of  the  war  of  1756  was  not  asserted  by  England  and  the  Americans 
now  claimed  that  if  it  had  ever  existed  as  a  principle  of  international 
law,  it  had,  through  the  acquiescence  of  the  maritime  powers  ceased 
to  have  any  vital  force.  But  it  is  probable  that  Great  Britain  never 
consciously  abandoned  the  principle  as  it  appears  to  have  been  occa- 
sionally asserted  and  enforced. 

During  the  same  period  France  announced  that  she  had  abandoned 
the  system  of  monopoly  and  meant  thereafter  to  throw  open  her  entire 
colonial  trade  to  the  world.    It  is  impossible  to  determine  how  far 

*  The  Immanud,  2  C.  Rob.  1S6,  Scott's  Gas.  S45. 
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this  action  of  France  and  the  apparent  acquiescence  of  Great  Britain 
during  the  American  war  was  due  to  the  prevalence  of  new  ideas  as 
to  the  proper  policy  of  nations.  It  is  certain  that  the  public  mind 
was  undergoing  change.  Adam  Smith  was  earnestly  advocating  the 
policy  of  entire  freedom  for  the  colonial  trade  and  his  views  were 
accepted  by  many  persons  high  in  oflScial  life.  In  France  similar  senti- 
ments were  sedulously  cultivated  by  Mirabeau  and  the  Economists. 
The  inference  that  the  change  was  due  to  the  acceptance  of  the  new 
ideas  which  were  prevalent,  is  strengthened  by  the  fact  that  numerous 
treaties  were  entered  into  about  this  time  which  threw  open  the  colo- 
nial trade  generally  to  all  nations.*  But  Great  Britain  chose  to  regard 
the  action  of  France  as  having  been  taken  in  contemplation  of  approach- 
ing war  and  refused  to  relax  the  rule  or  abandon  what  she  claimed  to 
be  her  belligerent  rights.'  These  rights,  as  she  defined  them,  were 
enforced  with  great  strictness  and  numerous  extensions  against  Ameri- 
can commerce.  The  American  merchantmen  bitterly  complained  that 
they  had  been  encouraged  to  engage  in  the  trade  and  their  ships  then 
suddenly  seized  and  condemned  through  the  unfair  revival  of  an 
ancient  and  obsolete  rule.®  There  followed  a  period  of  fierce  belliger- 
ency during  which  Great  Britain  and  France  struck  blindly  at  each  other 
in  utter  disregard  of  the  rights  of  neutrals.  No  attempt  will  now  be 
made  by  anyone  to  justify  the  prohibitions  and  restrictions  which 
were  during  this  period  imposed  upon  neutral  commerce.  Both  bel- 
ligerents presumed  to  dictate  the  trade  in  which  neutrals  might  engage. 
The  Americans  claimed  that  the  so-called  rule  of  the  war  of  1756  had 
been  abandoned;  that  France  no  longer  claimed  a  monopoly  of  her 
colonial  trade;  and  that  with  the  consent  of  Great  Britain  they  had 
built  up  a  trade  with  the  French  colonies  which  they  were  entitled  to 
continue  during  the  war  under  the  principles  which  had  long  been 
accepted  by  maritime  powers.  They  denied  that  the  rule  had  ever 
been  established  as  a  principle  of  international  law,  and  asserted  the 
right  to  trade  to  and  from  all  ports  not  blockaded  and  in  all  articles 
not  contraband,  although  the  trade  had  not  been  open  to  them  in  time 

*  See  the  treaties  in  Maiming,  Law  of  Nations,  p.  198. 

'  See  the  statement  of  the  Lord  Chancellor  in  the  Whilemina  in  the  Court  of  Appeals 
(1801),  4  C.  Rob.,  App.  xi. 
■  Henry  Adams,  History  of  the  United  States,  vol.  iii,  p.  47. 
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of  peace.  In  this  they  were  vigorously  and  consistently  supported 
by  the  government  of  the  United  States.  It  was  insisted  that  the 
right  of  an  independent  power  to  treat  in  times  of  peace  with  every 
other  nation  for  leave  to  trade  with  its  colonies  and  to  enter  into  any 
trade  whether  old  or  new  was  not  in  itself  a  violation  of  neutrality; 
that  one  state  had  nothing  to  do  with  the  circumstances  which  induced 
another  state  to  open  its  ports ;  and  that  the  trade  must  have  a  direct 
reference  to  the  hostile  efforts  of  the  belligerents  like  dealing  in  con- 
traband in  order  to  render  it  a  breach  of  neutrality.  • 

The  force  of  the  British  argument  in  favor  of  the  rule  of  the  war 
of  1756,  especially  as  applied  to  the  colonial  trade,  seems  to  have 
appealed  very  strongly  to  many  Americans.  Chief  Justice  Marshall 
declined  to  express  an  opinion  as  to  the  correctness  of  the  principle.*® 
Chancellor  Kent  thought  that  it  might  be  fairly  considered  open  to 
discussion,  but  that  it  was  possible  that  if  the  United  States  should 
attain  great  maritime  power  and  influence  her  people  might  be  induced 
to  feel  more  sensibly  the  weight  of  the  arguments  of  foreign  jurists 
and  of  the  policy  and  equity  of  the  rule."  Judge  Story  expressed 
himself  as  clearly  satisfied  that  the  colonial  trade  between  the  mother 
country  and  the  colonies  cannot  be  thrown  open  merely  in  time  of  war." 
Wheaton  expresses  no  definite  opinion  as  to  the  soimdness  of  the 
principle.**    It  never  met  with  the  approval  of  continental  writers," 

*  Monroe  to  Lord  Mulgrave,  Sept.  23,  1805,  Madison's  Examination  of  British 
Doctrine,  etc. ;  Pinckney's  Memorial  to  Congress  from  the  Merchants  of  Baltimore, 
1  Wheat.  (U.  S.),  App.,p.  507;  Wheaton 's  Life  of  Pinckney,  p.  72;  Monroe  to  Madison, 
Aug.  20,  1805;  State  Papers,  vol.  iii,  105. 

*•  The  Cammercen,  1  Wheaton  (U.  S.)  398. 

"  Kent's  Commentaries,  vol.  i  (12th  ed.),  p.  84. 

"  Story,  Life  and  Letters  of  Joseph  Story,  vol.  i,  p.  287. 

"  Wheaton,  Elements  Int.  Law  (Dana's  ed.),  pt.  iv,  chap.  3,  §27. 

»*  Bluntschli,  Le  Droit  Int.  Codifi6,  §§799,  800.     See  Calvo,  Le  Droit  Int.,  torn 
iv,  §2410. 

"La  r^le  de  1756  a  6t4  d^clar^  contraire  aux  principes  intemationaux  par  tons 
les  publicistes  modemes  de  quelque  autoriti^  en  AUemagne  et  en  France,  par  Blunt- 
Bchli,  Gessner,  Geffcken,  Kalterbom,  Perels,  De  Boeck,  Hautefeuille,  Ortolan,  par 
Calvo,  par  Wheaton,  etc."  Bonfils,  Man.  de  Droit  Int.  Pub.  (4  ed.  Fauchille),  §1534, 
p.  822  (1905). 

''Ndanmoins,  cette  pretention  est  purement  arbitraire;  se  livrer  k  un  commerce 
inoffensif  qil'un  des  bellig^ants  permit,  n'est  pas  un  manque  d 'impartiality,  et 
e'est  tout  aussi  peu  une  inmixtion  dans  les  hostility.  C'est  ce  commerce  des 
colonics  qui  adonn^  naissance  k  la  thtorie  de  la  continuity  de  voyage."  (Geffcken 's 
HefTter,  Le  Droit  Int.,  §166  note.) 
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although  Hiibner,  the  especial  champion  of  neutral  rights,  hesitated 
to  claim  the  right  to  engage  during  a  war  in  the  colonial  trade  of 
a  belligerent. 

"This trade,"  says  he,"  ''may  perhaps  be  considered  unlawful,  contrary 
to  neutrality  and  constituting  a  direct  interference  in  the  war  since  neutral 
nations  are  not  permitted  to  carry  it  on  in  times  of  peace.  It  is  only 
open  to  them  in  time  of  war  and  on  account  of  the  war.  On  the  estab- 
lishment of  peace  they  are  again  excluded  from  it  so  that  the  commerce 
of  neutrals  with  the  colonies  of  a  state  at  war  appears  to  be  subject  to 
the  rigorous  law  of  war."  Nevertheless  he  ingenuously  adds,  "I  do 
not  perceive  why  neutral  states  ought  to  refuse  themselves  so  consider- 
able an  advantage  provided  they  abstain  from  furnishing  the  enemy's 
colonies  with  articles  prohibited  in  times  of  war."^* 

Gessner  says  that  it  has  been  declared  contrary  to  international  prin- 
ciples by  every  jurist  of  repute  in  France  and  Germany.*'  English 
jurists  almost  without  exception  asserted  that  the  rule  was  an  estab- 
lished principle  of  international  law,  and  Manning  considered  it  one  of 
the  most  reasonable  that  a  belligerent  could  assert."  Hall,  however, 
admits  that  it  cannot  be  said  to  have  been  sanctioned  by  sufficient 
usage  to  render  further  debate  unnecessary  and  that  it  is  not  easy 
to  find  a  satisfactory  answer  to  the  arguments  which  may  be  urged 
on  behalf  of  the  right  of  neutrals  to  seize  an  occasion  for  extending 
their  general  commerce.*' 

The  change  in  the  colonial  system  and  the  provision  of  the  declara- 
tion of  Paris  of  1856  that  enemy's  goods  not  contraband  are  not  sub- 
ject to  capture  imder  a  neutral  flag,  has  deprived  the  rule  of  the  war 
of  1756  of  much  of  its  former  importance.  But  no  reason  is  apparent 
why  it  may  not  be  revived  at  any  time  should  conditions  arise  which 
in  the  opinion  of  a  maritime  belligerent  would  justify  such  action.    All 

^*  De  La  Saisie  des  Batiments  Neutres,  torn,  i,  chap.  4,  §6  (1759).  The  author  of  this 
work  was  sent  by  the  Danish  government  to  protest  against  the  condemnation  of 
the  Dutch  ships  engaged  in  the  trade  with  the  French  colonies.  This  book  was  the 
result  of  his  mission.  As  to  the  author's  attitude  toward  the  claims  of  neutrals  and 
belligerents,  see  Valin,  Traits  des  Prises,  chap,  v,  §5. 

^*  For  comments  upon  this  passage,  see  Phillimore,  Int.  Law,  vol.  iii,  $221; 
Manning,  Law  of  Nations,  199,  200. 

'^  Gessner,  Le  Droit  des  Neutres,  pp.  266, 275.  See  Rivier,  Prindpes  du  Droit  des 
Gens.,  tom.  2,  p.  411. 

'' Manning,  Law  of  Nations,  p.  198. 

»  HaU,  Int.  Law  (4th  ed.),  p.  642. 
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the  great  powers  have  not  given  then*  adherence  to  the  declaration  of 
Paris  and  nations  still  generally  exclude  foreign  ships  from  partici- 
pation in  their  coasting  trade.'® 

The  rule  of  maritime  law,  as  enforced  by  Great  Britain  dming  the 
period  under  consideration,  permitted  neutrals  to  continue  their  cus- 
tomary trade  during  a  war,  but  forbade  them  to  engage  in  a  trade 
from  which  they  had  been  excluded  in  time  of  peace.  She  conceded 
to  the  neutral  the  right  to  import  the  products  of  the  enemy's  colonies 
into  a  neutral  country  and  to  export  the  goods  of  a  neutral  country 
other  than  contraband,  to  any  port  of  the  enemy  which  was  not 
blockaded.  The  inevitable  result  of  this  condition  was  the  importa- 
tion of  colonial  goods  into  the  coimtry  and  their  carriage  from  there 
to  the  belligerent.  The  law,  according  to  the  British  view,  contem- 
plated two  distinct  voyages  and  the  efforts  of  the  American  traders 
to  engage  in  the  forbidden  commerce  by  means  of  alleged  colorable 
importations  into  American  ports  was  met  by  the  assertion  that  where 
the  importation  into  the  neutral  country  was  not  in  good  faith  the 
voyage  from  the  colonial  port  to  the  belligerent  was  in  law  but  one 
voyage  and  the  ship  was  therefore  subject  to  capture  at  any  time  after 
its  departure  from  the  neutral  port.  The  voyage  from  the  neutral 
port  was  not  a  new  and  distinct  voyage  but  a  continuation  of  the 
original  voyage  by  which  the  goods  had  been  imported  and  the  entire 
voyage,  although  circuitous,  was  as  illegal  as  if  the  neutral  port  had  been 
entirely  omitted. 

'•"Nor  is  it  easy,"  says  HaJl,  "to  see  that  the  question  has  necessarily  lost  its 
importance  to  the  degree  which  is  sometimes  thought.  The  more  widely  the  doctrine 
18  acted  upon,  that  enemy's  goods  are  protected  by  a  neutral  vessel  the  more 
necessary  it  is  to  determine  whether  it  ought  to  be  governed  in  a  particular  case  by 
exceptional  considerations."     (Int.  Law  (4  ed.),  p.  663.) 

"The  importance  of  the  rule — vindicated  again  and  again,  as  it  was  by  Sir  Wm. 
Scott — has  been  vastly  decreased  by  the  adoption  in  the  declaration  of  Paris  of  the 
principle  of  the  freedom  in  all  cases  of  the  neutral  flag.  But  the  neutral  flag  cannot 
save  the  blockade  runner  or  the  contraband  trader;  though  the  operation  of  the  rule 
of  1756  is  minimized,  the  principle  is  sound.  Neutral  trading  now  as  always  is 
subjected  to  the  over-riding  condition  of  abstention  from  active  assistance  of  a  bellig- 
erent; and  if  in  the  forgotten  comers  of  the  earth  there  be  any  commercial  operation 
which  is  forbidden  to  foreigners  in  time  of  peace,  these  foreigners  can  have  no  sound 
ground  for  complaint  should  the  opposing  belligerent  deny  in  time  of  war  the  privilege 
which  the  home  state  would,  in  the  hour  of  its  exigency,  now  accord."  (Walker, 
Science  of  Int.  Law,  p.  261.) 

Other  writers  regard  the  principle  as  dead  and  buried. 
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It  has  been  claimed  that  the  theory  of  contmuous  voyages  was  first 
suggested  by  James  Stephen,  in  the  celebrated  pamphlet,  entitled  War 
in  Disguise.'*  This  publication  imdoubtedly  had  some  influence  upon 
the  conduct  of  Great  Britain  but  it  was  not  published  until  1805,  and 
the  theory  of  continuous  voyages  was  applied  by  Sir  William  Scott  as 
early  as  the  year  1800.  It  is  interesting  to  note  that  it  was  first  applied 
in  favor  of  a  neutral  for  the  protection  of  a  cargo  which  had  gone  from 
the  neutral  port  of  Hamburg  to  the  belligerent  port  of  Bordeaux  and 
from  there  to  the  French  port  of  San  Domingo.  The  ship  was  cap- 
tured on  the  run  from  Bordeaux  to  San  Domingo  and  the  captor  con- 
tended that  by  touching  at  Bordeaux  with  an  entry  and  a  form  of 
importation,  the  goods  were  incorporated  into  the  French  commerce 
and  should  thereafter  be  considered  as  being  carried  from  one  French 
port  to  another.  Sir  William  Scott  declined  to  take  this  view  and 
said:'' 

I  incline  to  think  that  this  would  be  much  too  rigorous  an  application 
of  principles  rather  belonging  to  the  revenue  law  of  this  kingdom— a 
system  of  law  having  little  in  common  with  the  general  prize  law  of 
nations — and  that  these  goods  are  entitled  to  be  considered  as  coming 
from  Hamburg,  the  original  port  of  shipment. 

The  important  and  dilBBcult  question  to  be  determined  in  all  the 
cases  in  which  the  doctrine  was  applied  was  whether  the  importation 
into  the  neutral  coimtry  had  been  made  in  good  faith  for  the  purpose 
of  adding  the  goods  to  the  common  stock  of  the  country,  or  was  merely 
colorable  and  intended  to  conceal  an  original  design  of  exportation 
to  the  belligerent  country. 

"  It  is  certainly  true, ""  said  Sir  William  Scott, "  that  a  continued  voyage 
from  the  colony  of  the  enemy  to  the  mother  country  to  any  other  ports 
but  those  of  the  country  to  which  the  vessel  belongs,  will  subject  the 
cargo  to  confiscation;  and  the  only  point  which  the  court  has  to  decide 
is  whether  the  voyage  in  question  is  to  be  considered  as  a  continued 
voyage  or  not.  It  is  a  question  in  its  nature  subject  to  very  considerable 
difficulties  in  particular  cases;  and  one  on  which  the  court  must  exercise 
its  judgment  with  great  caution  on  the  special  circumstances  which  com- 

'*  Leslie  Stephen,  Life  of  J.  F.  Stephen,  p.  19. 

"  The  Immantidf  2  C.  Rob.  186,  Scott's  Cases,  845.  See  also  an  article  in  London 
Quarterly  Rev.,  vol.  vii,  p.  6;  Ljmaan's  Diplomacy  of  the  U.  S.,  vol.  ii,  chap.  1;  Whar- 
ton, Int.  Law  Dig.,  vol.  iii,  §388,  p.  501. 

"The  Maria,  5  C.  Rob.  365  (1805). 
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pose  the  substance  of  each  case,  and  with  great  care  not  to  attribute 
more  weight  to  any  particular  fact  than  what  it  justly  demands. " 

The  nature  and  sufficiency  of  the  evidence  required  to  show  good 
faith  importation  into  a  country  was  first  considered  in  the  case  of 
the  PoUy^  an  American  ship  seized  while  on  the  voyage  from  the 
neutral  port  of  Marblehead  to  a  belligerent  port  of  Spain.  The  goods 
had  been  brought  from  the  port  of  Havana  in  a  Spanish  colony  in  the 
same  vessel  and  on  account  of  the  same  owners  and  had  been  landed 
at  Marblehead  while  the  ship  was  imdergoing  repairs.  The  duties  had 
been  paid  to  the  United  States  but  the  captors  contended  that  these 
facts  were  not  sufficient  to  break  the  continuity  of  the  voyage  from 
Havana  to  Spain.  To  this  Sir  WilUam  Scott  repUed  that  an  American 
had  an  undoubted  right  to  import  the  produce  of  the  Spanish  colonies 
for  his  own  use  into  his  own  country,  and  after  he  had  imported  it 
in  good  faith  was  at  liberty  to  carry  it  on  to  the  general  commerce 
of  Europe.  Answering  the  contention  that  the  landing  of  the  goods 
and  the  payment  of  the  duties  were  not  sufficient  evidence  of  good 
faith,  the  learned  judge  said : 

If  these  criteria  are  not  to  be  resorted  to,  I  should  be  at  a  loss  to  know 
what  should  be  the  test;  and  I  am  strongly  disposed  to  hold  that  it 
would  be  sufficient  that  the  goods  should  be  landed  and  the  duties  paid. 

The  evidence  was  held  sufficient  to  show  bona  fide  the  importation 
and  the  cargo  and  the  vessel  were  restored  to  the  owners. 

The  American  merchants  imderstood  from  this  decision  that  the 
landing  of  the  goods  and  the  payment  of  the  duties  at  the  neutral  port 
would  be  accepted  by  the  English  prize  courts  as  conclusive  evidence 
that  the  continuity  of  the  voyage  had  been  broken.  In  reliance  upon 
this  understanding  they  engaged  largely  in  the  trade  with  the  Spanish 
and  French  colonies  and  evidently  treated  the  proceedings  in  the 
neutral  port  as  a  mere  formality  which  imposed  expense  and  trouble 
but  did  not  otherwise  interfere  with  the  trade.  Their  point  of  view 
was  radically  different  from  that  of  the  British  government.  They 
considered  the  trade  as  legitimate  and  the  requirement  of  importation 
into  a  neutral  port  as  a  restriction  wrongfully  imposed  by  Great  Britain. 
The  British,  on  the  other  hand,  regarded  the  trade  as  illegal  and  the 
attempt  of  the  American  traders  to  engage  in  it  as  improper  and  in 

»*  The  PoUy,  2  C.  Rob.  361  (1800). 
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both  instances  fraudulent.  Upon  this  theory  the  attempt  to  carry 
the  products  of  the  colonies  from  a  colonial  port  to  the  mother  country 
was  illegal  and  their  passage  through  a  neutral  port  by  compliance 
with  the  mere  forms  of  importation  was  a  fraudulent  attempt  to  do  by 
indirection  what  was  forbidden  to  be  done  directly. 

In  December,  1805,  the  lords  of  appeal  held  in  the  Essex,^  that 
while  the  landing  of  the  goods  and  the  payment  of  the  duties  was  evi- 
dence of  importation  it  was  not  conclusive  evidence;  that  the  original 
intention  of  the  importer  to  transship  and  export  the  colonial  produce 
was  the  test  of  the  continuity  of  the  voyage  and  that  this  intention 
was  to  be  ascertained  from  all  the  attending  circumstances.  Among 
these  the  landing  of  the  goods  and  the  payment  of  the  duties  had  great 
probative  value,  but  like  other  facts  they  might  be  merely  colorable 
and  designed  to  give  a  false  appearance  of  importation  where  none  was 
in  fact  intended.  This  decision  struck  a  fatal  blow  at  American  com- 
merce and  it  was  freely  charged  that  a  deliberate  trap  had  been  laid 
into  which  American  vessels  had  been  induced  to  enter  under  the  belief 
that  they  were  protected  upon  compliance  with  the  requirements  of 
the  decision  rendered  five  years  before  in  the  case  of  the  PoUy.  In  the 
famous  case  of  the  WUliam,^  Sir  William  Grant,  in  delivering  the 
opinion  of  the  court  of  appeals,  reviewed  the  former  cases  and  pro- 
ceeded to  show  that  the  Americans  had  no  just  ground  for  assuming 
that  the  court  had  held  that  the  landing  of  the  goods  and  the  payment 
of  the  duties  would  be  accepted  as  conclusive  evidence  of  good  faith 
importation  into  the  coimtry.  There  is  no  doubt  but  that  many 
American  merchants  had  entered  upon  this  trade  in  good  faith  reliance 

»The  Essex,  5  C.  Rob.  369  (1805);  Duer,  Mar.  Ins.,  vol.  i,  p.  726. 

"The  WiUiam,  5C.  Rob.  395  (1806);  Scott's  Caa.  848.  See  also  the  statement  of 
the  doctrine  in  the  Thomyris,  Edwards  17.  The  cases  in  which  the  doctrine 
was  applied  are  reviewed  in  Wildman's  Int.  Law,  vol.  2,  p.  65,  et  seq.  In  the  Bermuda, 
3  Wall  (U.  S.),  514, 554,  Chief  Justice  Chase  said  that  Sir  William  Grant  in  the  WiUiam 
established  the  rule  which  has  never  been  shaken  that  even  the  landing  of  goods  and 
payment  of  duties  does  not  interrupt  the  continuity  of  the  voyage  of  the  cargo, 
unless  there  be  an  honest  intention  to  bring  them  into  the  common  stock  of  the  country. 
If  there  be  an  intention  formed  either  at  the  time  of  the  original  shipment  or  after- 
ward to  send  the  goods  forward  to  an  unlawful  destination  the  continuity  of  the 
voyage  will  not  be  broken  as  to  the  cargo  by  any  transaction  at  the  intermediate 
port.  See  also  Opinions  of  the  Attorneys-General  of  the  U.  S.,  vol.  i,  pp.  359-362, 
394-^96.  Atty.  Gen.  Wirt,  while  condemning  the  rule,  approves  as  just  in  the  abstract, 
the  English  principle  of  the  continuity  of  voyages. 
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upon  their  consrtuction  of  the  eariier  decision.  But  it  is  clear  that 
there  was  nothing  in  the  decision  which  was  inconsistent  with  the  rule 
applied  in  the  case  of  the  William. 

In  the  course  of  the  opinion  in  the  Williamj  Sir  William  Grant  said 
that  the  act  of  shifting  the  cargo  from  the  ship  to  the  shore  and  from 
the  shore  back  to  the  ship  did  not  necessarily  amoimt  to  the  termina- 
tion of  the  voyage  and  the  commencement  of  another.  It  might  be 
wholly  unconnected  with  any  importation  in  the  place  where  it  was 
done.  Suppose  the  landing  to  be  merely  for  the  purpose  of  airing 
or  drying  the  goods  or  of  repairing  the  ship,  would  any  one  think  of 
describing  the  voyage  as  beginning  at  the  place  where  it  happened  to 
become  necessary  to  go  through  such  a  process?  Again,  let  it  be  sup- 
posed that  the  party  has  a  motive  for  desiring  to  make  the  voyage 
appear  to  begin  at  some  other  place  than  that  of  the  original  lading 
and  that  he  lands  the  cargo  purely  and  solely  for  the  purpose  to  affirm 
that  it  was  at  such  other  place  that  the  goods  were  taken  on  board,  would 
this  contrivance  at  all  alter  the  truth  of  the  fact?  Would  not  the  real 
voyage  still  be  from  the  place  of  the  original  shipment  notwithstand- 
ing the  attempt  to  give  it  the  appearance  of  having  begun  from  a  differ- 
ent place?  The  truth  may  not  always  be  discernible  but  when  it  is 
discovered  it  is  according  to  the  truth  and  not  according  to  the  fiction 
that  we  are  to  give  the  transaction  its  character  and  denomination. 
If  the  voyage  from  the  place  of  lading  be  not  really  ended  it  matters 
not  by  what  acts  the  party  may  have  evinced  his  desire  of  making  it 
appear  to  have  ended.  That  these  acts  have  been  attended  with 
trouble  and  expense  cannot  alter  their  effect.  The  trouble  and  expense 
may  weigh  as  circumstances  of  evidence  to  show  the  purpose  for  which 
the  acts  were  done  but  if  the  evasive  purpose  is  admitted  or  proved 
a  court  can  never  be  bound  to  accept  as  a  substitute  for  the  observance 
of  the  law  the  means  which  have  been  employed  to  cover  a  breach  of 
it.  Between  the  actual  importation  by  which  a  voyage  is  really  ended 
and  the  colorable  importation  which  is  to  give  it  the  appearance  of 
being  ended,  there  must  necessarily  be  great  resemblance.  The  acts 
tobedonemustbealmost  entirely  the  same  but  there  is  this  difference 
between  them.  The  landing  of  the  cargo,  the  entry  at  the  custom  house 
and  the  payment  of  such  duties  as  the  law  of  the  place  requires,  are 
necessary  ingredients  in  a  genuine  importation;  the  true  purpose  of 
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the  owner  cannot  be  effected  without  them.  But  in  a  fictitious  impor- 
tation they  are  mere  volimtary  ceremonies  which  have  no  natural  con- 
nection with  the  purpose  of  sending  on  the  cargo  to  another  market 
and  which,  therefore,  would  never  be  resorted  to  by  a  person  entertain- 
ing that  purpose  except  with  the  view  of  giving  to  the  voyage  which 
he  had  resolved  to  continue,  the  appearance  of  being  broken  by  an 
importation  which  he  has  resolved  not  really  to  make. 

As  the  American  merchants  were  frequently  attempting  to  evade 
the  rule  which  forbade  them  to  engage  in  this  trade  it  was  inevitable 
that  the  appUcation  of  this  doctrine  should  often  result  in  the  condem- 
nation of  their  property.  Reading  the  decisions  of  the  English  prize 
courts  more  than  a  century  after  the  passions  of  the  time  have  sub- 
sided, it  must  be  conceded  that  the  law  was  usually  applied  with 
reasonable  fairness  and  judicial  discrimination.  But  as  the  American 
merchants  never  admitted  the  validity  of  the  rule  which  forbade  them 
to  engage  in  the  trade  they  naturally  never  acquiesced  in  the  correct- 
ness and  justice  of  the  decisions. 

The  theory  of  continuous  voyages  was  thus  developed  and  first 
applied  in  cases  which  grew  out  of  the  attempts  of  neutrals  to  engage 
in  a  trade  which  had  been  closed  to  them  in  time  of  peace  and  which 
was  therefore  forbidden  in  time  of  war.  But  no  good  reason  has  ever 
been  given  why  the  principle  was  not  applicable  to  any  voyage  under- 
taken in  violation  of  law.  The  theory  is  applicable  when  the  object 
which  the  neutral  is  seeking  to  accomplish  is  forbidden.  When  it  is 
attempted  by  resorting  to  several  short  voyages  extending  to  the 
aggregate  from  A  to  C  to  carry  goods  from  A  to  C  which  the  law  forbids 
to  be  carried  from  A  to  C,  the  several  nominal  voyages  are  treated  in 
law  as  one  continuous  voyage  from  the  port  of  departure  to  the  port  of 
ulterior  destination.  In  the  eye  of  the  law,  the  entity  is  the  chain  and 
not  one  of  the  links  of  which  it  is  composed.  The  different  stages  are 
fused  into  one  voyage,  the  links  of  the  chain  are  united  and  called  a 
chain  instead  of  a  number  of  links.  The  ships  were  captured  after 
they  sailed  from  the  neutral  toward  the  belUgerent  port.  But  the 
British  courts  made  the  intention  of  the  trader,  when  he  left  the  initial 
belligerent  port,  manifested  by  the  act  of  sailing  and  evidenced  by  the 
subsequent  conduct,  the  test  of  the  legality  of  the  voyage.  If  the  inten- 
tion was  to  go  to  the  neutral  port  B  and  there  deposit  the  cargo  so 
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that  it  would  be  incorporated  with  the  goods  of  the  neutral  country, 
well  and  good.  But  if  the  intention  was  to  go  to  C  for  the  market 
and  realizing  that  if  this  fact  was  known  the  goods  would  be  liable  to 
capture  from  the  time  of  leaving  A,  he  went  by  way  of  B  for  the  pur- 
pose of  concealing  the  fact  that  the  true  destination  from  the  first  was 
C,  the  voyage  was  illegal  from  the  first  and  the  goods  subject  to  capture 
notwithstanding  the  observance  of  certain  formulae  at  the  intermediate 
neutral  port.  If  the  doctrine  itself  is  soimd  it  applies  to  any  voyage 
from  A  to  C  imdertaken  for  a  prohibited  purpose.  The  early  cases 
decided  by  the  English  courts  dealt  with  attempts  to  engage  in  a  pro- 
hibited colonial  trade,  but  there  is  no  reason  for  assuming  that  it  would 
not  have  been  applied  to  any  other  illegal  trade.  In  fact,  the  case  of 
the  Eagle,  decided  May  10,  1803,  shows  that  Sir  William  Scott  regarded 
the  doctrine  as  applicable  to  the  carriage  of  contraband  goods.  In 
the  case  of  the  William,  Sir  William  Grant  refers  to  the  case  of 
the  Eagle  with  approval.  The  cargo  of  the  Eagle  was  brought  from 
Bilboa  to  Philadelphia,  where  it  was  landed  and  after  being  reloaded  in 
the  same  ship,  was  proceeding  to  Havana.  The  condemnation  in  the 
court  below  proceeded  on  the  ground  that  the  cargo  was  contraband 
of  war.  The  only  question  in  the  court  of  appeals  was  with  regard  to 
the  continuity  of  the  voyage.  From  Sir  William  Grant's  comment  on 
the  case  there  can  be  no  doubt  that  he  as  well  as  Lord  Stowell  regarded 
the  doctrine  of  the  continuity  of  voyages  as  applicable  to  vessels 
engaged  in  carrying  contraband  goods.  Lord  Stowell 'sstatement  in  the 
Imina,'"  that  a  vessel  carrying  contraband  can  only  be  captured  while 
"in  the  actual  prosecution  of  a  voyage  to  an  enemy's  port,"  is  often 
cited  as  proof  that  he  did  not  consider  the  doctrine  of  continuous  voy- 
ages applicable  to  the  carriage  of  contraband.  But  this  is  a  matter  of 
the  meaning  of  words.  Under  the  doctrine  of  the  continuity  of  voyages 
there  can  be  no  condemnation  imless  it  is  proven  that  the  ship  is 
engaged  in  a  similated  Voyage  to  the  neutral  and  an  actual  voyage  to  a 
belligerent  port.    Professor  Westlake  notes  that  Lord  Stowell 

is  sometimes  quoted  as  if  in  the  case  of  the  Imina,  he  had  condemned 
the  application  of  a  corresponding  principle  to  the  carriage  of  contraband 
of  war.  What,  however,  he  said,  namely,  that  the  contraband  goods  must 
be  taken,  '*in  the  actual  prosecution"  of  the  voyage  to  the  enemy's  port, 
was  said  with  reference  to  the  point  that  the  proceeds  cannot  be  taken 

The  /mtna,  3  C.  Rob.  167;  Scott's  Cas.  776. 


74  THE  AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

on  the  return  voyage,  and  he  was  not  thinking  of  the  exact  circumstances 
in  which  an  enemy  destination  will  be  held  actual." 

The  cases  of  the  Eagle  and  the  Imina  may  also  be  reconciled,  if  it  is 
necessary,  on  the  theory  that  the  Imina  was  a  case  of  a  ship  with  a 
false  destination." 

Mr.  Justice  Story  also  considered  the  doctrine  of  continuous  voyages 
as  applicable  to  the  carriage  of  contraband. 

"But  it  is  argued,"*^  he  says,  "that  the  doctrine  [of  contraband]  cannot 
apply  [to  the  present  case]  because  the  destination  was  to  a  neutral  coun- 
try; and  it  is  certainly  true  that  goods  destined  for  the  use  of  a  neutral 
country  can  never  be  deemed  contraband,  whatever  may  be  their  char- 
acter or  however  well  adapted  to  warlike  purposes.  But  if  such  goods 
are  destined  for  the  direct  and  avowed  use  of  the  enemy's  army  or  navy, 
we  should  be  glad  to  see  an  authority  which  countenances  the  exemption 
from  forfeiture  even  though  the  property  of  a  neutral. " 

In  the  same  opinion,  he  says: 

But  it  is  not  the  effect  of  a  particular  transaction  that  the  law  regards, 
it  is  the  general  tendency  of  such  transactions  to  assist  the  military  oper- 
ations of  the  enemy  and  the  temptations  which  it  presents  to  deviate 
from  a  strict  neutrality.  Nor  do  we  perceive  how  the  destination,  to  a 
neutral  port  can  vary  the  application  of  this  rule;  it  is  only  doing  that 
indirectly  which  is  prohibited  in  direct  courses. 

The  doctrine  of  continuous  voyages  was  also  recognized  by  the 
Supreme  Court  of  the  United  States  in  a  case  which  arose  during  the 
war  between  the  United  States  and  Mexico.  The  ship  Admittance 
cleared  from  New  Orleans  for  Honolulu  with  a  cargo  intended  for  sale 

"  Introduction  to  Takahashi's  Int.  Law  during  the  Chino-Japanese  War,  p.  xx. 
It  is  suggested  that  Lord  Stowell  did  not  regard  a  neutral  destination  of  the  ship  as 
conclusive  against  the  condemnation  of  contraband  goods  on  board. 

'•  In  Smith  &  Sibley's  Int.  Law  as  interpreted  during  the  Russo-Japanese  War,  p.  236, 
it  is  said : "  It  may,  of  course,  be  properly  pointed  out  that  the  application  of  the  doctrine 
of  continuous  voyages  to  the  conveyance  of  contraband  is  hardly  consistent  with 
one  of  the  best  known  of  Lord  Stowell 's  judgments,  the  Imina.  But  the  case  of  the 
Eagle  can  be  reconciled  with  even  this  last  case,  if  it  be  treated  as  a  case  of  a  vessel 
with  a  false  destination.  There  would  appear  to  be  considerable  analogy  between 
sailing  under  false  papers  from  a  neutral  port  to  a  belligerent  port  and  sailing  from 
a  neutral  (or  belligerent)  to  a  belligerent  port  via  an  interposed  neutral  port. 
There  is  the  same  fraud  practiced  on  the  other  belligerent,  and  it  is  essential  to 
recollect,  as  appears  from  Lord  Stowell's  judgments,  that  the  ground  of  condemna- 
tion in  the  prize  court  of  a  belligerent  is  the  fraud  practiced  on  him  under  the  neutral's 
flag." 

»  The  Commercen,  1  Wheat.  (U.  S.)  382. 
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in  a  Mexican  port.  It  was  thus  a  case  of  illegal  trading  with  the  enemy 
and  the  fact  that  the  goods  were  consigned  to  a  party  at  a  Mexican 
port  was  conclusive  evidence  of  their  ultimate  destination.  An  attempt 
was  made  to  show  that  the  ship  was  boimd  for  the  neutral  port  of 
Honolulu  but  the  court  said  that  it  appeared  by  the  charter  party  that 
the  interposition  of  the  neutral  port  was  not  for  the  purpose  of  trade 
with,  or  transshipment  at,  the  neutral  port. 

"Attempts  have  been  made,"  said  Mr.  Justice  Daniel,  "to  evade  the 
rule  of  public  law,  by  the  interposition  of  a  neutral  port  between  the 
shipment  from  the  belligerent  port  and  their  ultimate  destination  in  the 
enemy's  country;  but  in  all  such  cases  the  goods  have  been  condemned 
as  having  been  taken  in  a  course  of  commerce  rendering  them  liable  to 
confiscation. "" 

During  the  Crimean  War,  France  applied  the  doctrine  of  continuous 
voyages  to  the  carriage  of  contraband  goods."  The  Dutch  ship,  Frau 
Howina,  was  captured  off  Cape  Rocca  while  on  a  voyage  from  Lisbon 
to  the  neutral  port  of  Hamburg  with  a  cargo  of  saltpeter  described  in 
the  manifest  and  bills  of  lading  simply  as  "goods."  A  hostile  desti- 
nation overland  into  Russia  was  inferred  from  various  circumstances, 
among  the  most  important  of  which  was  the  fact  that  Hamburg  was 
already  overstocked  with  saltpeter  and  that  there  was  no  such  local 
commercial  demand  there  for  a  further  supply  of  that  necessary  ingre- 
dient of  gunpowder  as  to  attract  foreign  traders.  The  ship  was  cap- 
tured while  on  a  voyage  from  one  neutral  port  to  another  and  the  cargo 
was  condemned  because  it  appeared  to  the  satisfaction  of  the  court  that 
it  was  destined  by  the  owner  from  the  first  for,  and  was  being  carried 
to,  a  belligerent.  As  the  real  destination  was  shown  to  be  Russia  it 
was  deemed  immaterial  whether  the  saltpeter  was  to  be  carried  on  by 
the  ship  to  the  Baltic  or  discharged  at  Hamburg  and  carried  overland 
to  Russia.  It  will  be  noted  that  the  ship  was  captured  before  it  arrived 
at  the  neutral  port  and  the  second  stage  of  the  carriage  was  to  be 
either  by  water  or  land  transportation. 

During  the  Civil  War  the  United  States  applied  the  doctrine  for  the 

"  Jecker  v.  Mongomery,  18  How.  (U.S.)  110.  See  also  18  How.  (U.  S.)  198.  The 
idea  that  this  case  turned  upon  the  construction  of  an  act  of  Congress,  and  therefore 
"has  nothing  to  do  with  the  matter  of  continuous  voyages''  is  without  foundation. 
The  point  is  that  the  court  announced  its  adherence  to  the  doctrine. 

■*  Calvo,  Le  Droit  Int.  (4  ed.),  torn,  v,  §§1961, 2767,  where  the  judgment  is  printed 
in  full.     See  also  Revue  de  Droit  Int.,  tom.  zxi,  p.  55. 


76  THE  AMERICAN   JOURNAL  OF  INTERNATIONAL  LAW 

purpose  of  preventing  the  carriage  of  contraband  to  the  blockaded 
ports  of  the  Southern  C!onfederacy.  By  established  British  and  Amer- 
ican usage  a  blockade  runner  is  subject  to  capture  at  any  time  after 
leaving  its  home  port  with  the  intention  of  running  an  existing  and 
publicly  proclaimed  blockade."  The  same  rule  applies  to  the  carriage 
of  contraband  to  a  belligerent.  In  considering  the  Civil  War  cases 
it  must  be  remembered  that  the  entire  coast  of  the  C!onfederacy  was 
blockaded,  and  that  both  blockade  running  and  the  carriage  of  contra- 
band goods  was  involved  in  every  attempt  to  carry  goods  of  a  contra- 
band nature  to  that  coast.  In  order  to  restrict  the  danger  area,  ships 
engaged  in  the  forbidden  trade  adopted  the  plan  of  clearing  for  neutral 
ports  conveniently  near  the  southern  coast  and  there  transshipping 
the  goods  to  neutral  vessels,  especially  adapted  for  the  hazardous  work 
of  entering  a  confederate  port.  The  advantages  of  the  system  were 
obvious.  If  the  vessel  was  not  subject  to  capture  until  after  it  left  a 
neutral  port  such  as  Nassau,  the  danger  line  was  brought  within  a  few 
miles  of  the  coast  of  the  belligerent.  A  small  island  near  the  coast  of 
Florida,  therefore,  soon  became  the  center  of  an  important  trade.  Its 
harbor  swarmed  with  innocent  looking  trading  vessels  and  the  United 
States  government  was  asked  to  assume  that  they  had  no  improper 
relations  with  other  craft  of  race-horse  type  and  notorious  character 
which  so  frequently  called  at  the  port.  The  nature  of  the  trade  was 
notorious  and  it  was  commented  upon  by  Lord  Russell  in  the  House 
of  Lords  and  by  Lord  Lyons  in  a  letter  to  Secretary  Seward.  It  was 
in  fact  common  knowledge  that  the  entire  trade  was  a  gross  manifest 
and  palpable  evasion  of  the  recognized  rules  and  requirements  of  the 
law  of  neutrality ;  that  Nassau  was  a  mere  outpost  for  attack  upon  a 
friendly  belligerent  by  theoretical  neutrals;  a  rendezvous  for  vessels 
engaged  in  a  forbidden  trade.  The  greater  part  of  the  transactions 
were  conducted  by,  or  imder  the  immediate  supervision  of,  confederate 
agents.  On  May  3, 1862,  Commodore  Bullock,  the  confederate  nava 
agent  in  Europe,  wrote  to  Mason  that  Frazer,  Trenholm  &  C!o.,  the 
confederate  financial  and  commercial  agents  in  London : 

say  their  ships  are  necessarily  sailed  under  the  British  flag  and  the  pres- 
ence on  board  of  any  person  known  to  have  been  in  the  confederate 
service  would  compromise  their  character.** 

•The  Adula,  176  U.  S.  361. 

•*  Moore,  Int.  Arb.,  vol.  i,  p.  580;  Int.  Law  Solutions  (Naval  War  Col.),  1901,  p.  42. 
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On  August  18,  1862,  the  government  instructed  the  naval  com- 
manders of  the  United  States  that  a  ship  was  not  to  be  seized 

without  a  search  carefully  made  so  far  as  to  render  it  reasonable  to 
believe  that  she  is  engaged  in  carrying  contraband  of  war  for  or  to  the 
insurgents  or  to  their  ports  directly  or  indirectly  by  transshipment,  or 
otherwise  violating  the  blockade.** 

About  this  time  the  American  Minister  in  London  gave  to  the  British 
foreign  office  a  list  of  vessels  which  were  being  prepared  to  engage 
in  a  trade  with  the  Southern  C!onfederacy  in  violation  of  the  neutrality 
laws.  All  the  vessels  subsequently  captured  appeared  upon  this 
interesting  list. 

The  Dolphin^  was  the  first  of  a  series  of  cases  in  which  the  doctrine 
of  continuous  voyages  was  applied.  She  was  a  steamer  of  apparent 
British  ownership  which  was  captured  near  Porto  Rico,  while  osten- 
sibly on  a  voyage  from  Liverpool  to  Nassau  with  a  cargo  composed 
in  part  of  goods  contraband  if  destined  for  a  belligerent  country.  Both 
ship  and  cargo  were  condemned  by  the  district  court. 

"  The  cutting  up  of  the  voyage  into  several  parts, "  said  Judge  Marvin, 
'*  by  the  intervention  or  proposed  intervention  of  several  intermediate 
ports  may  render  it  more  difficult  for  cruisers  or  prize  courts  to  deter- 
mine where  the  ultimate  terminus  is  intended  to  be  but  it  cannot  make  a 
voyage  which  in  its  nature  is  one,  to  become  two  or  more  voyages,  nor 
make  any  of  the  parts  of  one  entire  voyage  to  become  legal  which  would 
be  illegal  if  not  so  divided. " 

The  PearP'  was  captured  when  about  sixty  miles  from  Nassau  while 
on  an  ostensible  voyage  from  Liverpool  to  Nassau.  The  district  court 
was  satisfied  that  the  vessel  was  really  on  a  voyage  to  Nassau  and 
directed  that  the  claimants  of  the  vessel  and  the  cargo  should  be  allowed 
to  produce  further  evidence  touching  the  ownership  of  the  vessel  and 
cargo  and  the  disposition  to  be  made  thereof  after  the  arrival  at  Nassau. 
No  additional  evidence  was  taken  under  this  order  and  the  court 
directed  the  restitution  of  the  ship  and  the  cargo.    On  appeal  the 

••Official  Records  of  the  Union  and  Onfederate  Navies,  Ser.  1,  vol.  i,  p.  417. 
These  instructions  applied  the  doctrine  in  regard  to  captures  which  had  been 
announced  by  the  government  of  the  United  States  at  a  very  early  date.  On  Feb.  1, 
1782,  the  congress  of  the  confederation  declared  it  lawful  to  capture  and  condemn 
''all  contraband  goods,  wares  and  merchandise  to  whatever  nations  belonging, 
although  found  in  a  neutral  bottom,  if  destined  for  the  use  of  an  enemy." 

••The  Dolphin,  7  Fed.  Cas.  864  (1863). 

"  The  Pearl,  19  Fed.  Cas.  54;   affm.  5  WaU.  (U.  S.)  578. 
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Supreme  Court  of  the  United  States  reversed  this  decision  and  con- 
demned both  the  ship  and  the  cargo. 

In  the  case  of  the  Stephen  Hart^*  the  principles  involved  received 
elaborate  consideration.  The  schooner  was  captured  on  January  29, 
1862,  while  off  the  coast  of  Florida  about  twenty-five  miles  from  Key 
West  and  about  eighty-five  miles  from  Port  Yeacos,  Cuba.  She  was 
loaded  with  army  supplies  and  was  boimd  ostensibly  from  London  to 
Cuba.  The  government  was  able  to  show  by  evidence  which  was 
practically  conclusive  that  the  cargo  of  contraband  goods  was  when 
it  left  London  destined  for  delivery  to  the  confederates  either  directly 
by  the  Stephen  Hart  or  through  transshipment  at  Cardenas  to  another 
vessel;  that  the  vessel  and  the  cargo  were  equally  involved  in  the 
forbidden  transaction  and  that  the  papers  of  the  vessel  were  simulated 
and  fraudulent.  The  mate  swore  that  he  knew  the  real  destination 
of  the  cargo  if  not  the  vessel  herself  was  to  one  of  the  blockaded  ports 
of  the  confederacy;  that  the  port  of  Cardenas  was  to  be  used  simply 
as  an  intermediate  port  of  call  and  transshipment  of  the  cargo;  that 
the  cargo  should  be  there  transshipped  to  a  steamer  better  adapted 
for  blockade  running,  and  that  at  Cardenas  he  was  to  report  to  a  con- 
federate representative  who  would  direct  his  future  actions  with  refer- 
ence to  the  schooner  and  the  cargo.  He  also  testified  that  he  had 
been  employed  because  of  his  especial  knowledge  of  the  southern  coast. 
There  were  no  invoices,  no  bills  of  lading  and  no  manifests.  The  mate 
also  told  how  he  had  met  Yancey  and  other  well  known  agents  of  the 
confederacy  at  the  house  of  Isaac  Campbell  &  Co.,  at  London,  and 
how  he  was  at  first  employed  to  imdertake  a  blockade  running  adven- 
ture on  a  steamer  and  subsequently  transferred  to  the  Hart  nominally 
as  mate  but  really  in  charge  of  the  cargo.  There  was  an  entire  absence 
of  papers  and  circumstances  to  show  that  there  was  any  intention  to 
dispose  of  the  cargo  at  Cardenas  in  the  usual  way  of  lawful  commerce. 
The  court  carefully  distinguished  between  the  case  of  a  simulated 
neutral  destination  and  that  of  a  vessel  having  an  actual  terminus  at 
a  neutral  point.  It  was  conceded  that  if  the  Hart  was  a  neutral  vessel 
engaged  in  carrying  a  cargo  from  an  English  port  to  Cardenas  for  the 
general  purpose  of  trade  commerce  and  sale  at  Cardenas  without  an 
actual  ulterior  destination  to  the  belligerents  neither  vessel  nor  cargo, 

"  The  Stephen  Harty  Blatchf .  Prize  Cas.  387. 
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although  in  its  nature  contraband,  was  subject  to  condemnation.  But 
the  mere  fact  that  the  vessel  was  documented  for,  and  sailing  upon  a 
voyage  from  London  to  Cardenas  could  not  be  accepted  as  conclusive 
evidence  of  actual  destination  as  such  a  limitation  upon  the  inquiry 
would  open  very  wide  the  door  for  fraud  and  evasion. 

"The  law,"  said  Judge  Betts,  "seeks  out  the  truth  and  never  in  anyof 
its  branches  tolerates  any  such  fiction  as  that  under  which  it  is  sought  to 
shield  the  vessel  and  her  cargo  in  the  present  case.  If  a  guilty  intention 
that  the  contraband  goods  should  reach  the  port  of  the  enemy  existed 
when  such  goods  left  their  English  port,  that  guilty  intention  could  not 
be  obliterated  by  the  innocent  intention  of  stopping  at  the  neutral  port 
on  the  way.  If,  in  stopping  at  such  port  there  be  no  intention  to  trans- 
ship the  cargo  and  if  it  is  to  proceed  to  the  enemy's  country  in  the  same 
vessel  in  which  it  comes  from  England,  of  course  there  can  be  no  purpose 
of  neutral  commerce  at  the  neutral  port  by  the  sale  of  the  cargo  in  its 
markets.  The  sole  purpose  of  stopping  at  the  neutral  must  then  be 
merely  to  have  upon  the  papers  of  the  vessel  an  apparent  neutral  destina- 
tion for  the  cargo.  If,  on  the  other  hand,  the  object  of  stopping  at  the 
neutral  port  be  to  transship  the  cargo  to  another  vessel  to  be  transported 
to  a  port  of  the  enemy  while  the  vessel  in  which  it  was  brought  from 
England  does  not  proceed  to  a  port  of  the  enemy  there  is  equally  an 
absence  of  all  lawful  commerce  at  the  neutral  port.  The  only  commerce 
carried  on  in  such  a  case  consists  of  the  transportation  of  the  contraband 
cargo  from  the  English  port  to  the  enemy  port  as  was  intended  when  it 
left  the  English  port.  It  was  held  that  in  all  such  cases  the  transporta- 
tion or  carriage  of  contraband  goods  is  to  be  treated  as  a  unit  from  the 
port  of  delivery  to  the  enemy's  country;  that  if  any  part  of  such  voyage 
or  transportation  is  unlawful  it  is  all  unlawful  and  the  vessel  and  cargo 
are  subject  to  capture  as  well  before  arrival  at  the  neutral  port  at  which 
she  touched  as  on  the  voyage  or  transportation  by  sea  from  the  neutral 
port  to  the  port  of  the  enemy. 

The  judgment  of  condemnation  of  ship  and  cargo  was  subsequently 
affirmed  by  the  Supreme  Court.'' 

Another  phase  of  the  problem  was  presented  by  the  case  of  the 
steamer  Circassian,^^  which  was  captured  while  on  an  ostensible  voyage 
from  Bordeaux  to  Havana.  No  part  of  the  cargo  was  contraband 
but  the  ship  and  cargo  were  condemned  for  an  attempt  to  run  the 

"  The  Hart,  3  WaU.  (U.  S.)  559. 

^*  The  Cireasaianf  2  Wall.  (U.  S.)  135.  Mr.  Jufitioe  Nelson  dissenting,  on  the  ground 
that  at  the  time  of  the  capture  of  the  ship  the  blockade  of  the  port  of  New  Orleans  had 
been  raised.  The  mixed  commission,  the  American  commissioner  dissenting,  subse- 
quently awarded  compensation  to  the  owners.  (Moore,  Int.  Arbs.,  vol.  iv,  39 11, 3920, 
3922.) 
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blockade  of  New  Orleans.  It  was  held  that  evidence  of  such  an  inten- 
tion might  be  collected  from  bills  of  lading,  letters  and  papers  found 
on  board  the  vessel,  acts  and  statements  of  the  owners  or  hirers  of  the 
vessel,  shippers  of  the  cargo  and  their  agents,  and  from  the  spoliation 
of  papers  at  the  time  of  the  capture.  The  evidence  showed  that  the 
Circassian  was  chartered  at  Paris  by  one  Souprey  as  agent.  The  char- 
ter party  contained  a  stipulation  that  the  vessel  should  go  to  Havre 
or  Bordeaux  and  after  being  laden,  proceed  with  her  cargo  to  Havana, 
Nassau  or  Bermuda,  and  thence  to  a  port  in  America  and,  "run  the 
blockade  if  so  ordered  by  the  owners  or  freighters."  With  the  charter 
party  there  was  a  memorandum  of  an  affreightment  given  to  Bouvet, 
one  of  the  shippers  and  signed,  "For  account  and  with  authority  of 
J.  Souprey,"  which  provided  that,  "M.  J.  Souprey  engaged  to  execute 
the  charter  party  of  affreightment,  that  is  to  say,  that  the  merchandise 
shall  not  be  disembarked  except  at  New  Orleans  and  to  this  effect  he 
engages  to  force  the  blockade."  The  bills  of  lading  spoke  of  the  ship 
as  "loading  at  the  port  of  Havana  for  orders"  and  the  stipulation  was 
to  deliver  the  packages  at 

the  said  port  of  Havana  there  to  receive  orders  for  the  final  destination 
if  any  of  said  steamer  and  to  deliver  the  same  to  Messrs.  B.  &  Co.,  to 
their  order,  he  and  they  paying  no  freight,  in  accordance  with  the  terms 
of  any  charter  party;  which  is  to  be  considered  the  supreme  law  as 
regards  the  said  steamer,  the  orders  to  be  received  for  her  at  her  final 
destination. 

Letters  found  on  board  disclosed  an  intention  to  run  the  blockade 
and  almost  at  the  moment  of  capture  the  captain  ordered  the  destruc- 
tion of  a  package  of  letters  which  had  been  sent  on  board  after  the 
ship  had  cleared  for  Bordeaux.  Their  destruction  was  strong  evidence 
against  the  ship  and  the  cargo  and  as  said  by  Chief  Justice  Chase, 
when  taken  in  connection  with  other  evidence,  "irresistibly  compels 
belief  of  guilty  intent  at  the  time  of  sailing  and  the  time  of  capture." 
The  Chief  Justice  also  said : 

We  agree  that  if  the  ship  had  been  going  to  Havana  with  an  honest 
attempt  to  ascertain  whether  the  blockade  of  New  Orleans  yet  remained 
in  force,  and  with  no  design  to  proceed  further  if  such  should  prove  to 
be  the  case,  neither  ship  nor  cargo  would  have  been  subject  to  lawful 
capture.  But  it  is  manifest  that  such  was  not  the  intent.  The  exist- 
ence of  the  blockade  was  known  at  the  inception  of  the  voyage  and  its 
discontinuance  was  not  expected.    The  vessel  was  chartered  and  her 
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cargo  shipped  with  the  purpose  of  forcing  the  blockade.     The  destina- 
tion to  Havana  was  merely  colorable. 

The  case  of  the  Bermuda^^  was  very  fully  and  exhaustively  discussed 
and  received  the  fullest  consideration  of  the  Supreme  Court.  The 
ship  had  once  run  the  blockade  of  the  port  of  Savannah  and  returned 
safely  to  England.  At  Liverpool  she  was  loaded  with  contraband 
goods  under  the  directions  of  the  confederate  agents.  The  master 
was  a  citizen  of  South  Carolina.  The  bills  of  lading  required  the  goods 
to  be  delivered  at  Nassau  "to  order  or  assign."  A  light  draught 
steamer  known  as  the  Herald  was  connected  with  the  Bermuda  as  a 
tender.  Before  she  reached  Nassau  the  Bermuda  was  captured  by  a 
United  States  cruiser.  At  the  time  of  the  capture  the  master  threw 
certain  boxes  and  packages  overboard  and  burned  a  bag  supposed  to 
contain  letters. 

"This  spoliation,"  says  Chief  Justice  Chase,  '*was  one  of  unusual 
aggravation  and  warrants  the  most  unfavorable  inferences  as  to  owner- 
ship, employment  and  destination. " 

It  was  held  that  when  several  ships  are  engaged  successively  in  the 
same  transaction  of  conveying  a  cargo  to  a  blockaded  belligerent  post, 
or  a  ship  is  let  by  its  owners  for  the  first  part  of  the  voyage,  with  a  view 
to  the  ulterior  distribution  of  the  cargo,  or  when  a  ship  so  let  is  carrying 
a  contraband  cargo  to  a  belligerent  port  under  circumstances  of  bad 
faith,  the  ship  may  be  condemned.  The  facts  and  circimistances  which 
satisfied  the  court  that  the  Bermuda  had  left  Liverpool  with  the  inten- 
tion of  carrying  contraband  goods  into  a  blockaded  port  of  the  con- 
federacy must  be  found  in  the  many  pages  of  the  record ;  they  are  too 
numerous  to  be  here  set  forth. 

The  case  of  the  Peterhof*^  presented  a  phase  of  the  doctrine  which 
had  been  determined  by  the  French  court  during  the  Crimean  War, 
The  vessel  was  bound  for  the  neutral  port  of  Matamoras  on  the  Rio 
Grande  in  Mexico  with  a  cargo  which  consisted  in  part  of  contraband 
articles  intended  for  the  use  of  the  confederate  army.  The  question 
of  blockade  was  eliminated  from  the  case.  The  district  court  con- 
denmed  the  ship  and  cargo  but  on  appeal  the  Supreme  Court  released 

«  The  Bermuda,  3  Wall.  (U.  8.)  514;  Moore  Int.  Law  Dig.,  vol.  vii,  J1259. 
**  The  Peterhof,  Blatchf .  Prize  Gas.  463,  5  WaU.  (U.  S.)  28 
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the  ship  and  approved  the  condemnation  of  the  cargo.    The  rights  of 
neutrals  were  carefully  guarded. 

"While  articles  not  contraband,"  said  the  court,  "might  be  sent  to 
Matamoras  and  beyond  to  the  rebel  regions  where  the  communications 
were  not  interrupted  by  blockade,  articles  of  a  contraband  nature 
destined  in  fact  to  a  state  in  rebellion  or  for  the  use  of  their  military 
forces  were  liable  to  capture  although  primarily  destined  for  Mata- 
moras. *  *  *  It  is  true  that  even  these  goods  if  really  intended  for  sale 
in  the  market  of  Matamoras  would  be  free  of  liabilities;  for  contraband  may 
be  transported  by  neutrals  to  a  neutral  port  if  intended  to  make  part  of  its 
general  stock  in  trade.  But  there  is  nothing  in  the  case  which  tends  to 
convince  us  that  such  was  their  real  destination,  while  all  the  circumstances 
indicate  that  these  articles  at  least  were  destined  for  the  use  of  the 
rebel  forces  then  occupying  Brownsville  and  other  places  in  the  vicinity. 
Contraband  merchandise  is  subject  to  a  different  rule  in  respect  to 
ulterior  destination  than  that  which  applies  to  merchandise  not  contra- 
band. The  latter  is  liable  to  capture  only  when  a  violation  of  the  block- 
ade is  intended.  The  former  when  destined  to  the  hostile  country  or  to 
the.actual  military  or  naval  use  of  the  country  whether  blockaded  or  not . ' ' 

In  the  cases  of  the  Science  and  the  Volante,  ships  captured  while  on  the 
way  to  Matamoras,  the  Supreme  Court  at  the  same  time  decreed  resti- 
tution of  the  cargoes  because  of  the  insufficiency  of  the  evidence  to 
prove  an  actual  enemy  destination.** 

The  decision  in  the  case  of  the  Springbok**  has  attracted  much  atten- 
tion and  is  doubtless  less  satisfactory  upon  the  facts  than  any  of  the 
other  cases  of  the  series  in  which  the  same  doctrine  was  applied.  The 
bark  Springbok  sailed  from  London,  December  8,  1862,  and  was  cap- 
tured September  3,  1863,  when  about  150  miles  east  of  the  port  of 
Nassau.  The  district  court  of  the  United  States  for  the  southern 
district  of  New  York  condenmed  the  vessel  and  cargo,  but  on  appeal 
the  Supreme  Court  of  the  United  States  reversed  the  decree  as  to  the 
ship  and  affirmed  it  as  to  the  cargo.  The  court  was  satisfied  that  the 
ship  was  in  good  faith  bound  for  the  neutral  port  of  Nassau  and  was 
therefore  not  subject  to  condemnation.  The  ship's  papers  were  also 
regular  and  showed  that  the  voyage  on  which  she  was  captured  was 
from  London  to  Nassau.  There  was  no  concealment  or  spoliation  of 
any  of  the  ship's  papers.  The  owners  of  the  ship  were  neutrals  and  did 
not  appear  to  have  any  interest  in  the  cargo  nor  was  there  sufficient 

«The  Volant,  5  WaU.  (U.  S.)  179:  the  Science,  5  WaU.  (U.  S.)  178. 
*<The  Springbok,  Blatchf.  Prize  Cas.  434  (1863). 
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proof  that  they  had  any  knowledge  of  its  unlawfxil  destination.  A  por- 
tion of  the  cargo  was  general  merchandise  but  a  part  consisted  of  arti- 
cles especially  adapted  for  military  use  and  a  still  larger  part  was  cap- 
able of  being  adapted  for  such  use.  The  evidence  was  held  to  establish 
the  fact  that  the  ship  was  carrying  contraband  goods  which  had  an 
ulterior  but  direct  destination  to  a  belligerent  port  and  that  before  the 
capture  the  intention  had  been  formed  to  run  the  blockade.  As  the 
entire  coast  was  actually  blockaded  it  does  not  seem  to  be  material 
whether  the  intention  to  enter  any  particular  blockaded  port  had  been 
formed.  The  evidence  is  not  very  fully  stated  in  the  opinion  of  the 
Supreme  Court  but  it  is  set  forth  in  great  detail  and  keenly  analyzed 
and  reviewed  by  Judge  Betts,  in  the  opinion  filed  by  him  in  the  United 
States  District  Court. 

It  appeared  that  among  other  things  found  in  certain  packages,  the 
contents  of  which  were  not  disclosed  by  the  bills  of  lading,  were  540 
pairs  of  gray  army  blankets,  240  pairs  of  white  blankets,  340  gross 
of  brass  navy  buttons,  marked  C.  S.  N.  (Confederate  States  Navy), 
10  gross  of  army  buttons  marked  A  (artillery),  390  gross  of  army  but- 
tons marked  I  (infantry),  140  gross  of  army  buttons  marked  C  (cav- 
alry) ,  all  stamped  on  the  under  side,  "Isaac,  Campbell  &  Co.,  77  Jermyn 
St.,  London."  There  were  also  8  cavalry  sabers,  having  the  British 
crown  on  their  guards,  11  sword  bayonets,  87  pairs  of  russet  brogans 
and  47  pairs  of  cavalry  boots.  The  bills  of  lading  disclosed  the  con- 
tents of  but  619  out  of  2007  packages.  The  bills  and  the  manifests 
made  the  cargo  deliverable  to  order.  The  master  was  directed  by  his 
letter  of  instructions  to  report  himself  on  his  arrival  at  the  neutral 
port  to  H,  who  would  give  him  instructions  as  to  the  delivery  of  the 
cargo.  The  entire  cargo  was  claimed  to  be  owned  by  the  firm  of 
Isaac,  Campbell  &  Co.,  and  Thomas  S.  Begbie,  of  London.  On  the 
hearing  in  the  district  court  the  proof  taken  in  the  cases  of  the  Stephen 
Hart  and  the  Gertrude  were  invoked.^  The  Hart  had  been  condemned 
on  the  ground  that  its  contraband  cargo  had  been  sent  from  England 

^  The  invocation  of  the  proofs  in  the  Hart  and  the  Oertnuie  has  been  criticised. 
See  Twiss,  Law  Mag.  and  Rev.  (4  ser.)  1,  quoting  from  the  brief  of  Mr.  Evarts,  counsel 
for  the  claimants  before  the  mixed  commission.  It  was  argued  by  counsel,  when 
the  Springbok  was  before  the  Supreme  Court,  that  invocation  was  permissible  only 
after  further  proof  ordered.  In  reply  it  was  said  that  no  case  decided  that  a  decree 
would  be  reversed  because  invocation  had  been  made  on  the  original  hearing.    The 
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with  an  ostensible  destination  to  Cuba  but  with  a  real  destination  to 
the  enemy's  country,  by  Isaac,  Campbell  &  Co.,  the  same  persons 
who  with  Begbie  claimed  to  own  the  cargo  of  the  Springbok.  The 
Gertrude  had  cleared  from  Greenock  for  Havana  or  Nassau  and  been 
captured  while  on  an  ostensible  voyage  to  St.  John's,  New  Brunswick. 
Her  certificate  of  registry  named  Thomas  F.  Begbie  as  sole  owner. 
She  was  captured  while  making  for  the  harbor  of  Charlestown,  South 
Carolina,  with  a  cargo  of  contraband  goods.  A  comparison  of  the 
cargoes  showed  very  conclusively  that  the  three  ships  had  been  loaded 
from  the  same  general  stock.  Thus  on  the  Springbok  there  were  18 
bales  of  "army  blankets,  butternut  color,"  each  marked  A  in  a  dia- 
mond and  bearing  irregular  numbers.  On  the  Gertrude  were  found 
bales  of  army  blankets  each  marked  A  in  a  diamond  and  so  numbered 
as  to  supply  the  missing  numbers  of  the  series  and  show  that  thoy  were 
a  part  of  a  stock  of  goods  which  had  been  shipped  as  one  transaction 
on  the  different  vessels.  From  the  facts  of  common  ownership  and 
the  character  of  the  cargoes  the  inference  was  strongly  suggested  that 
the  Springbok  had  the  same  destination  which  the  court  had  found 
for  the  Hart  and  the  Gertrude.  In  addition  to  the  practice  of  invoca- 
tion the  court  followed  the  universal  practice  of  prize  courts  and  took 
cognizance  of  the  status  of  the  claimants,  who  appeared  before  it  for 
the  purpose  of  learning  whether  they  came  with  clean  hands  or  whether 
they  had  been  before  engaged  in  a  similar  illegal  traflBc.**  The  court 
said: 

That  some  other  destination  than  Nassau  was  intended  may  be  inferred 
from  the  fact  that  the  consignment  shown  by  the  bills  of  lading  and  the 
manifest  was  to  order  or  assigns.  Under  the  circumstances  of  this  trade, 
already  mentioned,  such  a  consignment  must  be  taken  as  a  negation  that 
any  sale  had  been  made  to  any  one  at  Nassau.  It  must  also  be  taken  as 
a  negation  that  any  such  sale  was  intended  to  be  made  there.  ♦  ♦  ♦  We  do 

court  admitted  that  the  procedure  was  not  strictly  regular  but  held  that  the  matter 
was  within  the  lawful  exercise  of  the  discretion  of  the  court.  See  Davis,  Lee  Tri- 
bunaux  des  Prises  des  £tats-Unis.  The  British  foreign  office  was  of  the  opinion 
that  these  records  were  "properly  invoked." 

*  The  Juffrowy  1  C.  Rob.  127;  the  Argo.  1  C.  Rob.  158;  the  Nancy,  3  C.  Rob.  122; 
the  Rosalie  and  Bettys  2  C.  Rob.  343;  the  Experiment^  8  Wheat.  (U.  S.)  261.  Judge 
Betts  also  cited  Mosely  on  Contraband,  p.  99,  for  the  rule  that  the  known  character 
of  the  owners  and  agents  of  a  vessel  as  connected  with  the  contraband  trade  is  a 
circumstance  to  be  considered  in  determining  whether  there  is  sufficient  reason  to 
doubt  the  regularity  of  the  ship's  papers  as  to  justify  the  court  in  disregarding  them. 
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not  now  refer  to  the  character  of  the  cargo  for  the  purpose  of  determining 
whether  it  was  liable  to  condemnation  as  contraband  but  for  the  purpose 
of  ascertaining  its  real  destination;  for  we  repeat,  contraband  or  not,  it 
could  not  be  condemned,  if  really  destined  for  Nassau  and  not  beyond; 
and  contraband  or  not  it  must  be  condenmed  if  destined  to  any  rebel 
port,forallrebelports  were  under  blockade.  *  *  *  We  cannot  look  at 
such  a  cargo  as  tlus  and  doubt  that  a  considerable  portion  of  it  was  going 
to  the  rebel  states  where  alone  it  could  be  used;  nor  can  we  doubt  that  the 
whole  cargo  had  one  destination.  Now  if  this  cargo  was  not  to  be 
carried  to  its  ultimate  destination  by  the  Springbok  and  the  proof  does 
not  warrant  us  in  saying  that  it  was,  the  plan  must  have  been  to  send  it 
forward  by  transshipment  and  we  think  it  evident  that  such  was  the 
purpose.  We  have  already  referred  to  the  bills  of  lading,  the  manifest 
and  the  letter  of  Speyer  &  Heywood  as  indicating  this  intention;  and  the 
same  inference  must  be  drawn  from  the  disclosures  by  the  invocation, 
that  Isaac,  Campbell  &  Co.  had  before  supplied  military  goods  to  the 
rebel  authorities  by  indirect  shipments  and  that  Begbie  was  owner  of 
the  Gertrude  and  engaged  in  the  business  of  running  the  blockade.  If 
these  circumstances  were  insufficient  grounds  for  a  satisfactory  conclu- 
sion, another  might  be  found  in  the  presence  of  the  Gertrude,  in  the 
harbor  of  Nassau,  with  undenied  intent  to  run  the  blockade  about  the 
time  when  the  arrival  of  the  Springbok  was  expected  there.  *  *  *  All 
these  condemnatory  circumstances  must  be  taken  in  connection  with  the 
fraudulent  concealment  attempted  in  the  bills  of  lading  and  the  manifest, 
and  with  the  very  remarkable  fact  that  not  only  has  no  application  been 
made  by  the  claimants  for  leave  to  take  further  proof  in  order  to  furnish 
some  explanation  of  these  circumstances  but  that  no  claim  sworn  to 
personally  by  either  of  the  claimants  has  ever  been  filed.  Upon  the 
whole  case  we  cannot  doubt  that  the  cargo  was  originally  shipped  with 
intent  to  violate  the  blockade;  that  the  owners  of  the  cargo  intended  that 
it  should  be  transshipped  at  Nassau  into  some  vessel  more  likely  to 
succeed  in  reaching  safely  a  blockaded  port  than  the  Springbok;  that  the 
voyage  from  London  to  the  blockaded  port  was  as  to  cargo,  both  in  law 
and  in  the  intent  of  the  parties,  one  voyage;  and  that  the  liability  to 
condenmation  if  captured  during  any  part  of  that  voyage  attached  to  the 
cargo  from  the  time  of  sailing.** 

The  attitude  of  the  British  government  with  reference  to  these  seiz- 
ures has  been  misimderstood.  When  the  correspondence  between  the 
two  countries  was  published  in  1900,  it  appeared  that  it  at  the  time 
had  found  no  reasons  for  questioning  the  correctness  of  the  decision 
in  any  of  the  cases.*'  It  seems  that  the  opinions  and  arguments  of 
English  counsel  employed  by  the  claimants  have  been  published  as 
though  they  were  the  official  opinions  of  the  law  officers  of  the  crown. 

«  The  Spnngbok,  5  WaU.  (U.  8.)  1  (1866). 

*  Correspondence,  Misoellaneons  (1900),  Nos.  1,  27,  28,  31,  33.  See  Hansard, 
3  ser.,  vol.  dxx,  ools.  1834-5.    Debate  in  House  of  Lords,  May  18,  1863. 
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On  February  20,  1864,  after  the  determination  of  the  Springbok  case 
in  the  court  of  original  jurisdiction,  Earl  Russell  informed  Lord  Lyons 
that  her  majesty's  government  had  considered  the  judgment  of  Judge 
Betts  and  would  not  oflScially  interfere  in  the  matter;  that  the  owners 
must  be  left  to  the  usual  and  proper  remedy  by  appeal.  Lord  Russell 
further  declared  that 

a  careful  perusal  of  this  elaborate  and  able  judgment  containing  the 
reasons  of  the  judge,  the  authorities  cited  by  him  in  support  of  it,  and 
the  important  evidence  properly  invoked  from  the  cases  of  the  Stephen 
Hart  and  the  Gertrude  (which  her  majesty's  government  have  now  seen 
for  the  first  time),  in  which  the  same  parties  were  concerned,  goes  so  far 
to  establish  that  the  cargo  of  the  Springbok,  containing  a  considerable 
portion  of  contraband,  was  never  really  and  bona  fide  destined  for  Nas- 
sau, but  was  either  destined  merely  to  call  there,  or  to  be  immediately 
transshipped  after  its  arrival  there  without  breaking  bulk  and  without 
any  previous  incorporation  into  the  common  stock  of  that  colony,  and 
then  to  proceed  to  its  real  destination,  being  a  blockaded  port  The 
complicity  of  the  owners  of  the  ship,  with  the  design  of  the  owners  of  the 
cargo,  is  to  say  the  least,  so  probable  on  the  evidence  that  there  would  be 
great  difficulty  in  contending  that  this  ship  and  cargo  had  not  been 
rightly  condemned. 

After  the  case  was  finally  disposed  of  by  the  Supreme  Court,  the  owners 
of  the  cargo  presented  to  Lord  Stanley,  who  had  become  foreign  secre- 
tary, a  petition  asking  that  the  government  demand  from  the  United 
States  compensation  for  the  damages  caused  by  the  alleged  illegal 
condemnation  of  their  property.  The  petition  was  accompanied  by 
the  opinion  of  private  coimsel*'  for  the  claimants  that  the  judgment 
rested  upon  grounds,  many  of  which  were  inaccurate  in  fact  and  erro- 
neous in  principle.  This  petition  and  opinion  were  referred  to  the  law 
officers  of  the  crown  and  thereafter,  on  July  24,  1868,  the  foreign 
office  announced  that  the  government  would  not  be  justified  in  mak- 

^*  Mr.  Mellish,  afterward  Lord  Mellish,  and  Sir  Vernon  Harcourt  (HistoricuB).  In 
this  opinion  it  is  said  that  'Hhe  Supreme  Court  have  in  their  opinion  justly  stated 
that  the  real  question  upon  which  the  condemnation  must  turn  is  the  original  desti- 
nation of  the  cargo."  Moore,  Int.  Law.  Dig.,  vol.  vii,  p.  723.  In  his  juridical 
review  of  the  Springbok  case,  Dr.  Gessner  states  that  the  British  foreign  office 
shortly  after  the  seizure  of  the  bark  Springbok  laid  the  case  before  the  law  officers  of 
the  crown  and  were  advised  that  the  seizure  was  null  and  void. 

This  opinion  is  quoted  in  AVharton,  Int.  Law  Dig.,  vol.  vi,  {362.  p.  394,  and  by 
Desjardin,  59  Revue  des  Deux  Mondes,  218.  A  recent  writer  in  the  Law  Quart.  Rev., 
vol.  17,  Ixv,  p.  24  note,  states  that  he  has  been  unable  to  find  any  record  of  the 
opinion. 
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ing  any  claim  for  compensation.  With  reference  to  the  objection  to 
the  inference  drawn  by  the  court  from  the  fact  that  the  bills  of  lading 
did  not  disclose  the  contents  of  the  packages  or  name  any  consignee 
because  this  was  the  customary  practice  in  that  trade,  it  was  stated  that 
a  practice  which  might  be 

perfectly  regular  in  time  of  peace  under  the  municipal  regulations  of  a 
particular  state,  will  not  always  satisfy  the  laws  of  nations  in  time  of  war, 
more  particularly  when  the  voyage  may  expose  the  ship  to  the  visits  of 
belligerent  cruisers. 

The  ship's  manifest  was  equally  silent. 

** Having  regard,"  said  the  foreign  office,  "to  the  very  doubtful  char- 
acter of  all  trade  ostensibly  carried  on  at  Nassau  during  the  late  war  in 
the  United  States  and  to  many  other  circumstances  of  suspicion  before 
the  court,  her  majesty's  government  are  not  disposed  to  consider  the 
argument  of  the  court  on  the  point  as  otherwise  than  tenable. " 

Under  all  the  circumstances  and  in  the  absence  of  evidence  from 
the  claimants  as  to  what  was  to  become  of  the  goods  after  their 
arrival  at  Nassau,  her  majesty's  government  thought  that 

the  court  was  entitled  to  draw  the  inference  that  the  consignors  of 
the  goods  intended  to  be  parties  to  the  immediate  transport  and  impor- 
tation of  these  goods  into  a  blockaded  port  on  their  being  taken  out  of 
the  Springbok. 

As  to  the  reference  in  the  opinions  to  the  Gertrude  and  the  statement 
of  the  claimants  that  the  Gertrude  did  not  arrive  at  Nassau  imtil  after 
the  capture  of  the  Springbok,  it  was  said  that  she  appeared  to  have  been 
delayed  but 

when  she  did  reach  Nassau  after  the  capture  of  the  Springbok  she  took 
on  board  a  contraband  cargo,  on  which  the  marks  and  numbers  corre- 
sponded to  some  extent  with  certain  marks  and  numbers  on  many  pack- 
ages in  the  Springbok  and  she  was  captured  and  condemned  without 
any  attempt  being  made  to  resist  such  condemnation. 

Nor  did  her  majesty's  government  consider  that  the  decisions  in  the 
cases  of  the  Peterhof  and  the  Dolphin  called  for  any  intervention. 
While  not  accepting  as  satisfactory  all  the  reasons  assigned  by  the 
court,  Lord  Russell  was  not 

prepared  to  say  that  the  decisions  themselves  under  all  the  circumstances 
of  the  cases  are  not  in  harmony  with  the  principles  of  the  judgments  of 
the  English  prize  courts.  With  respect  to  the  case  of  the  Pearl  her 
majesty's  government  considers  that  the  course  pursued  by  the  judge 
was  fair  and  equitable. 
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Gaims  for  compensation  for  damages  ariang  out  of  the  condenma- 
tioD  of  these  \'es8els  were  presented  to  a  commmcm  which  was  created 
under  the  pro\i^ons  of  the  treaty  of  Washington.  The  claunants 
were  ably  represented  before  this  conmiission  and  it  is  not  possible 
to  conceive  of  any  objections  to  the  legality  of  the  judgment  which 
condemned  the  cargo  of  the  Springbok  which  were  not  there  urged 
with  acuteness  and  force.  The  conmiission  awarded  damages  for  the 
detention  of  the  ship  but  unanimously  disallowed  any  claim  for  dam- 
ages for  the  condemnation  of  the  cargo.^ 

The  doctrine  as  applied  by  the  prize  courts  of  the  United  States  has 
never  since  been  questioned  by  Great  Britain.  But  many  distin- 
guished jurists  were  of  the  opinion  that  it  was  an  iimovation  upon  the 
original  doctrine  and  particularly  objectionable  ^dien  applied  to  the 
law  of  blockade.  Sir  Travers  Twiss  **  asserted  that  so  severe  an  expo- 
siticm  of  the  law  of  blockade  was  not  to  be  found  in  the  reported  judg- 
ments of  the  European  prize  courts  and  that  it  added  a  new  terror  to 
war.  He  thought  that  it  mi^t  be  presumed  that  the  judges  of  the 
Supreme  Court  did  not  foresee  the  wide  scope  of  interference  with  neu- 
tral conuneroe  which  what  he  called  the  doctrine  of  blockade  by  inter- 
pretation would  authorize,  and  that  they  had  overlooked  the  fact  that 
no  evidence  can  in  the  nature  of  the  case  be  forthcoming  in  a  ship's 
papers  or  in  the  cargo  papers,  to  refute  the  suggestion  of  a  posable 
reshipment  of  the  cargo  on  board  another  vessel  destined  to  another 
port  after  delivery  at  the  port  of  primary  destination.  The  judgment 
in  his  opinion  also  violated  the  rule  of  maritime  prize  law  that  the  ship's 
manifest  and  the  bills  of  lading  are  the  best  evidence  of  the  ownership 
and  destination  of  the  cargo.  Sir  Robert  Phillimore"  found  it  diflB- 
cult  to  support  the  decision 

of  the  majority  of  the  Supreme  Court  of  the  United  States  in  the  case  of 
the  Springbok.thsLt  a  cargo  shipped  for  a  neutral  port  can  be  condemned 

**  British  and  .\inerican  Claims  CommissioD;  Art.  xii  of  the  treaty  of  Washing- 
ton; Moore,  Int.  Arbe.,  vol.  iv,  p.  3928;  Hale's  Repent,  p.  117  ;voL  3,  For.  Rel.,  1873; 
Bhie  Book,  North  America,  No.  2  (1874);  Brief  of  Mr.  E^-arta,  Department  oi  State. 

*■  Belligerent  Rights  on  the  High  Seas  since  the  Declaration  of  Paris  (1884).  This 
paper  was  read  before  the  Antwerp  meeting  (1877)  of  the  Association  for  the  Refonn 
and  Codification  of  the  Law  ot  Nations,  and  is  also  printed  in  Law  Mag.  and  Rev.,  vol. 
iii  (4th  ser.),  p.  12. 

The  statement  that  the  opinion  in  the  Springbok  case  was  by  a  majority  of  the 
court  is  an  error.    There  was  no  dissent. 

"Phillimore,  Int.  Law,  voL  iii,  p.  490. 
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on  the  ground  that  it  was  intended  to  transship  it  at  the  neutral  port  and 
forward  it  by  another  vessel  to  a  blockaded  port. 

Sir  Sherston  Baker**  believed  that  the  rule  announced  by  the  court 
had  inflicted  a  serious  blow  on  neutral  rights  and  was  in  conflict  with 
the  views  generally  expressed  theretofore  by  the  United  States. 
Hall"  objected  to  the  decisions  because  the  vessels  were  in  his  judg- 
ment condemned 

not  for  an  act,  for  the  act  done  was  in  itself  innocent,  and  no  previous 
act  existed  with  which  it  could  be  connected  so  as  to  form  a  noxious 
whole,  but  on  the  mere  suspicion  of  an  intention  to  do  an  act.  Between 
the  grounds  upon  which  these  and  the  English  cases  were  decided  there 
is  of  course  no  analogy. 

But  the  argument  constructed  upon  the  airy  premise,  "of  course," 
was  not  satisfactory  to  other  writers. 

**In  the  administration  of  all  law,  "said  Sir  Edward  Creasy,"* 'interna- 
tional as  well  as  municipal,  the  realities  and  not  the  sham  are  to  be 
regarded.  The  artifice  which  is  in  fraud  of  the  law  is  itself  a  breach  of 
the  law.  Unquestionably  there  ought  to  be  a  very  full  and  clear  proof 
of  the  artifice  being  practiced  as  well  as  planned.  The  burden  of  proof 
necessarily  lies  on  the  captor  who  imputes  liability  to  seizure,  nay  more, 

••  Halleck's  Int.  Law,  vol.  ii  (Baker's  ed.),  p.  219.  In  a  later  work,  entitled  First 
Steps  in  Int.  Law,  p.  310,  Baker  says:  ''It  is  a  most  tinfortunate  decision  ♦  ♦  ♦ 
vessels  are  captured  while  on  their  way  from  one  neutral  port  to  another  and  were 
condemned  not  for  what  they  had  done,  which  was  prima  facie  innocent,  but  on  the 
suspicion  of  an  intention  to  do  an  unlawful  act." 

**  Hall,  Int.  Law,  4th  ed.,  p.  695  note.  ''0/  courae,  the  analogy  of  'continuous 
colonial  voyages'  is  nU  ad,  rem."  sajrs  a  recent  writer  in  Jour,  of  Soc.  of  Com.  Leg. 
(n.  8.),  vol  vi,  p.  204.  Lawrence  (Int.  Law,  p.  597)  says:  "Putting  aside  disputes  as 
to  fact,  the  statements  of  law  involved  in  the  decision  are  open  to  grave  doubt.  If  a 
belligerent  may  capture  a  neutral  vessel  honestly  intended  for  a  neutral  p>ort,  and 
condemn  her  cargo  because  he  vaguely  suspects  it  will  be  transferred  to  some  vessel 
imknown  to  him  and  sent  to  some  hostile  destination  also  unknown  to  him,  a  new 
disability  has  been  imposed  upon  neutral  commerce.  States  at  war  will  in  future 
be  able  to  establish  what  has  well  been  called  a  blockade  by  interpretation  of  any 
neutral  port  situated  near  the  coast  of  an  enemy.  *  *  *  Its  authority  has  been 
seriously  impaired  by  this  chorus  of  disapproval.  The  utmost  that  can  be  allowed  is 
that,  if  the  captors  have  clear  and  definite  proof  that  the  destination  of  the  cargo  is 
hostile  while  that  of  the  vessel  is  neutral,  the  courts  may  separate  between  the  two 
and  condemn  the  former  while  releasing  the  latter.  Further  it  is  impossible  to  go 
without  inflicting  great  injustice  on  neutral  trade."  As  this  distinction  was  made  by 
the  Supreme  Court  in  the  Springbok  case,  the  force  of  the  criticism  is  not  apparent. 
For  similar  statements,  see  Walker,  Science  of  Inter.  Law,  p.  514,  and  Walker's  Manual 
of  Pub.  Int.  Law,  p.  209;  Taylor  Int.  Law,  §  683. 

"  Creasy,  First  Platform  of  Int.  Law,  p.  624. 
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neutral  destination  ought  to  be  looked  on  as  presumptive  proof  of  the 
destination  of  the  cargo  and  the  evidence  on  behalf  of  the  captors  to 
outweigh  such  presumption  ought  to  be  very  different  in  quality  and 
amount  from  what  was  held  sufficient  in  the  case  of  the  Springbok,  But 
if  full  and  clear  evidence  is  adduced  that  the  contraband  was  not  destined 
for  sale  and  consumption  in  the  neutral  markets,  but  that  the  direct 
and  primary  object  of  their  shipment  was  to  forward  them  to  or  for  the 
enemy,  then  the  belligerent  against  whom  they  were  destined  to  be 
used  has  a  right  to  protect  himself  by  arresting  and  seizing  the  intended 
instruments  of  ill  to  him  while  they  are  on  the  seas  which  are  the  high- 
ways of  all  nations  but  the  territories  of  none. " 

Prof.  Montague  Bernard**  objected  not  so  much  to  the  rule  as  to 
the  severe  manner  in  which  he  believed  it  had  been  enforced.  He 
admitted  that  it  was  probable  that  all  through  the  war  very  few  cargoes 
were  really  intended  to  be  disposed  of  at  Nassau,  and  that  injustice 
would  rarely  be  done  by  acting  on  the  presumption  that  the  business 
of  southern  traders  or  agents  residing  there  was  not  so  much  to  make 
purchases  on  the  spot  as  to  forward  the  transmission  of  goods  from 
Europe.  He  thought  that  it  must  be  admitted  that  while  the  rules 
which  had  been  gradually  worked  out  by  the  prize  courts  were  not 
on  the  whole  inequitable,  their  application  had  sometimes  been  severe. 
Excuses  for  this  he  foimd  in  the  extreme  facility  with  which  the  rules 
themselves  might  be  evaded.  Prize  courts  were  incessantly  struggling 
with  artifices  and  contrivances  which  are  traditional  and  resorted  to 
in  all  maritime  wars,  artifices  and  contrivances  as  easy  to  practice  as 
they  are  difficult  to  unmask — by  which  neutral  trade  is  constantly 
struggling  to  escape  the  heavy  pressure  of  war  and  elude  its  restraints. 
He  recognized  the  danger,  however,  to  neutral  trade,  in  the  tendency 
to  infer  ulterior  destination  from  insufficient  and  unsatisfactory 
evidence. 

There  was  also  a  difference  of  opinion  among  American  writers. 

■•  Bernard,  The  Neutrality  of  Great  Britain  during  the  American  Civil  War,  p. 
320.  In  the  BritiBh  Manual  of  Naval  Prizes  (1866),  the  editor,  Mr.  Lushington,  after 
stating  that  in  this  volume  the  destination  of  the  vessel  had  been  treated  as  conclusive 
evidence  of  the  destination  of  the  goods,  contrary  to  the  claim  of  the  belligerents, 
said:  '' Judged  by  principle  the  view  of  the  belligerent  seems  correct.  A  neutral 
vessel  which  forwards  munitions  of  war  on  their  way  to  their  ultimate  destination  to 
one  of  the  belligerents  is  really  aiding  and  abetting  in  the  war  and  this  on  the  high 
seas."  The  same  statement  of  the  rule  appears  in  the  Naval  Prize  Manual  of  1888. 
But  Professor  Holland,  the  editor  of  the  last  edition,  regards  the  rule  as  obsolete. 
See  statement  of  Lord  Salisbury,  infra. 
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President  Woolsey*^  believed  that  the  American  decisions  were  a  natural 
extension  of  the  English  principle  of  continuous  voyages  as  announced 
by  Lord  Stowell,  but  suggested  the  danger  that  the  courts  might  infer 
the  illegal  intention  from  insufficient  evidence.  J.  C.  Bancroft  Davis,*' 
American  minister  in  Beriin,  published  a  defense  of  the  decisions 
and  the  practice  and  procedure  adopted  by  the  American  prize  courts, 
and  remarked  that  the  fact  that  the  United  States  has  been  a  defender 
of  neutral  rights  in  the  past  does  not  require  it  to  advocate  and  defend 
a  fictitious  neutrality.  Dana,"  writing  before  the  final  decision 
in  the  Springbok  case,  said  that  if  the  cargo  is  destined  to  be  carried 
through  a  blockade,  it  can  be  captured  at  any  stage  of  the  voyage. 
A  neutral  destination  will  often  be  interposed  in  such  cases  with  all  the 
ceremonies  of  landing  transshipment  and  sale  as  in  the  case  of  contra- 
band and  the  same  test  and  principles  of  reasoning  apply  to  both.  Dr. 
Wharton*^  believed  that  the  decision  of  the  case  of  the  Springbok  should 
not  be  adhered  to  because  in  his  opinion  it  violated  those  principles 
of  neutral  rights  for  which  the  United  States  had  always  consistently 
contended.  His  principal  objection  was,  however,  to  the  application 
of  the  doctrine  to  the  law  of  blockade. 

As  was  to  be  anticipated  the  decided  weight  of  continental  opinion 
as  expressed  by  writers  on  international  law  was  against  the  sound- 
ness and  policy  of  the  American  decisions.  These  writers  had  never 
accepted  either  the  rule  of  the  war  of  1756  or  the  doctrine  of  continuous 
voyages  as  applied  by  the  British  prize  courts  and  could  not  reasonably 
be  expected  to  approve  an  application  of  the  doctrine  which  seemed 
to  impose  further  restrictions  upon  the  claims  of  neutrals.  The  dis- 
approval of  the  rule  as  applied  to  the  law  of  blockade  was  almost  uni- 
versal as  it  was  inconsistent  with  the  French  practice  of  condemnation 
only  after  a  vessel  had  once  been  warned  of  the  existence  of  the  block- 
ade by  the  blockading  fleet.  But  some  of  the  most  distinguished  con- 
tinental writers  found  nothing  particularly  objectionable  in  the  appli- 

"  Woolsey,  Int.  Law  (6  ed.),  p.  536. 

**  Davis,  Les  Tribunaux  de  prises  des  i^tats-Unis,  Paris  (1878).  See  Snow,  Int. 
Law  (2d  ed.),  p.  160. 

**  Wheaton,  Int.  Law  (Dana)  §598,  note  231.  See  also  the  pamphlet  by  Histori- 
eus  on  The  Nassau  Trade,  pp.  33-40  (1863). 

*^  Wharton,  Int.  Law  Dig. ,  vol.  iii,  §363,  p.  404.  See  also  an  article  in  the  Indepen- 
dent, June  10,  1889,  on  Patches  on  the  Constitution.  Reprinted  in  the  Dip.  Corres. 
of  the  Am.  Rev.,  vol.  i,  p.  xxvii. 
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cation  of  the  doctrine  of  continuous  voyages  to  the  carriage  of  contra- 
band. Calvo/*  who  may  be  considered  as  belonging  to  the  continental 
school  of  writers,  reviews  the  case  of  the  Springbok  very  fully  and 
expresses  approval  of  the  doctrine  of  the  case,  although  like  many 
others  he  was  not  satisfied  with  the  evidence.    According  to  Fiore,"* 

contraband  goods  destined  for  one  belligerent  may  be  seized  by  the  other 
belligerent  if  found  on  a  neutral  ship  sailing  between  neutral  ports  if  it 
is  plain  that  the  intention  was  to  supply  the  goods  to  the  former  belliger- 
ent. In  this  sense  the  voyages  of  such  goods  are  continuous  as  they  con- 
stitute an  indivisible  unity  as  links  in  the  same  chain.  This  by  itself 
however  would  not  justify  the  seizure  of  the  vessel  but  only  the  seizure  of 
such  goods  as  are  actually  contraband. 

Gessner"  also  condemned  the  decision  in  the  Springbok  case  but 
approved  the  doctrine  as  applied  to  the  carriage  of  a  contraband. 

"The  capture,"  says  he,  "can  be  justified  even  if  the  destination  is  a 
neutral  port  if  it  can  be  proved  beyond  a  doubt  that  the  contraband  of 
war  is  destined  for  the  enemy. " 

Bluntschli**  stated  the  rule  clearly  and  definitely  that  if  the  ship  or 
goods  are  sent  to  the  destination  of  a  neutral  port  only  the  better  to 

•*  Calvo,  Le  Droit  Int.  (4  ed.),  torn,  v,  p.  43,  where  the  views  of  many  writeifi  are 
stated.  '^C'est  la  destination  ennemie  qui  d^de:  En  prindpe  il  n'y  a  pas  de  la 
oontrebande  entre  ports  neutres  mais  il  ne  faut  pas  qu'en  observant  la  lettre  de  oe 
prineipe  on  en  blesse  Tesprit,  *  *  *  on  ne  pent  done,  dans  le  cas  de  oontrebande, 
rejeter  Tapplication  de  la  th^rie  de  la  continuity  de  voyage  comme  dans  la  question 
du  blocus.  La  oontrebande  est  soumise  k  la  capture  dte  qu'elle  a  quitt^  le  port 
neutre  k  destination  d'un  port  ennemi,  qu'elle  soit  expddi^  direotement  ou  par 
voie  d6toum6e;  'dolus  circuitu  rum  jmrgatur,*  "  (Geflfcken,  Heflfter  (4th  ed.  French), 
p.  392  note  2.) 

"Fiore,  Le  Droit  Int,  torn,  iii,  §1649,  by  Antoine. 

••Gessner,  Rev.  de  Droit  Int.,  torn.  \di,  p.  236.  See  Woolsey,  Int.  Law,  p.  357, 
citing  Nord  Deutsche  Alleg.  Zeit.  of  Dec.  29/30  (1868).  In  Le  Droit  des  Neutres 
Sur  Mer,  p.  137,  Dr.  Gessner  says:  "Le  transport  des  articles  de  oontrebande  n'est 
permissible  suivant  les  principes  que  nous  croyons  juste  que  lorsque  le  vaisseau 
neutre  est  saisi  en  pleine  mer,  et  que  la  destination  pour  Tennemi  des  marchandises 
qu'il  porte  ne  fait  I'objet  d'aucun  doute.  Une  fois  la  destination  bien  d^tennin^, 
il  est  parfaitment  indifferent  que  le  vaisseau  neutre  se  rende  dans  un  port  neutre 
d'ou  la  oontrebande  de  guerre  doit  etre  transports  dans  un  port  bellig^rant,  ou  que 
les  destinataires  prennent  {xxssession  de  la  marchandise  dans  le  port  neutre.  Le 
lieu  de  destination  n'a  aucune  importance;  tout  depend  de  la  destination  elle-mtoie, 
du  fait  que  la  marchandise  est,  ou  n'est  pas,  destinS  a  un  bellig^ant;  du  fait  que 
Ton  ne  pent  pas  d^duire  des  circonstances  qu'elle  sera  appliquS  aux  besoins  de  la 
guerre." 

^^  ''Si  les  nav'ires  ou  marchindises  ne  sont  exp6diS  k  destination  d'un  port  neutre 
que  pour  mieux  venir  en  aide  k  Tennemi  il  y  aura  oontrebande  de  guerre  et  la  con- 
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come  to  the  aid  of  the  enemy,  they  are  contraband  of  war  and  may 
legally  be  con&cated.  Perels*^  agreed  that  when  a  ship  laden  with 
contraband  goods  is  on  a  voyage  from  one  neutral  port  to  another,  it 
does  not  follow  that  the  destination  is  conclusive  as  to  the  innocence 
of  the  cargo.  Others  assert  that  the  idea  of  contraband  is  not  to 
be  entertained  in  connection  with  a  voyage  from  one  neutral  port  to 
another  and  repudiate  the  doctrine  of  continuous  voyages  in  its 
entirety .••  The  grounds  upon  which  writers  of  this  class  place  their 
objections  to  the  doctrine,  as  applied  in  the  American  cases,  are  well 
stated  by  Fauchille,  in  his  work  upon  the  law  of  blockade.'^  After 
speaking  of  the  origin  of  the  doctrine  he  says: 

This  doctrine  was  pushed  by  the  Supreme  Court  of  the  United  States 
so  as  to  make  it  sustain  the  seizure  of  a  vessel  between  the  port  of 
original  departure  and  an  intermediate  neutral  port  and  this  on  the 
conjecture  of  an  ulterior  adventure  being  projected  for  the  goods  in 
question  from  such  intermediate  neutral  port  to  a  blockaded  port.  *  ♦  * 
The  effect  of  this  decision  is  to  impose  upon  a  voyage  between  two  neu- 
tral ports  the  penalties  which  may  be  imposed  on  a  voyage  between  a 
neutral  and  a  belligerent  port.  The  decision  stands  on  the  fiction  that 
though  the  vessel  in  which  the  goods  are  to  be  carried  is  changed  at  the 
intermediate  port,  yet  the  voyage  is  the  same;  and  the  reason  would 

fiscation  sera  justifi^e.''  Droit  Int.  Codifi^  (Lardy's  ed.,  1895,  §813).  Bluntschli 
ocmdemned  the  doctrine  applied  to  the  law  of  blockade.     See  {835  note. 

*  Perels,  Das  Internationale  Oeffentliche  Seerecht,  p.  259,  French  ed.,  p.  278. 

"  In  a  paper  read  before  the  International  Law  Association  at  the  1905  Session, 
Dr.  Thomas  Baty  says:  "One  cannot  feel  satisfied  with  Fillet's  permission  to  bellig- 
erents to  contradict  the  ship's  papers  purporting  to  show  a  neutral  destination,  by 
evidence  ab  extra.  Such  a  permission  immediately  renders  nugatory  the  freedom 
which  a  neutral  is  formally  accorded.  Fillet,  moreover,  adopts  the  cmious  view 
that,  if  the  destination  of  goods  is  a  neutral  port,  they  cannot  be  contraband,  even 
if  they  are  meant  to  go  overland  to  the  enemy;  whilst  if  the  immediate  destination  is 
a  neutral  port,  but  they  are  meant  to  be  eventually  carried  on  to  a  hostile  one  by 
sea,  they  are  capable  of  condemnation.  If  he  means  that  if  they  have  a  through  bill 
of  lading  to  the  enemy's  port  they  may  be  confiscated,  there  may  be  little  objection 
to  the  proposition.  Otherwise  there  seems  no  reason  in  the  nature  of  things  why  a 
conjectural  voyage  by  water  should  be  any  more  taken  into  account  than  a  con- 
jectural voyage  by  land.  (Lois  de  le  Guerre,  {§216,  217.)  Fillet  follows  Gessner, 
Phillimore  and  Ferelsin  his  theoretically  satisfactory  but  practically  fatal  concession, 
Deqardins  does  not  seem  to  go  so  far;  he  allows  the  belligerent  to  make  a  capture 
when  the  ostensible  neutral  destination  is  a  mere  blind." 

See  Th6orie  du  Voyage  Continue.     Faul  Fauchille,  Rev.de  Droit  Int.  et  Fub., 
tom.  iv,  p.  297. 

"  Fauchille,  Du  Blocus  Maritime,  {335  ff. 
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apply  no  matter  how  many  changes  the  goods  might  be  subjected  to  or 
how  many  successive  neutral  ports  they  might  pass  through.  But  inter- 
national law  repudiates  such  fictions.  International  law  being  eminently 
law  based  on  common  sense,  the  fiction  in  the  present  case  imposes  on 
neutral  commerce  burdens  irrationally  onerous.  It  gives  to  belligerent 
cruisers  power  over  a  neutral  port,  greater  and  more  arbitrary  than  they 
possessed  in  respect  to  belligerent  ports  since  while  neutrals  can  carry  to 
non-blockaded  ports  objects  contraband  of  war  they  cannot  without 
risk  of  seizure  carry  the  same  objects  to  another  neutral  port. 

In  some  instances  the  criticism  has  been  intemperate  and  unreason- 
able and  based  upon  inadequate  knowledge  of  the  facts.''  Kleen 
states  that  the  doctrine  of  the  British  prize  courts  was  revived  by 
the  United  States  during  the  war  of  rebellion, 

par  des  commandments  ignorants  et  des  juges  qui  entrain^s  par  le 
chauvinisme  de  ce  conflit  acham^,  refusaient  aux  Sudistes  le  droit  des 
belligerent;  et  cela,  en  d^pit  de  la  d^saprobation  tant  du  govemement  de 
Washington  que  des   principales  autorit^s  scinetifiques  am^ricaines.'* 

**  Remy  (Th^orie  de  la  Continuity  du  Voyage,  etc.)  states  that  the  case  of  the 
Springbok  was  decided  by  the  Supreme  Court  of  New  York.  Fiore  is  also  a  trifle  vague 
as  to  the  identity  of  the  court.  (Nouveau  Droit  Int.  Pub.  (Antoine),  torn,  iii,  {{1648, 
1649.) 

**  Kleen,  Lois  et  Usages  de  la  Neutrality,  torn,  i,  p.  638  (1898).  If  there  is  any 
justification  for  this  disparaging  reference  to  the  Supreme  Court  of  the  United 
States  it  must  be  found  in  the  letter  which  it  was  claimed  was  written  by  Mr.  Justice 
Nelson  to  William  Beach  Lawrence,  in  which  the  justice  is  said  to  have  stated  "that 
the  Supreme  Court  was  not  familiar  with  the  law  of  blockade  at  the  time  when  the 
appeal  in  the  case  of  the  Springbok  came  before  it,  and  that  the  minds  of  several  of 
the  judges  were  warped  by  patriotic  sentiments  and  by  resentment  against  England." 
The  letter  is  printed  in  Law  Mag.  and  Rev.,  4  ser.,  vol.  iii,  p.  31,  and  has  been  referred 
to  by  all  who  were  dissatisfied  with  the  decisions.  See  also  North  Am.  Rev.,  July- Aug. , 
1878,  article  by  Wm.  Beach  on  International  Obligations.  There  is  nothing  remark- 
able possibly  in  the  fact  that  a  dissenting  judge  should  feel  that  the  majority  of  the 
court  were  ignorant  of  the  principles  of  the  law  which  they  announced.  Mr.  Justice 
Nelson  dissented  in  the  case  of  the  Circassian  upon  the  ground  that  the  blockade  of 
New  Orleans  had  been  raised  before  the  vessel  was  captured.  He  did  not  agree  with 
the  majority  of  the  court  as  to  what  constituted  a  blockade,  but  he  concurred  with 
the  other  justices  in  all  the  decisions  of  the  Supreme  Court  which  announced  and 
applied  the  doctrine  of  continuous  voyages  and  continuous  transport.  It  has  been 
frequently  assumed  that  he  dissented  from  the  opinion  in  the  case  of  the  Sprin^k, 
There  were  no  dissenting  opinions  in  any  of  the  cases  except  as  stated  in  the  case 
of  the  Circassian. 

As  said  by  Judge  Baldwin,  in  his  inaugural  address  as  President  of  the  Intematicmal 
Law  Association,  perhaps  this  particular  criticism  is  sufficiently  answered  by  similar 
ulings  which  have  been  made  by  the  prize  courts  of  France  and  Italy. 
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It  is  also  remarkable  that  nearly  all  the  critics  persist  in  asserting  that 
the  American  courts  held  that  a  mere  suspicion  of  an  intention  to  pro- 
ceed ultimately  to  a  belligerent  destination  justified  the  condemnation 
of  the  cargo  or  of  the  ship  and  the  cargo.^  No  such  rule  is  found  in 
any  of  the  decisions.  It  was  held  that  the  suspicion  justified  the  deten- 
tion and  search  of  the  ship  and  that  the  intention  to  carry  the  cargo 
to  the  belligerent  must  be  proven  like  any  other  fact  by  competent 
and  relevant  evidence.  The  fact  that  the  critic  is  of  the  opinion  that 
the  evidence  was  not  sufficient  to  justify  the  conclusion  at  which  the 
court  arrived  has  little  if  any  bearing  upon  the  question  of  the  correct- 
ness of  the  rules  of  law  involved  in  the  case.  Nor  was  it  held  that  the 
intention  alone  was  a  violation  of  law;  the  condemnation  resulted 
from  proof  of  a  specific  act  done  with  an  illegal  intention.  There  was 
nothing  novel  in  the  rule.  It  had  been  enforced  by  Lord  Stowell, 
approved  by  Judge  Story,  by  the  United  States  during  the  war  with 
Mexico,  and  by  the  prize  courts  of  France  during  the  Crimean  War. 
It  is  true  that  the  principle  was  applied  under  new  conditions,  but 
an  "innovation"  of  this  character  is  familiar  and  does  not  strike 
English  and  American  statesmen  and  jurists  as  a  novelty.  As  said 
by  Lord  S  to  well  in  the  Atalanta-J^ 

All  law  is  resolved  into  general  principles,  the  cases  which  may  arise 
under  new  combinations  of  circumstances  leading  to  an  extended  appli- 
cation of  principles,  ancient  and  recognized,  by  just  corollaries  may  be 
infinite;  but  so  long  as  the  continuity  of  the  original  and  established 
principles  is  preserved  pure  and  unbroken  the  practice  is  not  new  nor  is 
it  justly  chargeable  as  an  innovation  on  the  ancient  law  when  in  fact  the 
court  does  nothing  more  than  apply  old  principles  to  new  circumstances. 

The  British  prize  courts  condemned  ships  which  had  been  captured 
while  on  the  run  from  the  neutral  port  to  the  belligerent  port;"  the 

'•"Ludicrous,"  "absurd"  and  "attenuated/*  used  adjectively  seem   to  be  the 
favorite  argument.     See  "Recrudescence  of  Belligerent  Rights."     Proceedings  Int 
Law  Assoc,  1905,  p.  129. 

^  The  Atalanta,  6  C.  Rob.  440,  458  (1808). 

"La  the  cases  of  the  Susan  and  the  Hope  (the  Caroline,  6  C.  Rob.,  641  note) 
neutral  American  vessels  were  condemned  by  Sir  Wm.  Scott  for  carrying  on  voyages 
from  Bordeaux  official  dispatches  destined  to  French  authorities  in  the  West  Indies. 
Li  neither  case  does  it  appear  to  have  been  alleged  that  the  apparent  destination  of 
the  vessel  was  not  her  true  and  final  destination,  or  that  she  was  especially  employed 
by  the  French  government.  Nevertheless  it  was  held  that  the  transportation  of  the 
dispatches  toward  their  belligerent  destination  was  an  unneutral  and  a  prohibited 
service.     (Noted  in  Moore,  Lit.  Law  Dig.,  vol.  vii,  p.  727.) 
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American  courts  condemned  ships  which  had  been  captured  while  on  the 
run  from  neutral  port  to  the  intermediate  neutral  port;  with  the  inten- 
tion to  proceed  to  a  belligerent  port.  Unless  it  is  arbitrarily  assumed 
that  the  ship  is  free  from  capture  imtil  it  has  left  the  intermediate 
neutral  port  because  of  the  fact  that  its  papers  are  regular  in  form,  it 
is  diflScult  to  see  that  there  is  any  difference  in  principle.  If  the 
voyage  was  illegal  the  noxious  quality  was  imparted  by  the  inten- 
tion which  was  entertained  at  the  time  of  the  departure  from  the  initial 
neutral  port.  When  the  capture  was  made  after  the  ship  or  cargo  had 
left  the  port  of  simulated  destination  the  evidence  of  the  original  inten- 
tion was  furnished  by  what  had  been  done  at  the  intermediary  port. 
If  the  goods  had  been  incorporated  into  the  common  stock  of  the  neu- 
tral coimtry  it  was  thus  conclusively  shown  that  any  illegal  intention 
which  may  have  been  entertained  had  been  abandoned  and  hence  no 
offense  had  been  committed.  The  cargoes  carried  in  the  colonial  trade 
were  seldom  contraband  and  were  always  going  ostensibly  to  a  neutral 
port  where  they  were  in  demand  in  the  ordinary  course  of  trade.  The 
difficulty  in  the  way  of  proving  the  ultimate  destination  until  after 
it  was  ascertained  that  the  goods  had  been  carried  beyond  the  neutral 
port  was  thus  ordinarily  insuperable  But  a  cargo  of  arms  and  ammu- 
nition, bearing  the  significant  initials  of  the  confederacy,  consigned 
to  a  confederate  agent  at  a  confederate  port,  or  at  an  insignificant 
island  thereby,  carried  on  a  ship  with  false  and  contradictory  papers, 
was  in  itself  evidence  which  could  not  properly  be  disregarded  by  any 
court  which  declined  to  close  its  eyes  to  facts  and  be  imposed  upon  by 
a  mere  fiction. 

The  doctrine  in  the  last  analysis  means  simply  that  a  person  cannot 
be  permitted  to  do  by  indirection  what  he  is  forbidden  to  do  directly 
and  that  a  fraudulent  act  is  none  the  less  fraudulent  and  objectionable 
because  concealed  beneath  the  forms  of  legality.  The  admitted  prin- 
ciple is  applied  to  facts  as  they  are  and  not  as  they  are  made  to  appear 
to  be.  The  doctrine  does  not  rest  upon  a  fiction ;  it  looks  beneath  the 
fiction  to  the  facts  and  if,  as  has  been  said,  there  is  no  place  in  inter- 
national law  for  fictions,  the  doctrine  should  be  accepted  without  fur- 
ther objection.  A  vessel  sailing  from  A  to  C  with  a  pretended  desti- 
nation to  an  intermediate  destination  at  B  claims  the  benefit  of  a  fiction 
when  it  asserts  that  the  run  from  A  to  B  constitutes  a  complete  voy- 
age.   The  fact  stripped  of  all  pretense  is  that  there  is  one  continuous 
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voyage  from  A  to  C,  although  made  circuitously  with  a  fictitious  ter- 
mination at  6. 

It  may  be  conceded  that  it  is  of  the  essence  of  the  administration  of 
prize  law  that  a  ship  can  only  be  condemned  "out  of  her  own  mouth ;" 
that  in  the  first  instance  the  case  must  be  heard  upon  evidence  found 
on  the  ship,  such  as  papers,  the  testimony  on  oath  of  the  master,  officers 
and  other  persons  on  board  at  the  time  of  the  capture.  If  the  papers 
are  regular  and  nothing  is  foimd  which  casts  suspicion  upon  their 
genuineness,  the  ship  is  entitled  to  proceed,  although  the  cargo,  if  con- 
traband and  destined  for  a  belligerent,  may  be  condemned.  But  if 
the  papers  are  incomplete,  ambiguous,  contradictory  or  fraudulent, 
or  the  sworn  statements  of  the  parties  disclose  suspicious  circum- 
stances, the  court  may  resort  to  other  sources  for  evidence  of  the  truth. 
The  general  doctrines  of  the  law  of  evidence  as  administered  in  the 
municipal  courts  is  not  applicable  in  prize  courts.  But  it  cannot  be 
that  any  court  is  required  to  close  its  eyes  to  obvious  facts  and  decline 
to  look  beneath  a  cover  of  fraud  for  the  truth  which  lies  there  con- 
cealed. It  cannot  be  necessary  in  order  to  maintain  the  freedom  of 
the  seas  for  the  benefit  of  neutral  trade  and  protect  the  rights  of  actual 
neutrals  who  are  in  good  faith  observing  the  obligations  imposed  by 
the  laws  of  neutrality  to  construe  the  law  for  the  special  protection  of 
persons  who  are  secretly  aiding  one  belligerent  to  the  injury  of  the 
other. 

But  notwithstanding  the  protests  of  jurists,  governments  continued 
to  recoginze  and  enforce  the  doctrine  of  continuous  voyages  in  con- 
nection of  contraband  goods.  Thus  in  1885  the  French  government 
claimed  the  rights  to  seize  vessels  carrying  contraband  goods  to  China 
while  on  a  voyage  from  a  neutral  port  to  the  English  port  of  Hong- 
Kong."  So  in  1895,  during  the  war  between  Italy  and  Abyssinia  the 
doctrine  was  applied  to  the  carriage  of  contraband  goods  destined 
ostensibly  to  a  neutral  port  but  with  an  ultimate  overland  destination 
to  a  belligerent  country.  The  facts  bring  this. case  directly  within  the 
doctrine  of  the  Peterhof  and  the  other  Matamoras  cases.  The  ship 
Doelwijk,  with  a  cargo  of  arms  and  ammunition,  anchored  in  the  road- 
stead ofif  Rotterdam  and  sailed  therefrom  with  a  crew  signed  for  Kur- 

*•  Gefifcken,  Chine  et  le  Droit  Int.,  Revue  de  Droit  Int.  et  de  L^gis.  Com.,  torn, 
xvii,  p.  148. 
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rachee  in  the  English  Indies  with  an  intermediate  destination  of  Port 
Said  for  orders.  The  Italian  government,  acting  upon  information 
received  from  its  foreign  representatives  and  with  the  knowledge  of 
the  previous  landing  of  arms  at  the  neutral  port  of  Djibouti,  instructed 
its  cruisers  that  if  when  the  Doelwijk  came  out  of  the  straits  of  Bab-el- 
Mandeb,  she  turned  to  the  right  toward  the  Gulf  of  Tadjoura  instead 
of  the  left  on  the  ordinary  route  to  Kurrachee,  she  should  be  immedi- 
ately searched  and  if  evidence  of  a  hostile  destination  was  found,  taken 
to  Massoua  and  proceeded  against  in  the  prize  courts.  On  the  night 
of  August  8,  1896,  departing  from  Kurrachee,  the  Dodmjk  proceeded 
toward  D  ibouti  and  was  thereupon  captured  and  taken  to  Massoua. 
Upon  investigation  it  was  found  that  the  cargo  was  composed  of  rifles, 
cartridges,  sabers  and  other  munitions  of  war.  The  quarantine  papers 
given  the  ship  by  the  authorities  at  Port  Said  described  her  as  a 
British  vessel  but  the  nationality  papers,  vis^d  on  July  30,  described 
her  as  a  Dutch  ship.  The  papers  found  on  board  also  disclosed  that 
the  ship  belonged  to  one  Ruys,  "armateur  et  directeur  du  Lloyd  hol- 
landais."  The  ship  had  been  chartered  March  13,  1896,  by  the  firm 
of  Lacarrifere  et  Cie,  to  depart  on  March  17,  1896,  with  the  condition 
that  the  captain  should  take  his  orders  only  from  the  charterer.  It 
also  appeared  that  while  the  ship's  papers  gave  the  destination  as  Kur- 
rachee the  bills  of  lading  signed  by  the  captain  gave  the  destination 
as  Port  Said  for  orders.  The  bills  of  lading  designated  the  arms  as 
having  been  shipped  by  Ruys  et  Cie  as  agents  but  named  no  consignee, 
being  consigned  to  order.  No  other  bills  of  lading  were  found  on 
board  but  the  firm  of  Lacarrifere  produced  others  signed  also  by  the 
captain  which  gave  the  destination  as  Djibouti.  Certain  correspond- 
ence between  Ruys  and  the  captain,  showed  that  the  goods  were  to 
be  carried  to  Djibouti  and  that  everything  there  was  prepared  for  their 
disembarkment  and  reception.  Ruys  at  Rotterdam  made  no  attempt 
to  conceal  the  fact  that  the  ship  was  destined  for  Djibouti.  The  arms, 
which  formed  a  part  of  the  cargo  were  of  an  antique  pattern  and 
seemed  especially  adapted  for  the  use  of  the  Abyssinians.  After  full 
argument  the  prize  court  decided  that  both  the  ship  and  cargo  were 
subject  to  condemnation  on  the  ground  that  the  ship  was  engaged  in 
carrying  contraband  of  war  to  Abyssinia  by  way  of  the  neutral  port 
of  Djibouti.  It  was  said  that  under  the  circumstances  the  desti- 
nation of  the  cargo  and  not  that  of  the  ship  determined  the  right  to 
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oondemn  the  cargo  as  contraband.  The  rule  applied  in  the  American 
cases  was  fully  recognized  by  the  Italian  prize  court,  although  the  ship 
and  cargo  were  ultimately  restored  to  the  owners  on  the  ground  that 
the  war  had  come  to  an  end  before  the  condenmation  had  taken  place.^* 

As  applied  in  this  case  the  doctrine  met  with  the  approval  of  the 
Institute  of  International  Law.^* 

An  incident  which  occurred  during  the  war  between  China  and 
Japan  disclosed  the  views  of  the  Japanese  government.^'  Her  cruisers 
searched  the  British  mail  steamer  GaUic  in  the  harbor  of  Yokohama 
for  persons  who  were  carrying  to  China  explosive  material  intended  to 
be  used  for  the  destruction  of  Japanese  ships.  At  the  time  of  the  search 
the  persons  alleged  to  be  on  the  way  to  serve  in  the  Chinese  army  had 
disembarked  and  proceeded  on  another  ship  to  Shanghai.  But  the 
search  was  continued  for  articles  which  they  might  have  left  on  the 
vessel.  The  Gallic  was  at  the  time  on  a  voyage  from  San  Francisco 
to  Hong-Kong  by  way  of  Yokohama.  It  appears  that  vessels  belong- 
ing to  the  same  company  to  which  the  Gallic  belonged  frequently  called 
at  the  Chinese  port  of  Amoy  but  there  was  no  proof  that  the  Gallic 
intended  to  do  so  on  this  voyage.  The  Japanese  government  justified 
the  search  of  the  British  ship  on  the  probability  that  it  might  call  again 
at  Amoy  and  that  persons  or  goods  on  board  were  destined  for  China 
by  way  of  Hong-Kong.  The  British  government  objected  to  the  pro- 
ceedings because  the  GaUic  had  no  hostile  destination  and  there  was 

'^  For  the  decision  of  the  Italian  prize  court,  see  Ruys  v.  Royal  Exchange  Assiir. 
CJo.,  2  Com.  Cas.  201,  and  Joiunal  de  Droit  Int.  Priv^,  pp.  850-878.  Archives  Diplo- 
matique, torn,  i,  p.  81  (1897).  See  generally  Bnisa,  L'affaire  de  Dodwijkf  Revue 
G^^rale  de  Droit  Int.  Pub.,  torn,  iv,  p.  157  (1897);  Diena,  Lc  Judgment  du  Conseil 
des  Prises  d' Italic  dans  T Affaire  du  Dodwijkf  Jomnal  du  Droit  Int.  Priv.,  torn,  xxiv, 
pp.  268, 275(1897);Despagnet,  Le  Conflitentre  Italic  et  Abyssinnia,  Revue  G^n. 
de  Droit  Int.  et  Priv.,  torn,  iv,  p.  39;  Remy,  Th^rie  de  la  Continuity  du  Voyage, 
p.  62;  Kleen,  Lois  et  Usages  de  la  NeutraUt^,  torn,  ii,  p.  662;  Bonfils,  Manuel  de 
Droit  Int.  Pub.  (Fauchille),  §1707;  Pillet,  Lois  Actuelles  de  la  Guerre,  §216,  p.  329; 
Fedozzi,  Revue  de  droit  Int.,  tom.  29,  p.  49  (1897). 

^Annuaire  de  I'Institute  de  Droit  Int.,  tom.  xv,  p.  231. 

"  Takahaski,  the  legal  adviser  to  the  Japanese  admiralty,  cites  the  case  of  the 
Hart  as  "an  established  precedent,''  and  remarks  that,  ''Anyone  with  conunon 
sense  can  soon  deduce  that  if  Japan  had  admitted  all  neutral  vessels  to  be  exempt 
from  the  enforcement  of  belligerent  rights  simply  because  they  were  ostensibly 
going  to  Hong-Kong,  which  is  in  its  geographical  position  actually  a  part  of  China, 
then  all  neutral  vessels  would  have  been  exempt  from  capture  even  though  they 
carried  contraband  of  war."     (Int.  Law  During  the  Chino-Japanese  War,  p.  62.) 
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no  evidence  of  any  intention  to  call  at  the  Chinese  port  of  Amoy.  In 
reviewing  this  incident  Professor  Westlake,  who  had  been  one  of  the 
critics  of  the  Springbok  decision,^  used  the  following  language : 

Goods  on  board  a  ship  destined  for  a  neutral  port  maybe  under  orders 
from  the  owners  to  be  forwarded  thence  to  a  belligerent  port,  army  or 
navy,  either  by  a  further  voyage  of  the  same  ship,  or  by  transshipment 
or  even  by  land  carriage.  Such  goods  are  to  reach  the  belligerent 
without  the  intervention  of  a  new  commercial  transaction.  In  pursu- 
ance of  the  intention  formed  with  regard  to  them  by  the  persons  who  are 
their  owners  during  the  voyage  to  the  neutral  port.  Therefore  even 
during  that  voyage  they  had  a  belligerent  destination  although  the  ship 
which  carried  them  may  have  only  a  neutral  one.^* 

The  doctrine  as  applied  in  the  American  case  of  the  Peterhof,  the 
French  case  of  the  Frau  Howinay  and  the  Italian  case  of  the  Dodwijk, 
was  approved  by  Great  Britain  during  the  Boer  War  of  1899.''  Great 
Britain  asserted  the  right  to  detain  neutral  vessels  bound  for  the  Portu- 
guese port  of  Lorenzo  Marquez  when  there  was  reason  to  believe  that 
they  were  loaded  with  contraband  goods  destined  overland  to  the  Trans- 
vaal. The  detention  and  search  of  the  German  ship  Bundesrath  led  to 
a  correspondence  between  the  two  governments,  in  which  Lord  Salis- 
bury defended  the  seizure  on  principle  and  the  authority  of  the  Ameri- 
can cases  and  cited  BluntschU  in  support  of  the  right  to  capture  con- 
traband goods  when  being  carried  on  a  neutral  ship  to  a  neutral  port 
with  an  ulterior  destination  beyond  to  a  belligerent.  Count  Hatzfeldt 
countered  by  quoting  from  the  British  Naval  Manual  of  Prize  Law  of 
1866  the  statement  that  the  destination  of  the  vessel  is  conclusive  as 
to  the  destination  of  the  goods  on  board.  Lord  Salisbury  replied  that 
the  book  was  published  as  a  convenient  guide  for  her  majesty's  officers 
in  the  exercise  of  their  duties,  "but  it  has  never  been  asserted,  and  can- 
not be  admitted  to  be,  an  exhaustive  or  authoritative  statement  of  the 

"  See  Revue  de  Droit  Int.,  torn,  vii,  p.  259. 

'•  Takahaski,  Int.  Law.  During  the  ChinoJapanese  War,  Intro.  Note  by  Prof. 
Westlake.  Reprinted  in  Law  Quart.  Rev.,  vol.  xv,  p.  3.  In  Professor  Westlake's 
opinion  the  search  of  the  Gcdlic  could  not  be  justified  on  the  doctrines  relating  to 
contraband  of  war. 

''*  Correspondence  on  the  Seiziire  of  the  Bundesraihf  South  Africa,  No.  1  (1900); 
The  seizure  of  the  Bundesrath  by  J.  Dundas  White,  Law  Quar.  Rev.,  voL  17.  bcv, 
p.  12;  Contraband  Goods  and  Neutral  Ports,  by  E.  L.  de  Hart,  Law  Quar.  Rev.,  voL  17, 
Ixvi,  p.  193  (a  reply  to  the  foregoing  article);  Baty,  Int.  Law  in  S.  Africa,  pp.  1-44; 
Desjardins,  Rev.  des  Deux  Mondes,  March,  1900,  p.  61.  Int.  Law  Situations  (Pub. 
Naval  War  College),  p.  79. 
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views  of  the  lords  commissioners."    After  further  explaining  away 
the  embarrassing   statement  in  the  manual,  Lord  Salisbury  said : 

The  directions  in  this  manual  which  for  practical  purposes  were  suffi- 
cient in  the  case  of  wars  such  as  have  been  waged  by  Great  Britain  in  the 
past,  are  quite  inapplicable  to  the  case  which  has  now  arisen  of  war 
with  an  inland  state,  whose  only  communication  with  the  sea  is  over  a 
few  miles  of  railway  to  a  neutral  port. 

Professor  Holland  defended  this  application  of  the  doctrine  of  con- 
tinuous transport  as 

an  innovation  which  seems  to  be  demanded  by  the  conditions  of  modem 
commerce.** 

The  German  government  claimed  that  Great  Britain  had  no  right  to 
interfere  with  neutral  goods  while  on  the  way  from  one  neutral  port 
to  another  and  that  the  duty  of  preventing  the  transmission  of  con- 
traband to  the  Transvaal  rested  upon  the  Portuguese  government.  It 
should  be  noted,  however,  that  the  Prussian  regulations  of  1864  regard- 
ing naval  prizes  provide  that  the  hostile  destination  of  the  goods  or  the 
destination  of  the  vessel  to  an  enemy's  port  justifies  her  seizure. 

After  the  capture  of  the  Doelmjk  by  the  Italian  government  the 
owners  abandoned  the  ship  and  attempted  to  recover  the  insurance  in 
the  English  courts  and  it  was  held  that  they  were  estopped  by  the 
decision  of  the  Italian  prize  court  upon  the  questions  of  fact.'*  But  in 
a  similar  action  by  the  owners  of  the  Peterhof  tl^e  English  court  refused 
to  be  bound  by  the  facts  as  found  by  the  American  court  and  used  lan- 
guage which  has  been  construed  as  condemning  the  legal  ground  upon 
which  the  Supreme  Court  of  the  United  States  rested  its  decision." 
Dr.  Phillimore  says  that  Chief  Justice  Erie,  who  decided  the  case  of 
Hobbes  v.  Henning,  is  in  accord  with  the  Supreme  Court  of  the  United 
States  upon  the  general  doctrine,  and  Prof.  Westlake  says  that  the  case 

has  been  represented,  I  think,  erroneously  as  repudiating  the  doctrine  of 
continuous  voyages.    *    *    *    On  the  whole  then  no  positive  opinion  is 

••  The  Times,  Jan.  3,  1900.  The  latest  edition  of  the  Manual  of  Naval  Prize 
Law  prepared  by  Professor  Holland  states  the  rule  as  follows,  ''The  ostensibje  destina- 
tion of  a  vessel  is  sometimes  a  neutral  port  while  she  is  in  reality  intended  after  touch- 
ing and  even  loading  and  colorably  delivering  over  her  cargo  there  to  proceed  with 
the  same  cargo  to  an  enemy's  port.  In  such  a  case  the  voyage  is  held  to  be  con- 
tinuous and  the  destination  is  held  to  be  hostile  throughout." 

"  Ruys  v.  Royal  Exchange  Co..  2  Com.  Cas.,  201;  also  (1890)  2  Q.  B.,  135. 

«  Hobbes  v.  Henning,  17  C.  B.  (n.  s.)  791. 


102  THE  AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

to  be  found  in  Hobbes  v.  Henning  on  the  doctrine  of  continous  voyages 
and  the  tendency  of  the  court's  observations  is  not  unfavorable  to 
it« 

In  the  subsequent  case  Seymour  v.  Insurance  Company ,•*  the  doc- 
trine is  clearly  recognized  and  approved. 

The  reasonableness  of  the  doctrine  of  continuous  voyages  as  applied 
to  modem  conditions  has  thus  led  to  its  general  acceptance  by  maritime 
states  and  by  writers  of  high  authority,  such  as  Bluntschli,  (Jessner, 
Kleen,  Fiore,  Calvo,  Bonfils,  Westlake,  Oppenheim,  and  others.  At 
the  session  at  Weisbaden  in  1882,  the  Institute  of  International  Law 
condemned  the  decision  in  the  case  of  the  Springbok  in  unsparing 
terms,**  but  this  representative  body  of  jurists  of  all  nations  finally 
adopted  the  American  doctrine.  At  the  meeting  in  Venice  in  1896 
the  following  rule  was  approved: 

A  destination  for  the  enemy  is  presumed  when  the  carriage  of  the 
goods  is  directed  toward  one  of  his  ports  or  toward  a  neutral  port 
which  by  evident  proofs  arising  from  incontestable  facts  is  only  a  stage 
in  a  carriage  to  the  enemy  as  the  final  object  of  the  same  commercial 
transaction." 

This  phase  of  the  controversy  may  be  considered  as  closed. 

There  are  some  serious  objections  to  the  doctrine  as  applied  to  the 
law  of  blockade.  In  the  case  of  contraband  the  guilt  attaches  to 
the  goods  but  in  blockade  running  the  ship  is  the  vehicle  of  offense  and 
the  goods  merely  follow  its  fate.  When  the  ship  is  in  good  faith  boimd 
to  a  neutral  port  and  it  is  intended  to  there  transship  the  goods  and 
carry  them  to  the  blockaded  ports  in  another  vessel,  the  theory 
seems  to  break  down  and  the  doctrine  of  continuous  voyages  or  of 
continuous  transport  can  be  applied  only  if  we  modify  the  old 
theory.*^ 

••  Phillimore,  Int.  Law,  vol.  iii,  p.  397;  Westlake,  Law  Quar.  Rev.,  vol.  xv,p.28. 

•*  41  L.  J.  N.  S.  C.  P.  affm.  in  Exchequer  Chamber,  42  L.  J.  N.  S.  C.  P.  Ill  note. 

"  Rev.  de  Droit  Int.,  torn,  xiv,  p.  328  (1882).  The  conclusions  of  the  committee 
are  printed  in  Rivier,  Principes  du  droit  des  gens,  tom.  2,  p.  433,  in  Moore,  Int.  Law 
Dig.,  vol.  vii,  p.  731. 

**  La  destination  pour  Tennemi  est  pr^sum^  lorsque  le  transport  va  k  I'un  des  see 
ports,  ou  bien  k  \m  port  neutre  qui  d'apr^  des  preuv^  ^videntes  et  des  fait  incontest* 
ables  n'est  qu'un  4tape  pour  Pennemi  comme  but  final  de  la  meme  operation  oom- 
merciale."     (Annuaire  de  Tlnstitute  de  Droit  Int.,  tom.  xv,  p.  231.) 

•'Two  Centuries  of  American  Law,  p.  551,  International  Law,  by  Prof.  T.  S. 
Woolsey. 


THE  DOCTRINE  OF  CONTINUOUS  VOYAGES  103 

Otherwise  the  application  of  the  doctrine  is  entirely  consistent  with  the 
general  principles  of  the  law  of  blockade  as  understood  and  applied  by 
Great  Britain  and  the  United  States  and  approved  by  Prussia  and 
Denmark,  but  inconsistent  with  the  theory  and  practice  of  France, 
Italy,  Spain  and  Sweden.  The  British  and  American  practice  subjects 
the  ship  to  capture  and  condemnation  from  the  time  it  sails  for  a  port, 
the  blockade  of  which  has  been  diplomatically  notified  unless 

the  port  from  which  the  vessel  sails  is  so  distant  from  the  seat  of  war 
as  to  justify  her  master  in  starting  with  a  destination  known  to  be 
blockaded,  on  the  chance  of  finding  that  the  blockade  has  been 
removed  and  should  that  not  prove  to  be  the  case  with  the  intention 
of  changing  her  destination." 

Under  the  French  practice  a  ship  has  the  right  to  proceed  to  the 
entrance  of  the  blockaded  port  and  there  learn  whether  the  blockade 
then  exists.  Special  notice  to  each  vessel  duly  endorsed  on  the  ship's 
papers  is  necessary  in  addition  to  any  public  proclamation  which  may 
have  been  issued  by  the  government.  *•  The  doctrine  is,  of  course, 
inapplicable  to  the  law  of  blockade  if  this  rule  is  to  be  accepted,'®  but 
it  is  consistent  with  the  British  and  American  rule  under  which  the 
neutral  trader  subjects  his  property  to  confiscation  immediately  upon 
sailing  with  a  clear  destination  for  a  blockaded  port.  As  the  test  of 
criminaUty  is  found  in  the  intention,  the  entire  proceedings  from  the 
time  of  sailing  are  open  to  investigation.**  The  right  to  capture  the 
ship  at  any  time  after  it  sails  for  the  blockaded  port  presupposes 
the  existence  of  a  legal  blockade  and  the  necessity  for  this  legal  block- 
ade is  in  nowise  affected  by  the  interposition  of  a  neutral  port  for  the 

»« Holland,  Prize  Law,  §133;  United  States  Naval  Code.  Art.  42;  Taylor,  Int.  Law, 
p.  769;  Oppenheim,  Int.  Law,  vol.  ii,  p.  413;  Bulmerincq,  Revue  de  Droit  Int., 
torn.  X,  p.  240;  the  Betsy,  1  C.  Rob.  34. 

"Calvo,  Le  Droit  Int.,  torn,  v,  §2846,  et  seq;  Pisto3re  &  Duverdy,  Traits  des 
Prises  Maritimes,  torn,  i,  p.  370. 

••Bonfils,  Manuel  de  droit  Int.  public  (4  ed.),  §1665;  De  Boeck,  De  la  Propri^t^ 
Privfe,  §175;  Geffcken,  Hefifter,  Le  droit  Int.  (4th  ed.  French),  p.  379,  note  9;  Depuis, 
Le  Droit  de  la  Guerre  Maritime,  §194-5;  Pillet,  Les  Lois  Actuelles  de  la  Guerre, 
§216. 

•*  Taylor,  Int.  Law,  p.  680.  The  ship  cannot  be  admitted  to  even  approach  the 
blockaded  port  for  the  purpose  of  inquiry.  The  Irene,  5  C.  Rob.  390.  For  an 
extreme  application  of  this  principle,  see  the  Adula,  176  U.  S.  361,  and  the  com- 
ments of  the  defeated  coimsel  thereon  in  report  of  the  Universal  Congress  of  Lawyers 
and  Jurists,  1904,  pp.  248-250. 
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purpose  of  deception  or  convenience.  The  legal  blockade  must  exist 
whether  the  ship  is  captured  while  on  a  direct  or  circuitous  voyage  to 
the  blockaded  port. 

It  may  be  unfortunate  from  the  standpoint  of  jurisprudence  that 
the  decisions  in  the  American  cases  failed  to  distinguish  clearly  between 
the  application  of  the  doctrine  of  continuous  voyages  to  the  carriage 
of  contraband  goods  and  the  attempt  to  breach  a  blockade,  but  the  facts 
determined  the  situation  and  American  and  English  courts  deal  with 
cases  as  they  arise  upon  the  facts  and  are  prone  to  allow  abstract  prin- 
ciples to  take  care  of  themselves.  They  are  practical  if  not  always 
scientific.  The  entire  coast  of  the  southern  states  was  blockaded  and 
every  ship  which  attempted  to  carry  contraband  goods  to  the  confede- 
rate ports  was  necessarily  guilty  also  at  some  stage  of  the  voyage  of  an 
attempt  to  run  the  blockade.  Under  these  conditions  the  ships  and 
cargoes  might  in  some  of  the  cases  have  been  condemned  upon  either 
groimd.  The  Dolphin^  the  Hart  and  the  Bermuda  were  canying  con- 
traband of  war  to  a  belligerent  and  were  liable  to  condemnation  with- 
out reference  to  the  additional  fact  that  it  was  necessary  to  run  the 
blockade  in  order  to  deliver  the  cargo  to  the  belligerents.  The  Peterfiof 
and  the  Springbok  were  also  carrying  contraband  and  the  cargoes  were 
condemned  and  the  ships  released.  As  the  doctrine  of  continuous 
voyages  was  properly  applicable  to  the  carriage  of  contraband  goods 
the  judgments  entered  in  all  these  cases  were  correct  regardless  of  the 
fact  that  the  court  included  among  the  reasons  for  condemnation  the 
additional  fact  that  the  vessels  were  engaged  in  blockade  running. 

In  its  present  form  the  doctrine  of  continuity  is  applied  to  the  con- 
tinuous transportation  of  contraband  goods  over  a  previously  deter- 
mined route  as  well  as  to  the  continuous  voyage  of  a  ship.  It  seems 
to  have  been  developed  naturally  and  logically  by  the  application  of 
well  settled  rules  of  law  to  meet  the  difficulties  arising  out  of  new 
conditions. 

Charles  Burke  Elliott. 


NOTES  ON  SO\^REIGNTY  IN  A  STATE* 

The  following  notes  aim,  in  a  tentative  way,  to  discuss  and  analyze 
the  source  and  nature  of  sovereignty  in  its  relation  to  mankind,  and  to 
the  institutions  created  and  developed  as  a  result  of  man's  desire  for 
social  order  and  peace.  The  term  notes  excludes  the  idea  of  an  exhaus- 
tive or  comprehensive  treatment  of  sovereignty;  the  sole  purpose  in 
view  is  to  direct  attention  to  the  wide-reaching  importance  of  the  sub- 
ject and  to  suggest  a  line  of  thought  somewhat  different  from  that 
usually  followed  by  publicists. 

In  the  various  systems  of  philosophical  theories  of  goviemment, 
which  have  been  given  to  the  world  since  the  human  reason  was  eman- 
cipated by  the  revival  of  learning,  sovereignty,  with  scarcely  an 
exception  has  held  a  prominent  place,  and  upon  their  conception  of  it 
all  of  the  foremost  thinkers  since  that  time  have  rested  their  philo- 
sophic systems.  The  two  great  exceptions  to  this  general  practice  are 
Montesquieu  and  Locke.  The  former  neither  defines  nor  treats  of 
sovereignty;  and  the  latter  fails  even  to  mention  the  word.  The 
explanation  of  this  apparently  vital  omission  from  their  systems  may 
be  found  in  the  ethical  idealism  of  these  philosophers,  who  exalted 
moral  obligation  to  an  actual  force  and  gave  to  man's  consciousness  of 
right  a  determinate  authority  which  is  denied  by  historical  experience. 
They  dealt  with  what  they  conceived  oughi  to  be  m  human  affairs, 
rather  than  what  really  is. 

The  other  political  philosophers  preceding  Montesquieu  and  Locke, 
such  men  as  Johannes  Althusius,  Jean  Bodin,  Suarez,  Hobbes  and  Spin- 
oza, while  often  intermingling  abstract  right  with  strict  legality,  saw 
the  necessity  of  recognizing  sovereignty  as  an  ever  present  factor  in 
all  phenomena  of  government,  and,  therefore,  of  introducing  it  into 
their  systems.    When  Hume  by  the  force  of  his  logic  discredited  the 

*  First  Paper.  The  following  works,  referred  to  by  author  rather  than  title  are: 
Austin:  Principles  of  Jurisprudence,  5th  ed.,  revised  and  edited  by  Robert  Campbell, 
London,  1885.  Blontschli:  Theory  of  the  State,  3d  ed.  Burgess:  Political  Science 
and  Comparative  Constitutional  Law,  2  vols.  Dunning:  History  of  Political  Theories. 
Lawrence:  Principles  of  International  Law.     Maine:    Early  History  of  Institutions. 
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"contract''  theory  of  the  source  of  governmental  power  which  had 
swayed  philosophic  thought  for  a  century  and  set  in  motion  those 
doctrines  that  found  fuller  expression  in  the  writings  of  Bentham  and 
Austin,  sovereignty  again  assumed  the  importance  which  it  had  in  a 
measure  lost  through  the  influence  of  Locke  and  Montesquieu.' 

To  modem  writers  upon  political  philosophy,  jurisprudence  and 
law  the  subject  of  sovereignty  has  been  one  of  recognized  importance. 
Indeed,  it  has  been  to  the  great  body  of  philosophic  thought  for  the 
past  three  hundred  years  the  persistent  force  which  affects  all  the  polit- 
ical relations  of  mankind.  To  the  present-day  philosopher,  it  is  even 
more;  it  is  the  fundamental  authority  which  controls,  restrains  and 
protects  man  as  a  member  of  society.  In  the  advanced  state  of  modem 
thought,  it  is  irrational  to  consider  origins  or  to  trace  the  development 
of  political  institutions  without  admitting  the  existence  and  constant 
activity  of  sovereignty,  and  its  potency  in  the  creation,  evolution,  and 
expansion  of  such  institutions.  No  problem  of  government  can  be 
proposed  in  which  it  is  not  an  essential  factor.  No  explanation  of 
such  terms  as  liberty  and  lav)  satisfies  the  reason  or  appeals  to  man's 
consciousness  of  truth  which  does  not  introduce,  define,  and  apply 
sovereignty. 

The  organization  of  a  political  society  without  the  operation  of  sover- 
eignty is  as  incomprehensible  as  a  creation  without  a  creator,  as  a 
thought  without  the  mind  from  which  it  sprung.  Sovereignty,  like 
that  energy  which  is  called  electrictity  and  seems  to  be  omnipresent 
in  nature,  permeates  every  political  institution  and  every  social  organ- 
ism, however  cmde  and  rudimentary,  or  however  complex  and  highly 
developed  they  may  be. 

Before  entering  upon  an  analysis  of  the  subject  it  is  needful  to  define 
sovereignty  as  well  as  certain  other  terms  which  will  be  used.  Definition 
is  always  difficult  and  often  unsatisfactory.  So  much  depends  upon 
tww  a  word  is  used  that  it  is  not  uncommon  to  find  a  course  of  reasoning 
and  even  an  entire  system  of  philosophy  turn  upon  the  meaning  of 
a  single  word.  To  anyone,  who  appreciates  the  value  of  accurate 
definition  and  the  liability  to  err  through  an  incomplete  grasp  of  the 

'  It  is  true  that  Austin  relegated  the  discussion  of  it  to  the  closing  chapters  of  his 
work  on  the  Province  of  Jurisprudence,  but  for  this  he  is  criticised  by  Sir  Henry 
Maine,  who  supposes  this  illogical  method  to  be  the  result  of  Austin's  antipathy  to 
anything  which  seemed  to  be  in  accord  with  Blackstone. 
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subject  or  through  the  influence  of  a  preconceived  line  of  argument  or 
through  imperfect  operation  of  the  reason,  the  attempt  to  define  can- 
not be  made  without  great  caution,  and  the  claim  to  correctness  with- 
out hesitation.  The  failure  of  many  an  attractive  philosophical  theory 
may  be  charged  to  the  self-sufficiency  of  the  theorist  in  defining  the 
terms  which  he  employs.  Nevertheless,  words  must  be  defined,  especi- 
ally when  used  technically;  and,  though  there  may  not  be  universal 
agreement  as  to  the  accuracy  of  the  definitions,  they  will  form  subjects 
of  further  discussion,  and,  even  if  incomplete  or  faulty,  will  disclose  the 
basis  upon  which  an  argument  rests. 

Bearing  in  mind  then  the  difficulties  as  well  as  the  necessity  of  defini- 
tion the  writer  defines  sovereignty  in  its  broadest  senseasthepot(;erto 
do  all  things  wUhout  accountability. 

So  extensive  a  power,  which  eliminates  the  elements  of  time  and 
space,  of  motion  and  inertia,  of  mind  and  matter,  can  only  find  a 
counterpart  in  a  super-mundane  and  super-human  sovereignty  which 
is  coextensive  with  the  limitless  imiverse  and  which  can  only  be  pos- 
sessed by  an  Omnipotent  and  Eternal  Being.  Sovereignty  in  the 
abstract  is,  therefore,  coincident  with  Divine  Sovereignty,  It  is  not 
intended  in  these  notes  to  enter  that  great  sphere  of  thought  which 
embraces  the  philosophy  of  religion  and  kindred  subjects,  but  to  deal 
with  that  type  of  sovereignty,  which  in  contrast  to  the  super-mundane 
and  Divine,  may  be  called  human  sovereignty  or  world  sovereignty. 

Such  sovereignty  may  be  defined  as  the  power  to  the  extent  of  human 
capacity  to  do  all  things  on  the  earth  without  accountability.  Even  thus 
limited  to  the  earth  and  to  mankind,  sovereignty  is  too  comprehensive 
and,  in  a  sense,  too  intangible  to  yield  readily  to  analysis  or  to  furnish 
historical  illustration.  It  is  proposed,  therefore,  in  these  notes  to 
consider  a  more  circumscribed  type,  which  will  be  perceived  in  familiar 
phenomena,  and  be  more  fruitful  of  example.  This  lesser  sovereignty 
is  that  which  prevails  in  a  state.  It  is  the  sovereignty  which  history 
knows  and  law  recognizes,  the  sovereignty  which  affects  the  individual 
members  of  states,  and  which  is  the  force  constantly  at  work  forming 
and  reforming  political  institutions  and  regulating  human  conduct. 

Before  proceeding  it  is  necessary  to  reach  some  basic  idea  of  a  state; 
and  for  a  satisfactory  definition  the  one  given  by  Burgess  may  be 
adopted,  provided  it  is  not  limited  to  a  "modem  state,"  but  is  applied 
to  a  state  generally.    The  definition,  which  is  concise  and  comprehen- 
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sive,  is  as  follows:  *^A  state  is  a  particular  portion  of  mankind  viewed 
as  an  organized  unit''  (Burgess,  vol.  i,  p.  51).  The  definitions  of  the 
American  jurists,  Story  and  Cooley,  are  more  elaborate  but  convey 
the  same  idea  of  unity  and  organization.    Story  says  that  a  state  is 

a  self-sufficient  body  of  persons  united  together  in  one  community  for  the 
defense  of  their  rights  and  to  do  right  and  justice  to  foreigners.  In  this 
sense  the  state  means  the  whole  people  united  into  a  body  politic,  and 
the  state,  the  people  of  the  state,  are  equivalent  expressions.  (Story 
on  the  Constitution.) 

Cooley  defines  a  state  as 

a  body  politic,  or  society  of  men,  united  together  for  the  purpose  of 
promoting  their  mutual  safety  and  advantage  by  the  joint  efforts  of 
their  combined  strength.     (Cooley,  Constitutional  Limitations,  p.  1.) 

The  criticism  of  the  last  two  definitions  is  that  they  assert  definitely 
a  reason  for  the  union,  which  may  seem  to  some  open  to  objection  or 
at  least  to  question.  However,  if  the  definitions  stopped  here,  there 
would  be  little  disagreement,  but  they  do  not.  Publicists  have  seen 
fit  to  expand  their  concepts  of  the  state  by  declaring  that  they  must 
possess  particular  qualifications  which  sometimes  lead  to  paradoxes 
and  contradictions.  Among  these  required  qualifications  the  most 
general  are  that  an  organized  community  to  be  a  state  must  have  a 
fixed  territorial  abode  and  that  it  must  consist  of  a  large  number  of 
persons.  Undoubtedly  these  are  characteristics  of  most  modem 
states;  but  to  admit  this  limitation  would  deprive  a  large  number  of 
independent  communities  of  a  name  to  which  they  appear  to  be  entitled 
by  the  completeness  of  their  political  organization  and  the  influence 
which  they  have  exerted  upon  the  world's  history. 

It  must  be  recognized  that  the  word  "state"  from  its  derivation 
carries  the  idea  of  fixity  of  abode;  but  there  should  be  a  careful  dis- 
tinction made  in  the  use  of  the  word  in  its  application  to  persons 
and  to  territory.  In  the  consideration  of  sovereignty,  the  state  as  an 
organized  community  of  individuals  is  of  importance.  In  fact,  the 
qualification  of  occupation  of  territory  is  for  the  purpose  of  these 
notes  non-essential;  and  its  omission  from  the  definition  avoids  con- 
troversy as  to  the  correctness  of  the  limitation  which  its  adoption 
would  impose. 

The  same  objection  applies  to  the  requirement  as  to  numbers.  When 
it  is  said  that  a  community  in  order  to  be  a  state  must  be  composed  of 
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"a  large  number  of  persons/'  one  naturally  asks,  Aoic;  large  a  number? 
If  the  number  is  not  definite,  who  is  to  fix  it?  Some  philosophers  say 
"a  considerable  number;"'  others,  '^a  multitude ;"  but,  if  Coke  is  correct, 
"MiUtittidinem  decern  faciunf '  (First  Institute) .  Rousseau  declared  one 
hundred  thousand  was  enough,  but  Bluntschli  rejects  it  as  insuflScient. 
Here  is  utter  confusion,  disagreement  and  vagueness.  If  a  defini- 
tion is  of  any  value  it  must  have  some  measure  of  certainty,  but  this 
feature  of  numbers  is  decidedly  uncertain.  It  is  far  better  to  take  the 
position  of  Jean  Bodin  and  declare  all  discussions  as  to  numerical 
limits  to  be  irrelevant.     (Dunning,  p.  90.) 

It  seems  more  reasonable,  therefore,  and  for  present  purposes  it  is 
sufficient,  to  adopt  the  less  complex  definition,  upon  which  there  is 
substantial  agreement,  and  assume  that,  when  a  portion  of  mankind 
is  united  into  a  community  and  becomes  an  organized  imit,  it  is  a 
state. 

However,  to  avoid  misunderstanding  it  will  be  well  to  distinguish 
between  the  uses  of  the  word  in  terms.  The  commimity  of  human 
beings  will  be  called  the  political  state;  the  territory,  which  they  pos- 
sess, the  territorial  state.  When  the  word  "state"  is  used  without 
either  adjective,  the  political  state  is  intended. 

It  should  also  benoted  that  the  words  "state"  and  "nation"  are  fre- 
quently used  interchangeably.  The  word  nation  carries  with  it  an 
idea  of  racial  and,  generally,  linguistic  characteristics  which  the  word 
state  does  not.  Today  most  states,  particularly  the  large  and  power- 
ful ones,  are  correctly  called  nations ;  and,  while  the  difference  between 

•  Austin  says:  "  In  order  that  an  independent  society  may  form  a  society  political, 
it  must  not  fall  short  of  a  number  which  cannot  be  fixed  with  precision,  but  which 
may  be  called  considerable,  or  not  extremely  minute."  (Austin,  p.  231.)  He  goes 
on  from  this  to  argue  that  though  "an  insulated  family"  of  savages  is  an  inde- 
pendent society,  of  which  the  father  as  chief  receives  "habitual  obedience"  from 
the  rest,  to  call  the  family  "a  society  political  and  independent"  and  the  father 
"a  monarch  or  sovereign**  would  "somewhat  smack  of  the  ridiculous." 

Maine,  in  considering  this  argument  of  Austin's,  points  out  the  "seriousness  of  the 
admission"  that  the  theory  cannot  be  applied  to  a  family.  (Maine,  p.  379.) 

Lawrence,  who  appears  to  favor  the  Austinian  theories,  says:  "A  state  may  be 
defined  as  a  political  conmiunity,  the  members  of  which  are  bound  together  by  the 
tie  of  common  subjection  to  some  central  authority,  whose  commands  the  bulk  of 
them  habitually  obey.  This  central  authority  may  be  vested  in  an  individual  oi  a 
body  of  individuals;  and,  though  it  may  be  patriarchal,  it  must  be  something  more 
than  parental;  for  a  family  as  such  is  not  a  political  community  and,  therefore,  not  a 
state."     (Lawrence,  p.  56.) 
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the  words  is  recognized,  they  will  be  often  used  in  these  notes  as  syn- 
onjons  in  accordance  with  common  usage. 

Having  thus  defined  the  general  terms  which  will  be  employed  in  the 
succeeding  pages,  a  foundation  is  laid  for  the  consideration  of  the  sj)eci- 
fic  subject  of  sovereignty  in  a  state. 

Applying  the  definitions  given  in  the  introductory  note,  of  divine 
and  human  sovereignty  to  the  sovereignty  in  a  state,  the  latter  would 
be  the  power  to  the  extent  of  the  natural  capacity  of  the  possessor  to  do 
all  things  in  a  state  withovi  accountability}  From  this  definition  the 
following  deductions  are  drawn: 

1.  Sovereignty  is  real  (or  actual)  only  when  the  possessor  can 
compel  the  obedience  to  the  sovereign  will  of  every  individual  com- 
posing the  political  state  and  within  the  territorial  state. 

2.  Such  complete  power  to  compel  obedience  necessarily  arises 
from  the  possession  of  physical  force  superior  to  any  other  such  force  in 
the  state. 

3.  The  exercise  of  sovereignty  in  a  state  does  not  involve  reason- 
ableness, justice,  or  morality,  but  is  simply  the  application  or  the 
menace  of  brute  force.  Regard  for  rational,  equitable,  and  ethical  ideas 
may,  and  in  modem  states  usually  does,  limit  sovereign  acts,  but  the 
acceptance  of  such  ideas  as  rules  of  action  is  discretionary  and  not 
actually  compulsive.  All  such  influences  being  followed  only  volun- 
tarily by  the  possessor  of  the  sovereignty  and  operating  by  permission 
rather  than  by  positive  power,  obedience  to  them  does  not  determine 
the  possession  of  the  real  sovereignty. 

The  definitions  which  have  been  given  of  sovereignty  by  accepted 
authorities  in  the  fields  of  jurisprudence  and  political  science  do  not 
contradict  the  one  given  above.    A  few  quotations  will  suffice. 

Wheaton  says: 

"Sovereignty  is  the  supreme  power  by  which  a  state  is  governed. 
(Wheaton,  International  Law,  §20.) 

*  Maine  thus  interprets  Austin's  definition  of  sovereignty:  "There  is,  in  every 
independent  political  community;  that  is,  in  every  political  community  not  in  the 
habit  of  obedience  to  a  superior  above  itself,  some  single  person  or  some  combination 
of  persons,  which  has  the  power  of  compelling  the  other  members  of  the  oonmiunity 
to  do  exactly  as  it  pleases.  This  single  person  or  group,  this  individual  or  this 
collegiate  sovereign  (to  employ  Austin's  phrase),  may  be  foimd  in  every  independ- 
ent political  community  as  certainly  as  the  center  of  gravity  in  a  mass  of  matter." 
(Maine,  p.  349.) 
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Story  defines  sovereignty  as 

The  union  and  exercise  of  all  human  power  possessed  in  a  state;  it  is  the 
combination  of  all  power;  it  is  the  power  to  do  everything  in  a  state 
without   accountability.     (Story  on  the  Constitution.) 

Burgess  says: 

I  understand  by  it  [sovereignty]  original,  absolute,  unlimited,  universal 
power  over  the  individual  subject  and  over  all  associations  of  subjects. 
(Burgess,  vol.  i,  p.  52.) 

The  notable  thing  is  that  in  all  these  definitions  sovereignty  is 
termed  a  "power,"  namely,  "supreme  power,"  "all  human  power,"  and 
"universal  power."  Now  the  only  actual  power  known  in  human 
society  is  physical.  However  religious  and  moral  instincts  may  affect 
human  action,  the  physical  is  the  power  that  compels,  including  in 
the  term  the  ability  to  effectively  exert  it. 

Therefore,  if  sovereignty  is  the  supreme  coercive  power  in  a  state, 
it  must  rest  upon  material  force  without  regard  to  the  righteousness  of 
its  exercise. 

While  the  existence  of  sovereignty  rests  upon  the  possession  of 
superior  physical  strength,  its  exercise  must  depend  upon  an  operation 
of  the  will  of  the  possessor;  but  because  there  is  no  such  mental  opera- 
tion is  no  ground  for  denying  the  existence  of  the  sovereignty.  In 
fact  it  is  impossible  to  conceive  of  a  human  community,  whether  organ- 
ized or  unorganized,  in  which  there  is  not  superior  physical  strength 
resident  in  an  individual  or  a  collection  of  individuals,  and  where  this 
superiority  of  strength  resides  there  is  the  sovereignty  (even  if  it  is 
never  exercised)  and  its  possessor  is  the  sovereign. 

In  view  of  the  physical  nature  of  sovereignty  the  following  assertion 
of  Bluntschli  cannot  be  accepted  without  material  modification.  He 
says: 

It  is  illogical  to  consider  sovereignty  as  the  source  of  the  state  and  of 
law,  and  to  put  the  sovereign  above  the  state.  The  sovereignty  is  a 
conception  of  public  law  and  not  superior  to  it.    (Bluntschli,  p.  496,  note.) 

In  the  first  place  such  a  statement  manifestly  excludes  all  consider- 
ation of  divine  sovereignty  or  world  sovereignty,  for  which  reason,  if 
for  no  other,  it  would  be  objectionable.  But  further,  the  character- 
istics of  a  state  are  union  and  organization,  the  union  and  organization 
of  the  individuals  composing  a  community,  each  of  whom  possesses  a 
certain  measure  of  physical  power.    These  individual  powers  must 
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have  existed  en  masse  prior  to  the  union  and  organization  of  those  pos- 
sessing them;  and,  therefore,  the  collective  power  of  the  community 
must  have  existed  from  the  time  that  the  community  came  into  being  ; 
and,  if  it  did,  this  power  was  present  before  the  state  came  into  exist- 
ence as  an  organized  unit.  It  makes  no  difference  by  what  name  it 
is  known,  the  superior  power  of  the  community  existed  in  the  commu- 
nity identical  in  its  characteristics  with  the  power  which  Blimtschli 
declines  to  term  sovereignty  until  the  state  is  formed  and  law  is  oj)era- 
tive.  Now,  it  is  evident  that  there  can  be  no  act  of  union  and  organ- 
ization without  the  consent  of  the  possessor  of  this  superior  power; 
and,  therefore,  the  act  of  organizing  a  state  is  an  exercise  of  the  will 
of  the  possessor.  To  distinguish  this  power  by  different  names  before 
and  after  a  state  is  organized  is  a  mere  quibble  in  nomenclature,  which 
can  serve  no  good  purpose. 

Take  another  quotation  from  the  same  writer,  in  which  he  expresses 
an  idea,  which  was  advanced  by  the  French  philosopher,  Jean  Bodin, 
two  hundred  and  fifty  years  before  Bluntschli  wrote : 

• 

Without  force  a  state  can  neither  come  into  being  nor  continue. 
(Bluntschli,  p.  293.) 

What  is  this  "force?"  Bluntschli  calls  it  sovereignty  after  the  state 
is  organized,  that  is,  when  it  is  the  continuing  force.  Why  then  is  it 
not  sovereignty  when  it  is  the  creative  force?  What  other  appro- 
priate name  can  be  given  to  it?  Since  the  force  that  brings  a  state 
into  existence  is  identical  with  the  force  that  continues  it,  it  is  rational 
to  term  it  under  all  circumstances  sovereignty.  What  certain  publi- 
cists havg  tried  to  avoid  and  what  they  cannot  avoid  is  that  sovereignty 
and  the  sovereign  existed  before  the  state. 

This  is  particularly  true  of  those  who  maintain  that  sovereignty 
rests  in  the  state  alone  as  a  living  organism,  that  is,  that  the  state  and 
the  sovereign  are  identical;  as  well  as  of  the  other  class  who  confuse 
the  sovereign  and  the  government.  To  the  former  theorists  the  state 
is  necessarily  pre-existent  to  sovereignty.  To  the  latter,  the  state 
must  have  been  before  the  government  and,  therefore,  before  the  sov- 
ereign. The  result  is  that  both  schools  are  forced  to  assume  positions 
which  are  imnatural,  and  to  advance  propositions  which,  though  advo- 
cated with  ingenious  logic,  are  unsupported  by  historical  facts. 
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As  an  example  of  the  confusion  caused  by  attempting  to  maintain 
that  the  state  is  the  sovereign,  place  in  contrast  two  quotations  from 
Burgess'  work.    First, 

a  state  is  a  particular  portion  of  mankind  viewed  as  an  organized  unit. 
(Burgess,  vol.  i,  p.  51.) 

Second,  referring  to  the  granting  of  Magna  Charta, 

the  aristocracy  seized  the  sovereign  power,  became  the  state,  whereas, 
before  this,  the  king  had  held  the  sovereign  power,  had  been  the  state  as 
well  as  the  government.     {Ibid.,  p.  92.) 

Here  is  evidently  contradiction,  unless  the  writer  views  Plantagenet 
England  as  some  other  type  of  state  from  the  one  defined.  The  state, 
composed  of  "a  particular  portion  of  mankind,"  is  forced  into  the 
narrow  compass  of  a  single  individualf  the  king,  or  of  a  small  group, 
the  aristocracy.  What  becomes  of  the  thousands  of  persons  outside 
of  the  few?  Are  they  not  members  of  the  state?  If  they  are,  how 
can  the  state  be  the  sovereign?  The  position  is  paradoxical,  and  the 
theory  is  irrational.  But  separate  the  state  and  the  sovereign;  make 
the  former  the  field  of  operation,  and  the  latter,  the  operator;  then  the 
state  and  the  sovereign  will  take  separate  places  logically  consistent, 
and  their  relations  will  be  entirely  harmonious  though  interdependent. 

This  relation  of  the  sovereign  to  the  state  and  of  sovereignty  to  the 
state  may  be  more  clearly  brought  out  by  studying  it  in  the  rudi- 
mentary institutions  which  existed  in  primitive  communities  and  still 
exist  among  the  savage  races  of  today.  Whether  these  communities 
were  or  are  entitled  to  the  name  "state"  is  unessential;  the  necessary 
premises  are  the  existence  of  a  community  and  the  presence  of  a  supe- 
rior physical  force  which  can  compel  complete  obedience  from  all  persons 
in  the  community.    These  two  facts  are  for  the  present  sufficient. 

In  the  formative  period  of  human  society,  when  man  was  Httle  better 
than  a  beast,  the  strongest  individual  in  a  community  overcoming  his 
fellows  in  combat  or  causing  them  to  fear  his  superior  strength  com- 
pelled obedience  to  his  will.  He  was  a  master,  a  despot,  and  the  small 
group,  of  which  he  formed  a  part,  was  forced  to  submit  to  his  will.  It 
has  a  likeness  to  the  leadership  among  gregarious  animals,  and  doubt- 
less had  its  origin  in  the  same  sexual  instinct  which  impels  the  rivals 
of  a  herd  to  battle  for  the  mastery,-*  but  there  is  this  distinction,  in 

Professor  Boughton  in  his  History  of  Ancient  Peoples  (New  York,  1897)  says: 
^Primeval  men  were  only  gregarious,  there  was  no  government — ^might  made  right." 
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the  case  of  man,  skill  and  sagacity  in  the  use  of  physical  strength 
are  important  factors  in  determining  its  applied  value.  This 
was  the  first  step  in  the  direction  of  political  organization,  a 
rudimentary  exercise  of  that  control  in  a  community,  which  becom- 
ing established  by  long-continued  usage,  develops  into  definite  gov- 
ernmental form.  While  the  idea  of  chieftainship  thus  became  fixed 
in  primitive  societies,  and  the  advantages  of  submitting  to  a  poUtical 
and  military  leader  were  made  apparent  by  experience,  it  is  manifest 
that  the  individual,  who  was  recognized  as  the  chieftain,  did  not, 
except  in  an  extremely  small  community,  possess  in  himself  the  phys- 
ical power  to  enforce  his  will  against  the  combined  opposition  of  other 
members  of  the  commimity.  The  real  sovereignty,  therefore,  could 
only  in  a  very  small  and  insignificant  community  be  possessed  by  a 
single  individual.  Nevertheless  this  species  of  political  organization 
under  a  warrior  chief,  who  exercised  sovereign  authority  through  the 
voluntary  submission  of  the  members  of  the  conmumity ,  or  through  the 
submission  of  those  members  who  collectively  were  predominant  in 
strength  and  prowess,  naturally  developed,  as  conmiunities  increased 
in  size,  becoming  a  definite  and  universal  political  type.  As  might 
be  expected,  therefore,  and  as  is  actually  the  case,  the  beginnings  of 
history  find  commimities,  tribes,  and  peoples  ruled  by  absolute  kings, 
or  rather  chieftains,  who  in  subsequent  ages  became  the  heroes  and 
demi-gods  of  national  legend,  possessing  marvelous  physical  endow- 
ments, unsurpassed  valor,  and  supernatural  strength.  Such  was  Aga- 
menmon  among  the  Greeks,  Romulus  among  the  Romans,  and  the 
hero  kings  of  the  Norse  sagas.  These  great  warrior  chieftains  exercised 
the  sovereignty  over  the  communities  in  which  they  lived,  exercised 
it  and  maintained  it  by  their  personal  prowess,  aided  by  those  who 
voluntarily  acknowledged  their  leadership.* 

There  was  no  family — ^physical  strength  was  man's  title  to  woman's  love.  The  ties 
of  parentage  were  instinctively  felt  and  it  was  along  the  line  of  kinship  that  society 
at  last  became  origanized  into  the  tribe. 

•  Professor  Ehmning  thus  states  the  idea  of  Jean  Bodin  (1580)  in  regard  to  primi- 
tive government:  "While  hmnan  society  thus  arose  through  the  operation  of  the 
social  instinct,  the  state,  on  the  other  hand,  took  its  origin  from  force."  ♦  ♦  ♦ 
"The  view  of  Aristotle  and  others,  following  Herodotus,  that  the  first  monarchs  were 
volimtarily  chosen  by  the  people  for  their  supereminent  virtues  is,  Bodin  says,  wrong; 
history  shows  that  they  were  military  leaders  who  imposed  their  sway  upon  the 
peoples  by  force."     (Dunning,  p.  89.) 
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Women,  physically  inferior  to  men,  were  never  able  in  the  barbarous 
period  to  successfully  contend  for  the  mastery.  They  were  always, 
with  a  few  exceptions,  subject  to  the  sex  to  which  nature  had  given 
superior  strength.  That  mherent  weakness  of  woman  is  still  recog- 
nized  in  the  states  of  the  worid,  and  the  possession  of  sovereignty  is 
deemed  today  a  masculine  prerogative  just  as  it  has  been  for  thousands 
of  years. 

In  the  primitive  state  of  society  the  death  of  the  chieftain  either 
precipitated  a  combat  among  rival  leaders  and  factions  in  the  com- 
munity, or  else  the  ability  and  physical  superiority  of  one  warrior 
caused  all  to  submit  to  his  control.  In  either  event  the  one,  pre- 
sumptively the  most  powerful  and  skillful,  succeeded  to  the  exercise 
of  the  sovereignty.  But  with  the  establishment  of  the  family  relation, 
the  institution  of  property,  and  the  increasing  influence  of  habit, 
custom,  and  acknowledged  privilege,  the  right  to  exercise  sovereign 
authority  came  by  a  natural  process  to  be  viewed  as  a  proper  subject 
of  property,  to  which  the  principles  of  transmission  could  be  applied. 
By  those  principles  the  right  to  exercise  sovereignty  became  fixed  as 
a  legal  right,  and  like  other  subjects  of  property  passed  by  descent  or 
was  transferred  by  gift  or  purchase.  Thus  sovereign  authority  was 
commonly  treated  as  hereditary,  descending  from  father  to  son. 

This  method  of  succession  was  not  the  natural  one  f oimd  in  the  primi- 
tive community;  but  was  purely  artificial  unless  the  new  ruler  actually 
possessed  the  brute  force  and  martial  skill  with  which  he  could  cause 
all  members  of  the  commimity  to  submit  to  his  will.  If  he  failed  in 
this,  the  authority  which  he  possessed  lacked  the  essential  of  real 
sovereignty,  the  physical  strength  to  compel  obedience.  It  is  at  this 
stage  in  political  development  that  the  theory  of  the  ''social  compact" 
or  the  later  theory  of  "habitual  obedience''  may  be  logically  invoked 
as  the  basis  of  sovereign  authority,  but,  whichever  theory  is  accepted, 
it  must  be  understood  that  the  authority  established  is  not  that  of  the 
real,  but  of  the  artificial  sovereign.'^ 

"*  **  ArHficial"  It  should  be  understood  that  the  adjective  "artificial"  used 
to  describe  a  sovereign  and  sovereignty  of  a  particular  type,  does  not  have  its  pri- 
mary meaning  of  "made  by  art/'  ''constructed/'  but  is  used  in  its  derivative  and 
secondary  sense  of  "assimied/'  ''not  actual."  The  sovereign  and  sovereignty,  to 
which  it  is  applied,  are  in  contrast  to  "real  sovereign"  and  real  sovereignty;  that 
is,  although  such  sovereign  and  such  sovereignty  may  be  apparently  real,  generally 
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As  in  time  communities  became  imited  with  other  communities 
forming  large  political  societies,  of  which  the  members  were  numbered 
by  thousands  instead  of  by  scores,  the  chief  of  each  of  these  greater 
societies  could  never  by  his  own  personal  strength  enforce  his  will. 
Did  he,  under  such  circumstances,  possess  the  sovereignty  of  the  state 
over  which  he  was  the  acknowledged  ruler?  In  one  sense,  yes;  in 
another,  no.  He  held  an  apparent  sovereignty,  which  habit,  custom 
and  usage  sanctioned  and  clothed  with  all  the  outward  indices  of 
sovereign  power;  but  for  all  its  outward  evidence  of  sovereignty  it  was 
none  the  less  artificial.  The  real  sovereign  was  the  individual  or 
body  of  individuals  in  the  state  possessing  the  ph3rsical  strength 
which,  if  exerted,  could  compel  obedience.  It  matters  not  that  the 
stronger,  under  the  influence  of  habit  or  custom,  voluntarily  sub- 
mitted to  the  weaker,  the  latter  in  reality  gained  thereby  no  more 
actual  strength,  and  the  former  involimtarily  retained  the  power  to 
coerce  the  ruler  and  all  other  members  of  the  state.  Thus  the  ruler 
could  only  exercise  the  prerogative  of  sovereignty  at  the  pleasure  of 
the  real  sovereign.'    This  establishes  the  following  proposition  (one 

reoogniced  as  real,  and  operating  and  operative  as  if  they  are  real,  they  aiB  none  the 
less  imreal  and  liable  to  be  divested  of  their  apparent  reality  by  the  real  sovereign 
through  the  exercise  of  real  sovereignty.  It  is  manifest  that  the  word  "artificial," 
even  in  its  secondary  sense,  does  not  in  itself  describe  precisely  the  sovereign  and 
the  sovereignty  intended;  in  fact,  no  English  adjective  meets  all  the  requirements; 
hence  it  is  necessary  to  explain  the  special  meaning  with  which  the  word  is  used  in 
these  notes,  and  that  it  b  adopted  in  preference  to  any  other  because  it  more  nearly 
expresses  the  idea  which  it  is  desired  to  convey. 

*  The  theory  of  Johannes  Althusius  as  to  the  relation  of  rulers  to  the  sovereignty 
is  thus  stated  by  Professor  Dunning:  ''Sovereignty  (maiettaM)  is  defined  as  the 
supreme  and  supereminent  power  of  doing  what  pertains  to  the  spiritual  and  bodily 
welfare  of  the  members  of  the  state.  This  power  inheres  by  the  very  native  of  the 
association  in  the  people — the  totality,  that  is  of  the  members  of  the  state."  ♦  ♦  ♦ 
''But,  for  the  purpose  of  carrying  out  the  function  of  the  state,  duties  may  be  dis- 
tributed among  agents  of  the  sovereign,  and  it  is  in  this  capacity  alone  that  kings  and 
magistrates  exercise  authority.  These  fimctionaries,  whatever  their  power  and 
jurisdiction  in  reference  to  the  individuals,  are  by  the  very  nature  of  the  case  them- 
selves subject  to  the  people  as  a  whole.  Sovereign  power,  therefore,  when  properly 
understood,  cannot  conceivably  be  vested  in  any  individual  or  group  of  individuals 
less  than  the  whole  people.  It  cannot  be  alienated  or  delegated  to  any  one  by  the 
people ;  so  long  as  there  is  a  people  it  must  possess  the  sovereignty."    (Dunning,  p.  93.) 

It  should  be  remembered  in  reading  this  analysis  of  the  German  philosopher'i 
theory  that  his  system  rested  upon  the  idea  that  the  state  was  founded  on  a  "social 
contract"  between  the  persons  who  composed  it.    He  carries  out  this  oontractual 
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reached  by  Rousseau  through  an  entu^ly  different  line  of  reasoning, 
since  hb  is  based  on  natural  rights  rather  than  on  physical  force): 
The  real  sovereign  cannot  divest  himself  of  his  sovereignty  nor  can  he 
be  divested  of  it  and  exist. 

This  distinction  between  an  artificial  sovereign  and  a  real  sover- 
eign has  not  been  recognized  in  terms  by  publicists,  though  the  idea 
has  been  imperfectly  advanced  by  some.  Bluntschli,  for  example, 
says: 

Besides  the  sovereignty  of  the  entire  nation,  there  is  another  within 
the  state,  the  sovereignty  of  the  highest  member,  the  chief,  or,  since  it  is 
more  clearly  seen  in  a  monarchy,  the  sovereignty  of  the  prince.  ♦  ♦  * 
The  sovereignty  of  the  state  and  the  sovereignty  of  the  prince  are  not  in 
contradistinction.  There  does  not  result  a  division  of  sovereignty,  as  if 
the  one  half  belonged  to  the  people  and  the  other  to  the  prince:  here  are 
not  two  jealous  powers  striving  for  the  supremacy.  Both  imply  unity 
and  plentitude  of  power;  but  it  is  clear  that  the  whole,  including  the 
head,  is  superior  to  the  head  alone.     (Bluntschli,  pp.  503-504.) 

Here  is  evidently  the  recognition  of  two  sorts  of  sovereignty  in  a  state, 
one  of  which  is  superior  to  the  other.  Yet  both  are  assumed  to  be 
real,  and  there  is  an  attempt  (although  the  line  of  argmnent  is  not  at 
all  clear)  to  explain  how  they  can  exist  harmoniously;  in  other  words, 
to  show  that  two  supreme  powers  can  operate  without  contest  in  the 
same  sphere  and  both  remain  supreme.  While  the  very  idea  is  a  con- 
tradiction, this  contradiction  immediately  disappears  if  one  sover- 
eignty is  seen  to  be  real  and  the  other  only  artificial. 

It  is  needless  to  cite  the  explanations  of  other  writers,  who  have 
foimd  the  same  difficulties  with  the  facts  that  were  found  by  Bluntschli, 
and  whose  arguments  are  equally  unsatisfactory  and  vague. 

It  was  this  artificial  type  of  sovereignty  that  from  the  earliest  civil- 
ized governments  to  the  rise  of  the  free  cities  of  Grermany  in  the  eleventh 
and  twelfth  centuries  existed  in  nearly  every  European  state;  a  notable 
exception  being  the  popular  sovereignty  of  the  early  Teutons,  whose 
system  of  electing  their  kings  later  developed  into  the  political  insti- 
tution of  an  elective  monarchy.    This  artificial  sovereignty  exists  at 

relation  in  the  organisation  of  governments.  ' '  The  king  is  the  executive  of  the  people. 
*  *  *  His  relation  to  the  people  is  that  of  agent  (mandcUariua)  and  a  contract 
between  him  and  the  people  b  perfected  through  his  choice  and  coronation.  He 
undertakes  to  govern  in  conformity  to  the  fimdamental  law  of  the  land,  and  they 
agree  to  obey  him."     {Ibid',  p.  66.) 
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the  present  day  to  a  more  or  less  degree  in  modem  states  with  mon- 
archical forms  of  government.  Nevertheless,  the  real  sovereignty 
is  not  destroyed.  It  never  can  he.  Since  the  eleventh  century  the  real 
sovereign  has  gradually  compelled  recognition,  until  today  in  the  more 
enlightened  states  the  possessor  of  the  real  and  not  the  possessor  of 
the  artificial  sovereignty  is  recognized  as  dominant;  as  the  actual  source 
of  political  authority  in  a  state. 

The  political  history  of  England  presents  a  familiar  and  at  the  same 
time  a  very  clear  illustration  of  this  progression  from  the  domination 
of  the  artificial  sovereign  to  the  domination  of  the  real  sovereign. 
During  the  early  Norman  period,  when  the  feudal  system  prevailed, 
the  king  was  deemed  to  be  the  sole  possessor  of  sovereign  rights,  though 
in  fact  the  royal  power  depended  for  its  exercise  upon  the  will  of  the 
nobility.  With  them  was  the  actual  strength  of  arm  to  compel  obedi- 
ence within  the  state.  The  lower  classes,  ignorant,  depraved,  and 
imorganized,  were  both  mentally  and  physically  inferior  to  their  feudal 
lords,  whose  knightly  valor  and  skill  at  arms  held  their  vassals  in 
abject  subjection,  compelling  them  to  obedience  by  force  or  by  the 
fear  of  their  lord's  displeasure. 

When,  therefore.  King  John  submitted  against  his  will  to  the 
demands  of  his  rebellious  barons  at  Runnymede  and  granted  certain 
rights  and  privileges  to  his  subjects  by  Magna  Charta,  he  did  not  j)er- 
form  a  sovereign  act.  The  act  of  real  sovereignty  was  that  of  the 
nobles  in  compelling  John  to  append  his  signature  and  aflfe  the  royal 
seal  to  the  famous  instrument.  As  Bacon  says:  ^^Potestas  suprema 
seipsum  ♦  ♦  *  ligarenon potest  "  (Maxims,  19.)  The  supreme  power — 
that  is,  the  real  sovereignty — cannot  bind  itself,  nor  can  it  be  boimd 
by  another,  otherwise  it  would  lose  its  supremacy  and  its  reality."  To 
revert  again  to  a  quotation,  previously  given  in  another  connection, 
which  relates  to  this  prominent  event  in  English  history, 

the  aristocracy  seized  the  sovereign  power,  became  the  state.  (Burgess, 
vol.  i,  p.  92.) 

While  this  statement  is  not  literally  true,  since  the  aristocracy  exerted 

a  power  they  already  possessed,  the  same  thought  is  there  expressed, 

especially  when  it  is  remembered  that  the  writer  declares  the  state  to 

be  the  possessor  of  the  sovereignty. 

* ' '  Supreme  power  limited  by  positive  law  is  a  flat  contradiction  in  terms. "  (Austin, 
p.   263.) 
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A  half  century  later,  Henry  III.  and  his  son  were  captives  of  the 
insurgent  army  of  Simon  de  Montfort.  During  those  fifty  years  the 
social  condition  of  the  common  people  had  rapidly  improved,  and  par- 
ticularly so  in  the  cities  under  the  civilizing  influence  of  trade,  com- 
merce, and  the  exercise  of  their  charter  liberties.  That  the  popular 
masses  were  beginning  to  realize  the  power  of  cooperation  and  organ- 
ization was  manifested  in  their  merchant  and  trade  guilds  and  in  their 
trained  bands  of  soldiery.  Their  strength  had  been  demonstrated  in 
the  civil  turmoils  of  the  period,  and  it  was  recognized  by  the  dominant 
nobility  when  borough  representatives  were  given  seats  in  the  first 
Parliament.  Thus  the  real  sovereignty  of  England  was  shared  in 
undetermined  proportion  by  the  lords  and  commons. 

With  the  increase  of  learning  among  the  middle  and  lower  classes 
and  with  a  growing  reliance  upon  their  own  power  resulting  from  mili- 
tary experience,  the  commons  dared  at  length  to  resent  and  oppose 
the  arrogance  of  the  nobility.  The  crown,  taking  advantage  of  these 
dissensions,  gained  by  apparent  concessions  the  support  of  the  com- 
mon people,  and  upon  their  physical  strength  rested  the  royal  author- 
ity, the  artificial  sovereignty.  Thus,  while  the  real  sovereignty  was 
not  actually  put  to  the  test,  events  show  that  the  preponderance  of 
physical  might  was  with  the  people  in  contradistinction  to  the  aristo- 
cratic class. 

The  same  state  of  facts  is  noted  by  Professor  Burgess,  though  he 
uses  in  accordance  with  his  theory  the  words  "state''  and  "sovereign" 
as  equivalents.  After  reciting  the  coalition  between  the  king  and  the 
commons  against  the  aristocracy,  he  says: 

In  the  organization  which  followed,  called  in  political  history  the 
absolute  monarchy  of  the  Tudors,  the  people  were,  in  reality,  the  sov- 
ereign, the  state,  but  apparently  the  king  was  the  state.  England  under 
the  Tudors  was  a  democratic  political  society  under  monarchic  govern- 
ment.    (Burgess,  vol.  i,  p.  93.) 

This  assertion  of  power,  but  partially  realized  by  its  possessors,  was 
largely  due  to  the  invention  of  gimpowder.  Gunpowder  destroyed 
chivalry  for  it  made  the  yeoman  equal  in  destructive  ability  to  the 
knight,  whose  training  and  martial  skill  had  so  long  given  him  the 
ascendency.  Gunpowder,  like  discipline,  added  a  new  factor  in  deter- 
mining the  physical  might  which  is  the  essential  of  real  sovereignty. 
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Numbers,  organization,  equipment,  and  practice  in  the  use  of  firearms 
became  the  measure  of  strength  rather  than  personal  valor  and  indi- 
vidual muscular  development.** 

The  people  of  England  were  long  in  appreciating  the  effect  of  the 
new  destructive  and  their  possession  of  superior  power;  but  at  last, 
goaded  to  action  by  the  folly  and  obstinacy  of  Charles  Stuart,  they 
threw  off  the  yoke  of  artificial  sovereignty,  and,  by  compelling  obedi- 
ence to  their  will,  demonstrated  the  location  of  the  real  sovereignty. 
Since  the  execution  of  Charles  I.,  the  English  people  have  known  that 
they  were  sovereign  in  England.  The  revolution  of  1688  and  the 
peaceful  revolution  of  1832  are  but  cumulative  evidence  of  the  fact. 
The  sovereignty  of  an  English  king,  resting  solely  upon  the  will  of  his 
so-called  subjects,  is  not  real  but  artificial,  a  fiction  perpetuated  by 
custom,  by  reverence  for  the  past,  and,  if  you  please,  by  the  "habit  of 
obedience''  which  Hume  and  Austin  have  made  so  prominent.  The 
king,  the  monarch,  cannot  by  his  own  might  compel  obedience;  the 
sovereign  people  can. 

However  certain  may  be  the  nature  of  real  sovereignty  and  its 
presence  in  a  state,  it  is  the  artificial  which  has  for  the  past  three  him- 
dred  years  been  emphasized  in  the  majority  of  governmental  systems 
through  the  passive  acquiescence  of  the  real  sovereign ;  and  it  has  been 
the  treatment  of  the  artificial  as  if  it  were  the  real  that  has  weakened 
many  philosophic  theories  and  made  them  valueless  in  explaining  cer- 
tain important  historical  events.  It  is  only  in  the  case  of  great  politi- 
cal or  social  upheavals  in  a  state,  when  actual  physical  force  is  exer- 
cised, that  the  possessors  of  the  real  sovereignty  arise  in  their  true 
character  and  assert  their  supremacy.  Such  momentous  events  in  the 
world's  history,  as  the  rebellion  of  the  Netherlands  against  Spain,  the 
English  revolution  of  1688,  the  American  war  for  independence  in 

*^  Maine,  in  his  consideration  of  how  far  the  facts  of  human  nature  and  society  bear 
out  the  Austinian  idea  regarding  sovereignty,  says:  ''The  first  of  them  is  that,  in 
every  independent  community,  there  resides  the  power  of  acting  with  irresistible 
force  on  the  several  members  of  that  community.  This  may  be  accepted  as  an  actual 
fact.  If  all  the  members  of  the  commimity  had  equal  physical  strength  and  were 
unarmed,  the  power  would  be  a  mere  result  from  the  superiority  of  numbers;  but  as 
a  matter  of  fact  various  causes,  of  which  much  the  most  important  have  been  the 
superior  physical  strength  and  the  superior  armament  of  portions  of  the  commimity, 
have  conferred  on  numerical  minorities  the  power  of  applying  irresLstible  pressure 
to  the  individuals  who  make  up  the  commimity  as  a  whole."     (Maine,  p.  357.) 
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1776,  and  the  French  revolution  of  1792,  are  manifestations  of  the 
real  sovereignty. 

Yet,  having  demonstrated  its  superiority  and  compelled  obedience 
to  its  will,  the  real  sovereign  does  not  always  establish  a  government 
consonant  with  its  expressed  authority;  but,  influenced  by  custom, 
inclination  or  expediency  it  permits  an  artificial  sovereignty  to  con- 
tinue though  it  may  materially  modify  its  form  and  limit  its  exercise 
from  that  which  had  previously  existed.  In  the  case  of  the  revolting 
English  colonies  in  America  this  was  not  so;  but  in  England,  after  the 
dethronement  of  James  II.,  the  monarchy  with  its  artificial  sovereignty 
was  restored  though  with  restricted  powers.  The  same  was  true  of 
France  after  it  had  passed  through  a  chaotic  period,  in  which  the 
sovereignty  was  the  plaything  of  mobs,  and  through  the  feverish  glory 
of  the  Napoleonic  era.  There  are  features  which  make  the  epoch  of  the 
French  revolution  unique  in  history,  particularly  the  advent  of  Bona- 
parte and  the  influence  of  his  extraordinary  personality  upon  the 
republicanism  and  materialism  of  the  French  nation;  but  this  is  not 
the  place  to  give  to  these  phenomena  the  special  consideration  to 
which  they  are  entitled.  SuflSce  it  to  say,  that  with  the  final  overthrow 
of  Napoleon,  the  Bourbons  were  again  permitted  to  assume  their 
artificial  sovereignty,  and  the  real  sovereignty  of  the  French  people 
became  latent.  But  the  spirit  of  the  revolution  was  not  extinguished, 
and,  though  it  smouldered  for  a  time,  it  broke  forth  again  and  again 
imtil  the  artificial  sovereignty  of  the  houses  of  Bourbon,  Orleans,  and 
of  Bonaparte  was  finally  consumed  in  the  conflagration  of  the  Paris 
Commune. 

Successful  popular  revolutions  and  the  suppression  of  rebellions 
are  the  manifestations  of  the  real  sovereignty  in  a  state.  Both  are 
coercive  in  character,  both  compel  obedience,  and  both  require  the 
exercise  of  superior  physical  strength,  including  in  that  term  the  use 
of  weapons  of  war,  military  skill,  discipline  and  equipment. 

The  actual  expression  of  the  real  sovereignty  occurs,  as  has  been 
shown,  in  times  of  civil  turmoil,  but  it  cannot  find  expression,  when 
domestic  peace  prevails,  through  the  medium  of  physical  force.  The 
fact  that  the  force  is  present  and  that  it  is  supreme  within  the  state 
is  sufficient  to  cause  recognition.  Under  peaceful  conditions  the  acts 
performed  directly  by  the  real  sovereign  are  limited  to  the  following: 
(1)  The  establishment  of  a  government;  (2)  the  delegation  of  powers 
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to  that  government;  (3)  the  granting  of  civil  liberty  to  members  of 
the  state ;  (4)  the  changing  of  any  pro\'isions  relating  to  the  first  three 
subjects;  (5)  the  appointment  of  governmental  agents;  and  (6)  the 
enactment  of  certain  laws.  The  three  first  acts  are  accomplished  by 
adopting  or  consenting  to  a  constitution  for  the  state;  the  fourth,  by 
amending  such  constitution;  the  fifth,  by  election;  and  the  sixth,  by 
the  processes  known  as  initiation  and  referendum. 

It  makes  no  difference  how  a  constitution  or  a  constitutional  amend- 
ment is  introduced,  its  binding  force  is  derived  from  its  positive  or 
passive  adoption  by  the  real  sovereign.  But  this  binding  force  only 
applies  to  the  individuals  in  the  state  considered  as  distinct  imits.  It 
cannot  bind  the  individuals  considered  collectively  as  a  single  body 
or  that  imdetermined  portion  which  possesses  the  superior  physical 
force  in  the  state.  That  dominant  portion  is  the  sovereign,  and  the 
sovereign  cannot  bind  itself  or  be  bound.  In  a  Christian  state,  just  and 
moral  principles  usually  control  the  majority  of  individuals  in  the 
exercise  of  the  share  of  the  sovereignty,  which  each  possesses  as  a 
member  of  the  sovereign  body,  but  only  because  of  the  prevalence  of 
religious  sentiment  and  of  the  consciousness  of  moral  obligation.  The 
body  of  individuals  in  a  state,  in  which  body  resides  the  real  sover- 
eignty, is  not  restrained  in  any  way,  except  by  the  limitations  inherent 
in  human  nature,  in  declaring  the  fundamental  law  of  the  state.  They 
may,  indeed,  if  they  so  will,  embody  in  a  constitution  provisions  which 
are  manifestly  un  j  ust  and  immoral.  It  is  not  at  all  a  question  of  right, 
but  a  question  of  power.  Yet  there  must  be  no  confusion  of  the  right 
and  the  power.  Might  may  make  law,  but  might  does  not  make  right. 
The  sovereign  is  supreme,  but  the  sovereign  may  be  unrighteous. 

As  it  is  impossible,  except  when  actual  physical  strife  occurs  in  a 
state,  to  determine  with  certainty  who  are  and  who  are  not  the  pos- 
sessors of  the  real  sovereignty,  there  are  certain  qualifications  which 
have  been  assumed  in  modem  states  to  be  evidence  of  an  individual's 
right  to  share  in  the  exercise  of  the  sovereignty. 

These  qualifications  are  usually  based,  whether  intentionally  or  not, 
upon  the  presumptive  physical  strength  of  the  individual.  They  are 
as  follows:  First,  Sovereign  rights  are  confined  to  males,  because,  as 
has  been  pointed  out,  females  are  physically  inferior  and  therefore 
powerless  to  maintain  such  rights  by  force.  Second,  The  males  are 
also  limited  to  those  who  are  presumed  to  have  attained  full  bodily 
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vigor,  which  is  assumed  to  be  when  they  have  reached  a  certain  age. 
These  two  requirements  rest  upon  the  natural  attribute  of  sovereignty, 
strength.  But  property  and  educational  qualifications  are  purely  arti- 
ficial limitations  based  upon  the  desire  to  restrict  the  exercise  of  sov- 
ereignty to  those  who  will  be  influenced  by  reason,  conscience,  and 
patriotism  in  giving  expression  to  the  sovereign  authority. 

An  assumption  takes  the  place  of  physical  demonstration  in  times 
of  domestic  peace,  the  test  for  possession  of  the  sovereignty  is  not 
physical  but  must  rest  upon  a  fulfilment  of  the  qualifications  imposed. 
Whatever  may  be  the  difference  between  two  persons  in  physical  vigor 
if  each  meets  the  requirements  laid  down  for  sharing  in  the  sover- 
eignty, they  are  deemed  to  be  equal  in  their  possessive  right  in  such 
sovereignty.  It  is  clearly  an  assumed  equality  based  upon  assumed 
evidences  of  strength,  and  in  some  cases  of  intellectual  ability,  but  such 
assumptions  are  inseparable  from  the  internal  peace  of  a  state.  Any 
other  method  would  introduce  confusion  and  conflict,  and  would,  there- 
fore, be  irrational  since  it  would  bring  about  a  condition  hostile  to 
progress  and  the  common  weal.  Furthermore,  this  assumed  equality 
is  not  so  artificial  as  it  at  first  appears,  since  gunpowder  and  modern 
inventions  have  equalized  the  martial  worth  of  individuals  making  the 
skillful,  though  weak,  superior,  man  for  man,  to  the  unskilled  though 
strong. 

The  discussion  concerning  expressions  of  sovereignty  in  times  of 
peace  and  the  artificial  equality  of  qualified  individuals  assumed  to  be 
possessors  of  the  sovereignty  applies  to  modem  democratic  states, 
whether  their  governments  are  monarchic  or  republican.  In  such 
states  the  peaceful  determination  of  the  sovereign  will  necessarily 
depend  upon  the  expressed  will  of  the  greater  number  of  the  assumed 
possessors  of  the  sovereignty,  since  unanimity  is  substantially  impos- 
sible when  the  possessors  are  numbered  by  thousands  or  even  by 
hundreds,  unless  some  artificial  plan  is  followed,  such  as  was  employed 
in  the  Iroquois  confederacy.  The  result  is  that  the  rule  of  majorities  is 
supreme.  It  is  well  to  fix  in  the  mind  these  two  characteristics  which 
mark  the  exercise  of  sovereignty  in  times  of  domestic  peace,  namely, 
the  equality  of  individuals  in  possession,  and  the  rule  of  majorities. 

The  nature  of  sovereignty  in  a  single  state,  whether  it  be  real  or 
artificial,  yields  readily  to  analysis,  but  the  more  complex  type  foimd 
in  a  composite  state,  particularly  in  a  federal  state  like  the  United 
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States,  requires  careful  discrimination  between  the  actual  and  apparent 
facts  in  order  to  determine  the  true  nature  of  such  sovereignty.  The 
real  and  the  apparent  results  of  historical  events  must  be  distinguished 
and  the  mind  of  an  American  student  must  be  freed  from  the  bias  and 
prejudice  which  for  a  half  century  have  influenced  writers  upon  political 
science  in  dealing  with  the  institutions  of  the  United  States. 

It  is  an  accepted  principle  of  the  law  of  nations  that  every  state, 
whatever  may  be  its  population,  power  and  resources,  is  the  political 
equal  of  every  other  state,  and  that  its  sovereign  is  independent  and 
supreme  within  the  state.  There  is  no  such  thing  as  degrees  of  sover- 
eignty among  states;  the  nature  of  real  sovereignty  precludes  such 
a  thought.  Now  let  this  manifest  truth  be  applied  to  the  problem  of 
sovereignty  presented  in  the  federal  state  of  the  United  States. 

This  condition  of  independence  and  equality  obtaining  among  states 
was  recognized  in  America  during  the  war  for  independence  by  each 
of  the  thirteen  colonies  having  an  equal  voting  power  in  the  revolu- 
tionary government  and  also  in  the  government  established  by  the 
articles  of  confederation;  and  this  equality  prevailed  irrespective  of 
the  great  contrast  in  the  territorial  extent,  wealth,  and  population 
of  certain  of  the  allied  colonies.  From  this  fact  alone  it  may  be  assumed 
that  during  the  period  from  the  commencement  of  the  Revolution 
to  the  adoption  of  the  Constitution  of  1787,  each  one  of  the  thirteen 
original  states  was  a  distinct,  independent  political  society  with  a  sepa- 
rate sovereign,  otherwise  this  assumed  equality  would  have  no  theo- 
retical or  practical  basis. 

A  federal  state  or  union,  originating  from  the  joining  together  of 
several  independent  states,  is  from  its  composite  nature  a  political 
organism,  in  which  the  individual  units  are  such  states  instead  of 
persons.  If  this  statement  is  correct  and  the  likeness  is  at  all  com- 
plete, the  same  general  rules  which  apply  to  a  state  composed  of  per- 
sons ought  to  apply  to  a  federal  state  composed  of  states,  and  the 
same  incidents  should  be  manifested. 

It  has  been  shown  that  the  sovereignty  in  a  single  state  in  times  of 
domestic  peace  is  shared  equally  by  a  body  of  qualified  individuals,  and 
that  the  chief  sovereign  acts  are  the  adoption  of  a  constitution  and  of 
constitutional  amendments.  Applying  this  test  to  the  American 
Union,  which  presents  an  example  of  a  complex  type  of  federal  state, 
the  federal  constitution  and  all  amendments  to  it  should,  if  the  simi- 
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larity  to  a  single  state  exists,  be  adopted  by  the  states  of  the  union 
voting  as  units,  each  state  having  an  eqtud  voice  in  such  sovereign  acts. 
This  is  indeed  the  fact. 

There  is,  however,  this  difference  between  a  single  state  and  the 
particular  federal  state  under  discussion.  In  the  adoption  of  the 
Constitution  of  the  United  States  no  state  was  considered  to  be  sub- 
ject to  its  provisions  and  to  the  government  which  it  established  until 
such  state  had  voluntarily  and  formally  submitted  to  the  instrument. 
In  the  case  of  a  single  state,  on  the  other  hand  (unless  Pufendorf's 
theory  of  a  "governmental  contract"  is  accepted),  every  individual, 
whether  willing  or  unwilling,  is  compelled  to  cooperate  in  maintaining 
the  government  established  and  to  obey  the  will  of  the  sovereign  as 
declared  by  the  sovereign  or  through  the  medium  of  an  authorized 
agent.  At  least  theoretically  this  difference  exists  and  has  been  gen- 
erally accepted  as  existing.  Here  are  the  facts.  It  was  provided  by 
the  Constitution  of  1787  that  it  should  become  operative  upon  being 
adopted  by  the  people  of  nine  of  the  thirteen  states  which  had  united 
under  the  articles  of  confederation.  Nine  was  a  majority  so  large  that 
they  doubtless  possessed  the  physical  force  to  compel  obedience  from 
any  or  all  of  the  other  four  states  if  they  declined  to  accept  the  con- 
stitution. The  question  is,  would  those  that  assented  to  its  provisions 
have  compelled  those  declining  to  submit?  Suppose  Rhode  Island 
had  finally  and  emphatically  refused  to  become  a  member  of  the  imion, 
would  the  other  states  have  permitted  it,  considering  its  geographical 
situation,  to  remain  independent  and  free  from  federal  jurisdiction 
and  law?  It  is,  and  must  remain,  an  open  question,  since  all  the 
thirteen  states  voluntarily  came  into  the  imion.  There  seems  to  be, 
nevertheless,  but  one  rational  answer  to  this  hypothetical  question, 
and  that  is  that  the  strong  for  their  own  self-defense  would  have 
coerced  the  weak.  The  difference,  therefore,  which  is  stated  above  may 
be  imaginary  rather  than  real ;  an  erroneous  theory  rather  than  a  right 
one.    The  opportunity  to  test  its  correctness  never  arose. 

Having  once  entered  into  the  community  of  states  and  submitted 
to  the  rules  of  the  majorities  fixed  by  the  Federal  Constitution,  a  state 
was  in  much  the  same  status  as  that  of  a  naturalized  citizen  who,  hav- 
ing sworn  allegiance  to  the  government  of  a  state,  must  bear  the  burdens 
as  well  as  enjoy  the  privileges  of  citizenship.  A  state,  on  becoming  a 
member  of  the  federal  union,  is  boimd  to  abide  by  the  will  of  the 
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constitutional  majority  no  matter  how  t3rrannical  and  unreasonable 
such  majority  may  be,  or  to  what  extent  changes  in  the  fundamental 
law  may  affect  its  original  condition  or  modify  its  local  institutions. 
There  is,  however,  one  imjx)rtant  exception  to  this  rule.  If  a  state 
doubts  whether  the  constitutional  majority  or  the  government  estab- 
lished by  it  actually  represents  the  possessors  of  the  real  sovereignty, 
it  may  appeal  to  force  to  determine  where  the  superior  physical  might 
of  the  imion  rests.  It  is  a  question  of  fact  rather  than  of  right,  although 
the  states  composing  a  federal  state  possess  the  so-called  natural 
right  to  rebel  against  tyranny  and  oppression,  as  do  the  individual 
members  of  a  single  state,  a  right  in  fact  to  test  the  reality  of  the 
sovereignty  which  is  being  exercised. 

Sovereignty  in  times  of  domestic  peace  rests  in  those  who  as  imits 
adopt  and  amend  the  constitution,  whether  in  a  single  or  a  federal 
state.  In  the  United  States  these  imits  are  clearly  the  political  groups 
of  individuals,  each  of  which  forms  a  separate  state  of  the  union,  and 
not  the  individuals  themselves.  Amendments  to  the  organic  law 
come  into  operation  u jx)n  being  approved  by  three-f oiuiihs  of  the  states 
and  not  by  any  fixed  majority  of  all  the  qualified  citizens  in  the  union 
as  a  whole. 

An  essential  characteristic  of  the  possession  of  sovereignty,  when 
domestic  peace  prevails  within  a  state,  is  equality  among  the  members 
of  the  possessive  body  of  qualified  individuals.  This  equality  exists 
as  between  the  states  composing  the  United  States,  but  it  does  not  exist 
as  between  United  States  citizens  resident  in  different  states.  For 
example,  Nevada  and  New  York,  as  states,  have  an  equal  voice  in 
passing  upon  an  amendment  to  the  constitution  of  the  federal  state, 
but  on  accoimt  of  their  great  difference  in  population  a  citizen  of 
Nevada  has  nearly  tvx)  hundred  times  more  voice  in  such  legislation  than 
a  citizen  of  New  York.  A  still  more  forceful  illustration  is  that  of  a 
United  States  citizen  residing  in  one  of  the  federal  territories,  who  in 
spite  of  his  full  citizenship  has  no  voice  at  all  in  constitutional  enact- 
ment. These  facts  are  cited  simply  as  cumulative  evidence  of  the 
assertion,  that  the  states  as  units  and  not  the  citizens  of  the  United 
States  are  the  assumed  possessors  of  federal  sovereignty  in  times  of 
internal  peace. 

From  the  foregoing  it  will  be  seen  that,  in  times  of  peace,  the  individ- 
ual states  in  a  federal  state  like  the  United  States  stand  in  the  same 
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relation  to  the  federal  sovereignty  that  the  male  citizens  of  legal  age 
stand  to  the  sovereignty  in  a  single  state.  To  cany  the  analogy  fur- 
ther in  the  case  of  the  United  States — the  territories  of  the  United  States 
are  similar  to  citizens  of  the  male  sex  in  a  single  state,  who  are  minors, 
but  who  will  in  time  attain  to  equality  in  sovereign  rights;  and  colo- 
nies are  like  the  females  in  a  state,  who  owe  it  allegiance  but  lack  the 
inherent  qualities  to  become  possessors  of  the  sovereignty.  Thus  the 
American  federal  system  is  the  rational  and  logical  development  of 
the  republican  principle  as  it  appears  in  a  single  state. 

The  order  of  the  consideration  of  sovereignty  in  a  federal  state 
has  been  reversed  from  that  followed  in  the  case  of  a  single  state  for 
the  reason  that  a  federal  state  is  the  product  of  peaceful  conditions 
and  internal  peace  is  necessary  to  its  continuance.  It  might  be  argued 
from  analogy  to  a  single  state  that  in  times  of  domestic  war  the  equaUty 
of  states  composing  a  federal  state,  which  is  assumed  in  times  of  peace, 
disappears,  giving  place  to  the  true  measure  of  sovereignty,  physical 
force,  determined  by  the  resources  and  military  strength  of  the  individ- 
ual states.  To  maintain  such  a  proposition  the  assumption  must  be 
made  that  the  states  in  a  imion  continue  as  separate  and  distinct  units 
in  determining  the  location  of  the  real  sovereignty.  However  har- 
monious with  the  federal  principle  such  an  assumption  may  be,  and 
however  logical  it  may  appear  to  thus  continue  the  analogy  between  a 
single  and  a  federal  state  in  their  relations  to  sovereignty,  experienced 
facts  deny  the  truth  of  the  assumption  and  the  correctness  of  the 
analogy. 

Political  units,  such  as  the  states  of  a  imion,  are  the  product  of 
reason  and  agreement,  and  not  of  force.  They  are,  therefore,  in  fact 
artificial  in  so  far  as  they  are  considered  imits.  The  exercise  of  force 
in  a  federal  state ;  that  is,  the  expression  of  the  real  sovereignty,  of 
which  the  American  Civil  War  is  a  noteworthy  example,  proves  that 
such  sovereignty  rests  upon  a  deeper  foimdation  than  the  states  as 
political  imits.  In  the  case  of  a  domestic  conflict  involving  the  entire 
imion  a  state  is  divided  through  the  adhesion  of  a  portion  of  its  citi- 
zens to  one  side  of  the  contest  and  of  another  portion  to  the  other  side, 
without  regard  to  the  opinion  of  the  majority.  Though  the  majority 
of  the  individuals  in  certain  states  may  give  their  support  to  one  of  the 
belligerent  parties,  and  the  states  may  be  said  to  be  in  favor  of  that 
party,  the  minority  may,  by  imiting  with  the  opposite  party  in  other 
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states  make  the  physical  strength  of  such  opposition  superior.  It  is 
apparent  that  the  individual,  rather  than  the  state,  is  the  important 
factor  in  determining  the  location  and  jx)ssession  of  the  real  sover- 
eignty. The  true  possessor  of  such  sovereignty  is,  therefore,  that 
mass  of  individuals  in  a  federal  state,  which,  regardless  of  the  rela- 
tions which  the  individuals  may  bear  to  the  separate  states,  has  the 
power  through  the  exercise  of  their  combined  physical  strength  to 
compel  obedience  throughout  the  union.  Furthermore,  this  mass  of 
individuals,  being  able  without  limitation  to  enforce  absolute  submis- 
sion to  their  collective  will,  possesses  a  complete  sovereignty,  which 
may  be  exercised  without  regard  to  the  political  existence  of  territorial 
boimdaries  of  the  separate  states.  Thus  a  union  of  states,  under  the 
stress  of  civil  war,  loses  its  federal  character,  and  becomes  in  fact  a 
single  state,  a  nation,  although  it  may,  at  the  will  of  the  sovereign, 
maintain  federal  institutions  throughout  the  war. 

From  the  foregoing  the  following  conclusions  are  established:  (1)  A 
federal  state  cannot  exist  in  its  federal  character  during  the  progress 
of  a  civil  war  involving  the  entire  federal  state.  (2)  There  is  no 
such  thing  as  real  federal  sovereignty.  (3)  The  real  sovereignty, 
which  becomes  manifest  by  the  exercise  of  superior  force  throughout 
a  union  of  states,  is  national.  (4)  A  federal  state  having  been  sub- 
jected to  the  exercise  of  the  real  sovereign  and  thereby  nationalized, 
its  national  character  is  not  destroyed  though  it  returns,  with  the 
consent  of  the  real  sovereign,  to  the  forms  and  practices  of  a  federal 
system. 

Since,  therefore,  domestic  peace  is  essential  to  the  existence  of  a 
federal  state,  a  federal  sovereign,  and  federal  sovereignty,  the  further 
consideration  of  such  sovereignty  in  these  notes  must  be  predicated 
upon  internal  peace  and  with  a  full  recognition  of  the  artificial  charac- 
ter of  such  sovereignty. 

Robert  Lansing. 
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EDITORIAL  COMMENT 

The  American  Society  of  International  Law  was  founded  in  1905,  but 
it  was  not  until  1906  that  a  definite  organization  was  effected. 

While  the  necessity  of  such  a  society  was  felt  by  many,  no  serious 
steps  were  taken  until  the  summer  of  1905.  It  occurred  to  some  of  the 
members  of  the  Mohonk  Lake  conference  on  international  arbitration, 
that  a  society  devoted  exclusively  to  the  interests  of  international  law  as 
distinct  from  international  arbitration  might  be  formed  and  that  the 
members  of  the  Mohonk  conference  would  supply  a  nucleus  member- 
ship. Accordingly  a  call  was  issued  to  the  members  present  at  the  con- 
ference and  as  the  result  of  the  call  and  meeting  of  those  interested  a 
committee  was  appointed  with  Oscar  S.  Straus  as  chairman  and  James 
B.  Scott  as  secretary,  to  consider  plans  for  a  definite  organization  and  for 
the  publication  of  a  journal  exclusively  devoted  to  international  law 
as  the  organ  of  the  Society.  On  December  9,  1905,  a  meeting  of  the 
committee  was  held  at  the  residence  of  Oscar  S.  Straus  in  New  York 
City,  and  as  the  result  of  favorable  reports  of  the  members  present  it 
appeared  feasible  to  proceed  immediately  to  the  definitive  organization 
of  the  Society.  Accordingly  a  call  was  issued  by  the  chairman  for 
a  meeting  of  those  interested  in  international  law  and  its  populariza- 
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taoo,  to  be  held  at  the  New  York  Bar  AssodaticHi,  on  Fridaj,  January 
12, 1906. 

At  this  meeting  h  was  decided  to  organize  upon  a  pomanent  basis  a 
aodety  of  those  interested  in  the  spread  of  international  law  with  its 
ideab  of  jostiee  and  therefore  oi  peace;  a  constitution  was  adopted; 
officers  were  elected  and  the  Society  took  its  place,  it  is  hoped,  perma- 
nently among  the  learned  and  influential  societies  of  the  world. 

The  aim  and  scope  of  the  Society  as  well  as  its  internal  organization 
will  sufficiently  appear  from  the  prospectus  and  constitution  which  are 
here  printed  in  f ul : 

PROSPECTUS 

TH£  AJlf  AXD  SCOPE  OF  THK  AMERICAN  SOCIXTT  OF  DCTEBNATIOKAI.  ULW 

From  the  very  beginning  of  our  natioiud  existence  the  people  of  the  United  States 
hare  been  keenly  interested  in  the  common  Uw  of  nations.  In  an  ordinance  of 
1781,  pamed  before  the  recognition  of  Independence,  Coogress  profeesed  obedience  to 
the  laws  of  nations  "according  to  the  general  ussges  of  Europe  "  and  in  the  act  of 
admisnoo  to  the  family  of  nations  the  new  republic  recognised  International  Law  as 
completely  as  International  Law  recognised  the  new  republic  Nor  was  this  formal 
acceptance  of  International  Law  the  passing  fancy  of  the  moment.  The  Coostitation 
of  the  United  States  proclaimed  it  as  an  existing  system  and  solemnly  conferred  upon 
Congress  the  power  to  punish  ^'offenses  against  the  law  of  nations."  It  is  therefore 
the  law  of  the  land  by  Constitutional  enactment,  as  well  as  by  the  necessities  of  the 
case,  and  the  general  government  as  well  as  courts  of  justice  have  invariably  and 
unhesitatingly  declared  that  ''  International  Law  is  a  part  of  our  law,  and  must  be 
ascertained  and  administered  by  the  courts  of  justice  of  appropriate  jurisdiction  as 
often  as  questions  of  right  depending  upon  it  are  duly  presented  for  their  determine- 
tioo."     (The  PaqueU  Habana,  1899,  175  U.  S.,  677,  700.) 

If  it  be  borne  in  mind  that  the  course  of  recent  events  has  not  only  given  to  our 
country  a  more  prominent  and  influential  positicm  in  the  family  of  nations  than  it  had 
previously  enjoyed,  but  has  brought  government  and  people  into  closer  and  more 
intimate  relations  with  the  Spanish-American  states  in  the  western  world  and  the 
peoples  of  the  eastern,  it  is  at  once  evident  that  Government  and  people  are  funda- 
m  ntally  and  constitutionally  interested  in  International  Law,  and  that  a  correct 
understanding  of  the  system  as  a  whole  is  an  essential  element  of  good  dtisenship. 

Thus  to  state  the  problem  is  to  prove  it  and  to  make  manifest  to  the  American 
people  the  fundamental  importance  of  a  correct  understanding  of  those  principles  of 
International  Law  which  our  country  is  called  upon  to  observe  in  its  foreign  relations, 
and  to  administer  as  municipal  law  in  our  domestic  tribunals.  The  establishment  of 
new  and  more  effective  agencies  to  promote  the  study  of  these  principles  and  to 
extend  their  influence  at  home  and  abroad  is  a  duty  incumbent  upon  enlightened 
citizenship. 

Profoundly  impressed  by  these  considerations,  the  American  Society  of  Interna- 
tional Law  was  organized  at  New  York  on  the  twelfth  day  of  January  of  the  present 
year,  and  it  is  believed  that  the  influence  of  an  association  of  publicists  and  others 
organized  to  represent  these  interests  of  our  people  would  count  for  much  in  the  form- 
ation of  a  sound  and  rational  body  of  doctrine  concerning  the  true  principles  of 
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international  relations.  It  is  equally  certain  that  the  publication  of  a  journal 
devoted  to  the  exposition  of  those  principles  would  offer  a  ready  and  valuable  means 
of  communication  between  jurists  and  students  of  International  Law  on  the  one  hand, 
and  the  scientific  and  lay  public  on  the  other.  The  absence  of  any  organization  in  the 
United  States  having  for  its  first  and  sole  object  the  promotion  of  these  purposes,  and 
the  lack  in  the  English-speaking  world  of  any  periodical  devoted  exclusively  to 
International  Law  indicate  the  need  of  such  a  society. 

American  publicists,  such  as  Kent,  Marshall,  Story,  Wheaton,  Halleck,  Lieber, 
Lawrence,  Dana,  Field,  Woolsey  and  Wharton — ^not  to  mention  those  among  the 
living — ^have  made  many  and  varied  contributions  to  the  science  of  International 
Law.  It  is  too  plain  for  argimient  that  the  existence  of  such  an  organization  with 
annual  and  special  meetings  and  the  publication  of  a  periodical  exclusively  devoted 
to  International  Law  will  not  only  furnish  a  nucleus  and  incentive  but  also  a  means  of 
communication.  It  would  likewise  seem  equally  clear  that  the  Society  and  Journal 
would  necessarily  and  directly  foster  the  study  of  International  Law  and  promote  the 
establishment  of  international  relations  upon  the  basis  of  law  and  justice. 

Your  oodperation  in  the  work  of  the  Society  is  earnestly  requested. 


CONSTITUTION 

Article  I 

Name 
This  Society  shall  be  known  as  the  Amebican  Societt  of  International  Law. 

Article  II 

Object 

The  object  of  this  Society  is  to  foster  the  study  of  International  Law  and  promote 
the  establishment  of  international  relations  on  the  basis  of  law  and  justice.  For  this 
purpose  it  will  cooperate  with  other  societies  in  this  and  other  countries  having  the 
same  object. 

Article  III 

Membership 

Members  may  be  elected  on  the  nomination  of  two  members  in  regular  standing  by 
vote  of  the  Executive  Council  under  such  rules  and  regulations  as  the  council  may 
prescribe. 

Each  member  shall  pay  annual  dues  of  five  dollars  and  shall  thereupon  become 
entitled  to  all  the  privileges  of  the  Society  including  a  copy  of  the  publications  issued 
during  the  year.  Upon  failure  to  pay  the  dues  for  the  period  of  one  year  a  member 
may,  in  the  discretion  of  the  Executive  Council,  be  suspended  or  dropped  from  the 
rolls  of  membership. 

Upon  payment  of  one  hundred  dollars  any  person  otherwise  entitled  to  member- 
ship may  become  a  life-member  and  shall  thereupon  become  entitled  to  all  the  privi- 
leges of  membership  during  his  life. 

A  limited  number  of  persons  not  citizens  of  the  United  States  and  not  exceeding 
one  in  any  year,  who  shsil  have  rendered  distinguished  service  to  the  cause  which  this 
Society  is  formed  to  promote,  may  be  elected  to  honorary  membership  at  any  meeting 
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ol  the  Society  on  the  reoominendation  of  the  Elxecutive  Council.  Honorary  members 
■hall  have  all  the  privileges  of  membership  but  shall  be  exempt  from  the  payment  of 
dues. 

Abticlb  IV 

Officers 

The  officers  of  the  Society  shall  consist  of  a  president,  nine  or  more  vice-presidents, 
the  number  to  be  fixed  from  time  to  time  by  the  Executive  Council,  a  recording  secre* 
tary,  a  corresponding  secretary  and  a  treasurer,  who  shall  be  elected  annually,  and  of 
an  executive  council  composed  of  the  president,  the  vice-presidents,  ex  officio,  and 
twenty-four  elected  members  whose  term  of  office  shall  be  three  years,  except  that  of 
those  elected  at  the  first  election,  eight  shall  serve  for  the  period  of  one  year  only  and 
eight  for  the  period  of  two  years,  and  that  any  one  elected  to  fill  a  vacancy  shall 
serve  only  for  the  unexpired  term  of  the  member  in  whose  place  he  is  chosen. 

The  recording  secretary,  the  corresponding  secretary  and  the  treasurer  shall  be 
elected  by  the  Executive  Council  from  among  its  members.  The  other  officers  of  the 
Society  shall  be  elected  by  the  Society,  except  as  hereinafter  provided  for  the  filling  of 
vacancies  occurring  between  elections. 

At  every  annual  election  candidates  for  all  the  offices  to  be  filled  by  the  Society  at 
such  election  shall  be  placed  in  nomination  by  a  Nominating  Conmiittee  of  five  mem- 
bers of  the  Society  previously  appointed  by  the  Executive  Council,  except  that  the 
officers  of  the  first  year  shall  be  nominated  by  a  conmiittee  of  three  appointed  by  the 
chairman  of  the  meeting  at  which  this  Constitution  shall  be  adopted. 

All  officers  shall  be  elected  by  a  majority  vote  of  members  present  and  voting. 

All  officers  of  the  Society  shall  serve  until  their  successors  are  chosen. 

Abticlb  V 

Dutiee  of  Officers 

1.  The  president  shall  preside  at  all  meetings  of  the  Society  and  of  the  Executive 
Council  and  shall  perform  such  other  duties  as  the  council  may  assign  to  him.  In  the 
absence  of  the  president  at  any  meeting  of  the  Society  his  duties  shall  devolve  upon 
one  of  the  vice-presidents  to  be  designated  by  the  Executive  Council. 

2.  The  secretaries  shall  keep  the  records  and  conduct  the  correspondence  of  the 
Society  and  of  the  Executive  Council  and  shall  perform  such  other  duties  as  the 
council  may  assign  to  them. 

3.  The  treasurer  shall  receive  and  have  the  custody  of  the  funds  of  the  Society  and 
shall  disburse  the  same  subject  to  the  rules  and  under  the  direction  of  the  Executive 
Council.    The  fiscal  year  shall  begin  on  the  first  day  of  January. 

4.  The  Executive  Council  shall  have  charge  of  the  general  interests  of  the  Society, 
shall  call  regular  and  special  meetings  of  the  Society  and  arrange  the  programmes 
therefor,  shall  appropriate  money,  shall  appoint  from  among  its  members  an  Ebcecu- 
tive  Committee  and  other  committees  and  their  chairmen,  with  appropriate  powers, 
and  shall  have  full  power  to  issue  or  arrange  for  the  issue  of  a  periodical  or  other  pub- 
lications, and  in  general  possess  the  governing  power  in  the  Society,  except  as  other* 
wise  specifically  provided  in  this  Constitution.  The  Executive  Council  shall  have  the 
power  to  fill  vacancies  in  its  membership  occasioned  by  death,  resignation,  failure  to 
elect,  or  other  cause,  such  appointees  to  hold  office  until  the  next  annual  election. 

Nine  members  shall  constitute  a  quorum  of  the  Executive  Council,  and  a  niajori^ 
vote  of  those  in  attendance  shall  control  its  decisions. 
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5.  The  EzecutiYe  Committee  shall  have  full  power  to  act  for  the  E^cutive  Coun- 
cil when  the  Executive  Council  is  not  in  session. 

6.  The  Executive  Council  shall  elect  a  chairman  who  shall  preside  at  its  meetings 
in  the  absence  of  the  president,  and  who  shall  also  be  chairman  of  the  Executive 
Committee. 

Abticlb  VI 

MeeHnga 

The  Society  shall  meet  annually  at  a  time  and  place  to  be  determined  by  the  Execu- 
tive Council  for  the  election  of  officers  and  the  transaction  of  such  other  business  as 
the  council  may  determine. 

Special  meetings  may  be  held  at  any  time  and  place  on  the  call  of  the  Executive 
Council  or  at  the  written  request  of  thirty  members  on  the  call  of  the  secretary.  At 
least  ten  days'  notice  of  such  special  meeting  shall  be  given  to  each  member  of  the 
Society  by  mail,  specifying  the  object  of  the  meeting,  and  no  other  business  shall  be 
considered  at  such  meeting. 

Twenty-five  members  shall  constitute  a  quorum  at  all  regular  and  special  meetings 
of  the  Society  and  a  majority  vote  of  those  present  and  voting  shall  control  its 
decisions. 

Article  VII 

Readutiona 

All  resolutions  which  shall  be  offered  at  any  meeting  of  the  Society  shall,  in  the 
discretion  of  the  presiding  officer,  or  on  the  demand  of  three  members,  be  referred  to 
the  appropriate  committee  or  the  council,  and  no  vote  shall  be  taken  until  a  report 
shall  have  been  made  thereon. 

Article  VIII 

AmendTnerUs 

This  Constitution  may  be  amended  at  any  annual  or  special  meeeting  of  the  Society 
by  a  majority  vote  of  the  members  present  and  voting  But  all  amendments  to  be 
proposed  at  any  meeting  shall  first  be  referred  to  the  Executive  Council  for  considera- 
tion and  shall  be  submitted  to  the  members  of  the  Society  at  least  ten  days  before 
such  meeting. 

AdapUd  January  It,  1906, 

Elihu  Root,  President, 

James  B.  Scott,  Recording  Secretary, 

Charles  Henrt  Butler,  Corresponding  Secretary, 

Oscar  S.  Straus,  Chairman  Executive  Committee, 

Chandler  P.  Anderson,  Treasurer, 

The  object  of  this  Society  is  to  foster  the  study  of  international  law 
and  promote  the  establishment  of  international  relations  on  the  basis  of 
law  and  justice.    This  is  the  one  aim  and  purpose.    The  fundamental 
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object  of  the  Society  and  the  hope  of  the  members  was  and  is  that  it  may 
contribute  in  some  degree  to  the  establishment  of  international  relations 
on  the  basis  of  law  and  justice.  To  eflfectuate  this  purpose  the  Society 
will  hold  annual  meetings  at  which  questions  of  international  interest 
will  be  discussed  and  the  proceedings  will  be  published  in  a  volume  for 
distribution  to  members.  The  first  annual  meeting  will  be  held  in  1907, 
in  Washington,  D.  C,  on  the  nineteenth  and  twentieth  of  April — 
day?  not  without  a  certain  international  as  well  as  historical  interest  to 
students  of  history. 

A  programme  is  in  the  course  of  preparation  and  will  be  sent  to  all 
members  of  the  Society. 

It  will  be  noted  that  the  American  Society  of  International  Law 
differs  from  the  Institute  of  International  Law  in  that  its  membership  is 
not  restricted  solely  to  specialists  in  international  law.  In  one  way  this 
may  seem  to  be  a  disadvantage,  but  when  it  is  remembered  that  the 
"specialists"  of  international  law  ^111  necessarily  be  included  within  the 
membership,  these  societies  do  not  differ  so  much  as  would  appear  at 
first  sight.  The  value  of  men  of  affairs,  and  the  broad  experience  they 
bring  to  the  discussion  of  a  question  of  theory,  cannot  be  or  should  not  be 
overlooked  or  rejected. 

In  the  matter  of  membership  the  resemblance  of  the  Society  to  the 
International  Law  Association  is  marked,  but  the  likeness  is  confined 
solely  to  the  question  of  membership.  The  Association  publishes  its 
proceedings  and  while  they  circulate  among  the  members  and  find  an 
honored  place  in  the  library,  the  Association  has  not  taken  an  active  part 
in  the  formulation  and  propagation  of  the  theory  and  practice  of  inter- 
national law.  The  proceedings  of  the  Association  lack  the  scientific 
value  and  precision  of  the  proceedings  of  the  Institute  and  they  have 
not  influenced  international  thought  as  keenly  or  profoundly  as  the 
Annuaire  of  the  body  of  specialists  composing  the  Institute. 

The  American  Society  of  International  Law  has  sought  to  combine 
the  excellencies  of  both  organizations  and  to  obviate  at  one  and  the 
same  time  the  drawbacks  necessarily  existent  in  such  societies.  The 
Institute  holds  annual  meetings  of  specialists  and  publishes  the  proceed- 
ings in  the  Annuaire.  This  volume  appeals  solely  to  the  scientific  world. 
The  Association  composed  of  specialists  and  interested  persons  prepares 
a  programme,  suitable  and  agreeable  to  the  larger  and  less  scientific  body 
of  members. 

The  American  Society  of  International  Law  recognizes  the  value  of  a 
broad  and  democratic  membership  and  prepares  a  programme  suited  to 
the  occasion.     It  has,  however,  established  as  an  organ  of  progressive  and 
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scientific  thought  the  American  Journal  of  International  Law 
which  will,  it  is  hoped,  bring  home  to  the  English  reader,  layman  or 
specialist,  the  theory  and  practice  of  international  law.  The  journal 
is  the  handmaid  of  science  and  its  pages  will  be  closed  to  the  language 
of  prejudice  and  bias. 

societies  of  international  law 

The  Institut  de  droit  international  was  organized  in  September,  1873,  at 
Ghent.  M.  Rolin-Jaequemyns,  a  Belgian  advocate  and  scholar,  took  the 
lead  in  effecting  the  organization,  although  Dr.  Francis  Lieber  was  one  of 
the  first  to  suggest  the  plan.  The  membership  of  the  Institut  is  limited 
to  120;  the  members  and  associates  are  chosen  because  of  some  contribu- 
tion of  value  within  the  field  of  international  law.  It  is  an  organization 
of  specialists,  and  its  work  has  been  of  a  scientific  character.  It  works 
through  permanent  committees,  which  prepare  reports  for  discussion  at 
the  annual  meetings;  through  its  efforts  many  unsettled  questions  have 
been  carefully  discussed,  and  the  results  of  the  discussion  stated  in  the 
form  of  rules;  such  rules  have  in  some  cases  formed  the  basis  of  later 
definite  action  by  international  conferences.  One  of  the  best  known  and 
most  important  works  of  the  Institut  is  Les  lois  de  guerre  sur  terre, 
agreed  upon  at  the  Oxford  meeting  of  1880.  As  a  body  of  eminent  text- 
writers  and  scholars  the  Institut  gives  a  united  expression  to  the  views 
of  the  most  noted  living  authorities  upon  international  law.  The  pro- 
ceedings of  the  Institut  are  published  in  its  Annuaire,  of  which  twenty 
volumes  have  appeared  to  1904. 

The  International  Law  Association  was  organized  in  1873  as  the 
Association  for  the  Reform  and  Codification  of  the  Law  of  Nations.  It 
admits  to  membership  all  who  take  an  interest  in  the  objects  of  the 
Association.  From  the  first  its  membership  has  been  largely  English, 
although  most  of  its  meetings  have  been  held  in  cities  on  the  continent  of 
Europe.  An  annual  meeting  is  held,  and  its  proceedings  have  been 
published  regularly  since  the  first  meeting.  No  other  publications  are 
issued.  The  International  Law  Association  is  broader  in  its  foundation 
than  the  Institut;  its  membership  is  open  to  others  than  specialists,  and 
its  work,  though  valuable,  is  less  scientific  and  less  important  than  that 
of  the  Institut. 

The  following  is  a  list  of  the  principal  periodicals  devoted  wholly 
or  in  part  to  questions  of  international  law: 

Revue  de  droit  ifUemational  et  de  ligislation  compart,  Establiahed  in  1869.  37 
volumes  issued  to  end  of  1905.    Published  at  Brussels  six  times  a  year. 
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Revue  ghUrale  de  droit  intematitmal  ptMie,  Established  in  1894  at  Paris.  Has 
published  twelve  volumes  to  end  of  1905.    Issued  bi-monthly. 

ZeiUchritt  fUr  trUemaiianaks  Privat  und  'IfmOidiee  BedU.  Leipng,  1890-1905. 
15  vols.    Six  nimibers  annually. 

Rivitta  de  derecho  intemacumal  y  polUica  exterior.  Established  in  1905  at  Madrid  by 
the  Marquis  of  Olivart. 

Rivitta  di  diritto  intemanonale.    Begun  in  January,  1906,  and  issued  bi-monthly. 

ZeitMchrifi  fUr  Volkerrecht  und  BundeuiaatrechL  Begun  in  January,  1906.  Six 
numbers  to  be  issued  annually. 

Journal  de  droit  international  priv4  etdela  jurisprudence  eomparie.  Paris,  1874- 
1905.    32  vols.    Bi-monthly. 

Tfie  American  Politioal  Science  Review,  of  which  the  first  number  appeared  in 
November,  1906,  devotes  a  section  to  international  law. 

To  this  list  it  is  a  pleasure  to  add  two  journals  from  a  part  of  the 
world  in  which  international  law  was  considered  to  be  an  exotic 
until  yesterday.  Reference  is  made  to  the  island  empire  of  Japan 
which  is  anchored,  so  to  speak,  off  the  coast  of  Asia  just  as  the  United 
Kingdom  of  Great  Britain  and  Ireland  is  moored  off  the  continent  of 
Europe,  and  teaches  the  impressive  lesson  that  energy,  character  and 
tradition  are  not  without  influence  in  the  world's  history. 

Ingorance  of  the  Japanese  language  would  compel  the  Journal  to 
pass  the  Revue  de  Droit  International  and  the  Revue  Diplomatique  with 
a  brief  mention  were  it  not  for  the  courtesy  of  the  learned  councilor  of  the 
imperial  Japanese  embassy,  M.  T.  Miyaoka,  who  contributes  the  follow> 
ing  graceful  and  apt  paragraphs: 

As  regards  the  language  of  those  publications,  you  will  observe  that  they  appear 
solely  in  the  Japanese  language.  The  impression  that  one  or  the  other  of  tiiem  was 
published  in  English  or  French,  probably  arose  from  the  fact  that  the  particular  copy 
which  was  examined  happened  to  contain  an  international  document  drafted  in 
French  or  in  English,  or  some  extracts  from  the  works  of  some  eminent  American  or 
European  jurists  were  reproduced  therein.  You  may  be  interested  to  note  that  the 
accompanying  copy  of  the  Revue  Diplomatique  gives  as  the  frontispiece  a  portrait  of 
Mr.  Andrew  D.  White,  whom  I  had  the  pleasure  of  knowing  intimately  in  Berlin 
when  he  was  the  United  States  Ambassador  to  Germany.  This  particular  issue 
besides  giving  a  biographical  sketch  of  the  life  of  that  eminent  scholar  and  diploma- 
tist, contains,  among  other  things,  some  of  the  protocols  of  the  peace  conference  at 
Portsmouth. 

Speaking  of  the  frontispiece,  I  might  be  permitted  to  remind  you  that  our  books 
begin  where  yours  end,  probably  due  to  the  antipodal  position  which  the  Orientals 
and  the  Occidentals  occupy.  I  trust,  however,  that  the  fact  that  the  bade  of  our 
books  corresponds  to  the  front  cover  of  yours,  does  not  in  any  way  alter  the  truth  that 
there  is  a  common  brotherhood  in  learning  and  that  there  is  no  barrier  of  statea  in  the 
intellectual  intercourse  of  man. 

In  the  case  of  the  Revue  dc  Droit  International  while  the  real  front  cover  is  writtoi 
entirely  in  Japanese  and  there  is  nothing  to  indicate  therein  but  that  the  whole  of  the 
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publication  is  ia  Japanese,  the  back  of  the  journal  is  done  up  like  the  front  cover  of  a 
brochure  written  in  French. 

The  exact  dates  on  which  these  magazines  began  to  be  published  cannot  be  ascer- 
tained without  writing  to  Japan  but  both  of  them  are  monthly  publications  and  the 
dates  on  which  they  were  entered  at  the  Japanese  post  office  as  third  class  mail  matter 
are  given  thereon.  By  computation  based  on  the  respective  numbers  which  the 
accompanying  issues  bear,  we  arrive  at  the  conclusion  that  such  dates  of  the  entry  at 
the  post  office  were  probably  the  dates  of  their  first  issue.  On  this  assimiption  I  think 
it  is  safe  to  say  that  the  Revue  Diplomatique  has  been  published  since  January  10, 
1898,  while  the  Revue  de  Droit  International  began  to  appear  from  April  30, 1903. 

CARLOS   CALVO 

The  death  of  Carlos  Calvo,  on  May  2,  1906,  at  Paris,  removes  from  the 
select  and  authoritative  writers  on  international  law  an  honored  and 
long  familiar  figure.  Pradier-Fod^r^  died  in  1904  and  was  like  Calvo, 
although  in  a  lesser  degree,  connected  with  South  America.  The  passing 
of  these  two  writers  of  the  most  voluminous  and  comprehensive  trea- 
tises on  the  law  of  nations  leaves  a  void  not  likely  to  be  filled  for  many 
a  day. 

Carlos  Calvo  was  bom  in  Argentine  in  1824  and  was,  therefore,  at  the 
time  of  his  death  eighty-two  years  of  age.  His  career  was  long  and 
honorable  and  for  many  years  he  represented  his  country  in  Europe, 
most  recently  as  minister  at  Paris.  By  profession  a  diplomat,  it  is 
as  a  writer  on  international  law  that  he  will  be  longest  remembered. 
Among  his  chief  works  are  the  following:  Derecho  International  t^orico 
y  pritico  de  Europa  y  America  (2  vols.,  1868)  familiar  to  the  student 
in  the  learned  author's  French  version:  Le  Droit  International  th^o- 
rique  et  practique  pr&c6d6  d'un  expose  historique  des  progrds  de  la 
Science  du  droit  des  gens  (5th  ed.,6  vols.,  1896);  Manuel  de  Droit  Inter- 
national; Recueil  Complet  des Trait^s,  Conventions,  etc.,  de  tous  les fitats 
del'Am6riqueLatinedepuisrAnn^el493jusqu'^  Nos  Jours  (1862-1869); 
Dictionnaire  du  Droit  international  public  et  priv6  (2  vols.,  1885);  Dic- 
tionnaire  manuel  de  la  Diplomatie  et  du  droit  international  public 
et  priv6  (1885). 

It  is  not  without  interest  to  note  that  Calvo  began  his  career  as  a 
publicist,  in  1862,  by  a  Spanish  translation  of  Wheaton. 

The  mere  enumeration  of  these  works  shows  the  industry  and  range 
of  the  distinguished  author,  and  while  it  cannot  be  said  that  any  or  all  of 
his  works  are  likely  to  become  classics  of  the  science,  they  are  all  sound, 
solid  and  learned  contributions.  Industry  was  his  great  gift,  and  what 
industry  could  accomplish,  he  did.  He  carefully  examined  a  doctrine  in 
the  light  of  its  history  and  origin;  he  cited  the  literature  on  the  subject 
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aad  stopped.  It  was  not  his  to  build  a  permanent  structure  of  his  own 
from  the  materials  amassed  by  his  industry  and  perseverance.  He 
was  a  master  mechanic ;  he  was  neither  a  thinker  nor  an  artist.  He  was, 
however,  a  learned  ^Titer  and  his  works  will  keep  his  name  green  for 
many  a  day. 

The  Calvo  doctrine,  elsewhere  described,  is  likely  to  prove  his  most 
individual  contribution  to  the  profession  of  his  choice. 

THE  ALGECIRAS  CONFERENCE 

Mr.  Lecky  declared  nationality  to  be  the  miracle  of  the  nineteenth 
century;  were  he  alive  he  might  suggest  that  the  twentieth  century 
opens  an  era  of  expansion.  But  mankind  has  always  lived  in  an  age 
of  expansion.  Asia  expanded  into  Europe,  that  is  overran  Europe; 
Europe  expanded  into  America,  and  it  is  popularly  believed  that  but 
for  the  Monroe  doctrine  and  the  danger  of  its  enforcement  goodly  tracts 
of  America  would  be  under  foreign  dominion  instead  of  enjoying  the 
blessings  of  self-government.  Be  that  as  it  may,  Europe  is  not  seeking  to 
colonize  the  western  world — but  is  expanding  at  present  into  Africa. 

Great  Britain  is  comfortably  seated  in  £g3rptin  the  somewhat  amusing 
attitude  of  schoolmaster,  and  it  is  safe  to  say  that  the  Egyptian  will  have 
taken  many  a  post-graduate  course  before  England  evacuates  the  valley 
of  the  Nile  and  the  highway  to  India.  The  European  powers  have  par- 
celed out  the  choice  bits  of  darker  Africa  and  are  introducing  civiliza- 
tion at  the  expense  of  the  native. 

France  has  expanded  in  the  Far  East  and  in  various  parts  of  Africa, 
but  devotes  herself  assiduously  to  her  immediate  neighbors  as  it  were. 
Algiers  has  long  since  renounced  the  way  of  the  Corsair  and  has  settled 
down  into  an  orderly  department  of  the  French  republic.  Tunis  enjoys 
the  luxury  of  a  French  protectorate  since  1881.  A  glance  at  the  map 
will  show  how  advantageous  the  possession  of  Morocco  would  be  to 
France  for  it  would  consolidate  her  African  domain  giving  geographical 
unity  to  her  colonial  empire  as  well  as  enabling  the  republic  to  share 
with  Spain  and  Great  Britain  the  entrance  to  the  Mediterranean.  Leav- 
ing out  the  question  of  territorial  expansion,  which  would  be  in  itself 
detcjrrninative,  the  annexation  of  Morocco  would  be  of  importance 
to  France,  for  Morocco  is  a  bad  neighbor  and  the  lawless  land  offers  at 
once  a  basis  of  operation  and  an  asylum  for  the  disaffected  in  Algeria. 
Hedan  shifted  the  balance  of  power  in  Europe  and  France  is  not  free  to 
pursue  the  conquest  or  indeed  the  slower  process  of  absorption  of  Morocco 

she  once  was  before  the  madness  of  Louis  Napoleon  wrecked  an  empire 
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that  his  uncle  undermined.  Germany  claimed  an  interest  in  the  set- 
tlement of  Morocco,  and  refused  to  allow  France  a  free  hand.  The 
relations  of  the  two  countries  became  strained  and  to  prevent  possible 
disagreeable  consequences  it  was  finally  agreed  that  the  great  powers 
should  go  into  conference  on  Moroccan  affairs.  France  yielded  to 
Germany  and  consented  to  take  from  the  powers  what  she  would 
have  taken  alone. 

On  joint  invitation  of  France  and  Germany  the  conference  met  at 
Algeciras  in  Spain  on  January  16, 1906,to  consider  a  programme  arranged 
in  advance  and  agreed  upon  by  the  powers  chiefly  concerned. 

Inasmuch  as  the  United  States  was  a  party  to  the  protection  convention 
of  1880  at  Madrid  (Treaties  in  Force,  1904,  pp.  561-567;  and  see  2 
Moore's  Internationa  ILaw  Digest,  748-751),  an  invitation  was  extended 
to  this  conference,  and  the  United  States  was  represented  at  Algeciras 
by  Mr.  Henry  White,  ambassador  to  Italy  (recently  designated  as 
ambassador  to  France),  and  Mr.  Samuel  R.  Gummere,  American 
minister  to  Morocco. 

American  interests  in  Morocco  are  not  extensive,  platonic  rather  than 
business  like,  but  the  United  States  was  interested  in  the  conference, 
namely,  that  an  agreement  should  be  reached  by  the  powers;  that  in 
such  agreement  the  open  door  policy  should  prevail  and  that  religious 
and  racial  intolerance  should  find  no  place.  It  is  perhaps  not  wide  of 
the  truth  to  say  that  the  American  representative  played  the  modest  but 
not  unimportant  rdle  of  the  fly-wheel. 

After  a  session  of  three  months  an  agreement  was  reached  April  7, 1906. 

The  two  questions  of  supreme  importance  before  the  convention 
were  police  organization  and  financial  reform.  France  and  Germany 
compromised  their  differences  on  the  question  of  police  regulation, 
by  the  terms  of  which  France  and  Spain  are  entrusted  for  a  period 
of  five  years  with  the  maintenance  of  order  in  Moroccan  ports. 

For  the  regulation  of  financial  reform,  it  was  agreed  that  the  bank 
of  Morocco  be  established  at  Tangier  under  international  control  and 
supervision;  that  France  have  three  shares  and  that  each  of  the  signa- 
tory powers  have  a  single  share;  and  that  the  bank  itself  be  supervised 
by  four  censors,  appointed  respectively  by  the  banks  of  France,  Ger- 
many, Great  Britain  and  Spain. 

Before  the  agreement  to  a  conference  a  feeling  prevailed  quite  gen- 
erally that  France  was  being  crowded  by  Germany  and  it  was  kno\^Ti 
that  the  policy  of  Franpe  had  the  approval  of  Great  Britain.  (Declara- 
tion Respecting  Egypt  and  Morocco,  between  Great  Britain  and  France, 
signed  April  8,  1904.)     It  was  a  foregone  conclusion  that  the  Franco- 
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Russian  entente  would  manifest  itself  in  a  matter  in  which  Russia  had  no 
special  interest.  The  attitude  of  Italy  was  not  so  easy  to  predict, 
because  Italy  was  thwarted  in  its  policy  of  African  expansion  by  the 
establishment  of  a  French  protectorate  in  Tunis  in  1881.  But  in  the 
conference  the  Latin  made  common  cause  with  the  Gaul  against  the 
Teuton.    The  Teutons  Austria  and  Germany  stood  together. 

It  would  seem  that  the  isolation  of  Sedan  is  past  and  that  the  powers 
of  Europe  are  forming  new  alignments.  The  accession  of  King  Edward 
has  resulted  in  an  Anglo-French  entente  of  April  8, 1904,  which  has  signal- 
ized itself  by  the  settlement  of  outstanding  difficulties  in  Newfoundland 
and  by  a  recognition  of  the  permanency  of  the  British  occupation  of 
Egypt.  An  Italian  rapprochement  is  likewise  evident,  and  it  would 
seem  that  the  third  republic  is  obtaining  a  standing  in  the  world. 

The  influence  and  disinterestness  of  the  United  States  in  the  Alge- 
ciras  conference  are  nowhere  better  stated  than  in  the  speech  of  Prince 
von  Bulow  in  the  Reichstag,  on  November  14,  1906: 

In  regard  to  our  relations  with  America,  the  majority  of  this  House  will  support 
me  in  the  statement  that  Germany  and  America  belong  to  those  naticms  which, 
both  upon  natural  and  historical  grounds,  should  have  mutually  good  relaticms  with 
each  other.  Our  frontier  lines  do  not  touch  each  other;  our  general  interests  tend 
in  the  same  direction;  our  commercial  interests  make  it  necessary  that  we  should  each 
use  conciliatory  means  and  that  we  should  arrive  at  a  mutually  good  understanding; 
and  if  these  two  conditions  be  met,  it  seems  to  me  that  upon  these  grounds  an  agree- 
ment is  not  in  any  sense  impossible. 

I  wish  to  avail  myself  of  this  opportunity  to  declare  that  we  have  reason  to  be 
grateful  to  America  for  its  attitude  at  the  conference  of  Algeciras.  America  took,  by 
reason  of  its  less  important  interest,  an  attitude  of  reserve.  It  maintained  its  neutral 
position  throughout,  but  its  distinguished  and  highly  respected  representative,  Mr. 
White,  omitted  no  opportunity  to  remove  difficulties  and  to  aid  toward  an  agree- 
ment which  should  be  satisfying  to  all  the  parties  in  interest.  That  was  a  great  ser- 
vice which  America  rendered  to  the  peace  of  the  world,  because  the  failure  of  the 
Cf  inference  of  Algeciras  would  not  only  have  broken  the  relations  between  Germany 
and  France,  but  would  have  disturbed  the  general  political  situation  in  the  world, 
and  would  have  introduced  a  disturbing  and  threatening  element  into  the  politics 
of  all  nations. 

Tlus  was  the  second  great  service  which  America  rendered  to  the  peace  of  the 
world,  the  first  being  the  re^tablishment  of  peace  between  Japan  and  Russia. 

LAKE  MOHONK  CONFERENCE  ON  INTERNATIONAL  ARBITRATION,  1906 

The  report  of  the  twelfth  annual  meeting  of  the  Lake  Mohonk  con- 
ference on  international  arbitration,  held  at  Lake  Mohonk,  New  York, 
May  30  to  June  1,  1906,  has  been  recently  published  and  from  it  the 
unanimous  platform  and  resolutions  of  the  conference  are  taken. 
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Platform — ^At  the  present  time  it  is  important  that  public  attention  should  be 
ooooentrated  upon  the  second  Hague  conference  soon  to  assemble.  We  hope  and 
believe  that  the  beneficial  results  of  the  former  conference  will  be  equaled  and  per- 
haps surpassed  by  further  deliberation  in  the  land  of  Grotius,  upon  the  principles  of 
international  law  and  the  best  methods  for  the  pacific  settlement  of  international 
difficulties. 

Especially  we  hope  that  the  second  Hague  conference  will  elaborate  and  propose  a 
plan  by  which  like  conferences  may  be  held  at  stated  periods,  and  that  in  the  intervab 
appropriate  officers  may  be  maintained  at  the  Hague  so  that  these  conferences  may 
become  a  permanent  and  recognized  advisory  congress  of  the  nations. 

A  general  arbitration  treaty  to  be  formulated  by  the  Hague  conference,  is  most 
desirable  and  will  doubtless  be  accepted  by  all  or  nearly  all  the  coimtries  represented 
in  the  conference. 

Among  other  subjects  of  immediate  importance  the  many  unsettled  questions 
arising  out  of  maritime  warfare,  including  the  exemption  of  private  property  from 
seisure  at  sea  and  the  neutralization  of  ocean  routes,  are  respectfully  commended  to 
the  consideration  of  the  Hague  conference. 

As  the  general  restriction  of  armaments  can  only  be  secured  by  concurrent  inter- 
national action,  unanimously  recommended  by  the  British  House  of  Commons,  we 
earnestly  hope  that  this  subject  will  receive  careful  and  favorable  consideration. 

While  we  shall  welcome  any  action  taken  by  the  coming  Hague  conference  in  the 
way  of  clearly  defining  the  rights  and  obligations  of  belligerents  as  to  each  other  and 
as  to  neutrals;  of  lessening  the  horrors  of  war,  and  of  giving  increased  stability  and 
protection  to  the  Red  Cross  movement;  it  is  our  hope  that  the  conference  will 
remember  that  it  is  consecrated  to  the  great  work  of  ending  as  well  as  softening  war, 
and  of  subjecting  the  relations  of  nations  to  the  dominion  of  law  rather  than  force. 

Resolvedf  That  the  twelfth  annual  Lake  Mohonk  conference  on  international  arbi- 
tration respectfully  petitions  President  Roosevelt  to  instruct  the  delegates  from  the 
United  States  to  the  next  Hague  conference  to  urge  that  body  to  give  favorable  con- 
sideration to  three  measures  which  will  greatly  conduce  to  the  peace  and  welfare  of 
the  world: 

A  plan  by  which  the  Hague  conference  may  become  a  permanent  and  recognized 
congress  of  the  nations  with  advisory  powers ; 

A  general  arbitration  treaty  for  the  acceptance  of  all  the  nations; 

A  plan  for  the  restriction  of  armaments  and  if  possible  for  their  reduction  by  con- 
current international  action. 

THE   PEACE   OF  THE   MARBLEHEAD 

In  1905  President  Roosevelt  earned  the  world's  gratitude  by  per- 
suading Russia  and  Japan  to  end  the  bloodshed  in  Manchuria  by  a  fair 
and  full  discussion  of  the  questions  at  issue.  The  result  of  these  pro- 
tracted conferences  was  the  Peace  of  Portsmouth. 

In  a  lesser  degree  but  in  no  different  spirit  the  United  States  appeared 
as  a  pacifier  in  the  affairs  of  Central  America.  This  time  the  president 
did  not  act  alone  but  was  seconded  in  every  respect  by  President  Diaz 
of  Mexico. 
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If  it  is  perhaps  too  much  to  say  with  Dr.  Franklin  that  a  bad  peace  ia 
better  than  a  successful  war,  it  is  certain  that  a  fair  and  just  peace  is 
better  than  all  wars  put  together. 

The  facts  of  the  case  are  few  and  simple.  In  May  of  1906,  a  revolt 
broke  out  in  Guatemala  against  the  government  of  President  Cabrera. 
Now  this  would  seem  to  be  a  matter  solely  for  the  enlightened  or  mis- 
guided patriots  of  Guatemala.  A  glance  at  the  map,  however,  shows 
how  easily  a  rebellion  can  be  aided  from  the  border  of  a  neighboring 
state.  San  Salvador  was  accused  of  helping  the  rebels,  and  as  it  is  so 
much  easier  to  strike  a  blow  than  to  ascertain  truth  and  act  wisely  and 
justly,  war  resulted  between  the  two  neighbors.  But  Guatemala  has 
another  neighbor  on  the  south — Honduras — ^and  nothing  was  more 
natural  or  easier  than  to  embroil  Honduras  in  the  struggle.  This  was 
done  by  a  party  of  Guatemalans  who  invaded  Honduras.  The  result  was 
that  Guatemala  found  itself  at  fisticuffs  with  San  Salvador  and  Honduras, 
with  a  fair  chance  of  involving  directly  or  indirectly  the  remaining 
states  of  Central  America. 

To  prevent  this  President  Roosevelt  and  President  Diaz  cooperated 
in  extending  their  good  offices  which  were  accepted  by  the  belligerents  on 
July  16.  Two  days  later  an  armistice  was  declared,  and  under  the  per- 
sonal guidance  of  the  American  and  Mexican  ministers,  representatives 
of  the  jarring  factions  were  got  on  board  the  MarbUhead,  an  American 
cruiser,  which  promptly  steamed  beyond  the  three-mile  line  so  as  to  be 
on  the  high  seas.  Whether  the  calm  of  the  ocean,  or  the  sweet  reason- 
ableness of  peace  dawned  upon  the  representatives,  or  whether  finally 
they  were  overcome  by  mdl  de  merj  incident  to  life  upon  the  high  seas, 
is  perhaps  a  matter  of  no  great  moment.  The  fact  is  that  on  the  20th 
an  agreement  was  reached  and  signed  by  Guatemala,  San  Salvador  and 
Honduras,  providing  for  the  establishment  of  peace,  the  withdrawal  of 
military  forces  within  three  days,  an  exchange  of  prisoners,  the  negotia- 
tion within  two  months  of  a  treaty  of  friendship,  commerce,  navigation, 
and  the  reference  of  future  differences  to  arbitration  by  the  presidents 
of  the  United  States  and  Mexico. 

This  agreement  had  the  moral  sanction  of  Costa  Rica  and  Nicaragua. 

In  accordance  with  the  provisions  of  the  MarUehead  treaty,  a  con- 
ference of  Central  American  representatives  met,  September  15  to  25, 
in  San  Jos^  under  the  presidency  of  Luis  Anderson,  minister  of  foreign 
affairs  for  Costa  Rica. 

This  resulted  in  (1)  a  general  treaty  of  peace  and  friendship,  arbitra- 
tion, commerce,  extradition,  etc.,  signed  September  25;  (2)  a  convention 
for  the  establishment  of  an  international  Central  American  bureau  at 
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Guatemala,  signed  September  25;  and  (3)  a  convention  for  the  estab- 
lishment of  a  pedagogical  institute  of  Central  America,  under  the  general 
control  of  Costa  Rica,  dated  September  24. 

There  can  be  no  doubt  that  the  energetic  action  of  the  United  States 
and  Mexico  prevented  what  might  have  been  a  prolonged  struggle. 
Disastrous  it  must  have  been,  for  war — whether  it  be  on  a  large  or  a  small 
scale — is  an  evil  and  is  only  tolerable  when  unavoidable. 

The  happy  and  joint  actions  of  Presidents  Roosevelt  and  Diaz  show 
the  vast  influence  for  peace  that  our  larger  states  possess  and  the 
result  of  this  peaceable  intervention  shows  power  to  be  not  a  danger  but 
a  means  of  unmixed  good  if  wisely  used. 

MR.   root's  south   AMERICAN   TRIP 

The  presence  of  the  Honorable  Elihu  Root,  secretary  of  state;  at  the 
third  international  conference  at  Rio  de  Janeiro,  on  July  31,  1906,  and 
his  prolonged  visit  to  the  sister  republics  of  the  south  was  an  event  of 
more  than  passing  interest,  and  while  it  is  impossible  to  estimate  accur- 
ately at  this  moment  its  effect  upon  the  relation  of  the  North  to  the 
South,  it  is  little  less  than  a  moral  certainty  that  the  visit  in  itself  and 
the  friendliness  everywhere  evidenced  will  draw  the  republics  into 
closer  relations. 

The  lack  of  personal  knowledge  keeps  nations  as  well  as  individuals 
apart  and  Mr.  Root  pointed  out  time  and  again  in  his  addresses  the 
necessity  of  personal  acquaintance  as  a  prerequisite  to  friendly  and  con- 
fidential relations;  that  while  commerce  was  not  sentimental  it  never- 
theless flourishes  in  an  atmosphere  of  friendship  and  confidence. 

In  an  address  delivered  July  22, 1906,  at  Pernambuco,  Brazil,  Mr.  Root 
declared  it  to  be  "the  chief  function  of  an  ambassador  from  one  country 
to  another  to  interpret  to  the  people  to  whom  he  goes  the  people  from 
whom  he  comes."  And  in  this  broad  and  accurate  sense  of  the  word 
Mr.  Root  interpreted  the  friendliness  of  the  people  of  the  United  States 
to  the  peoples  of  South  America,  and  communicated  the  hope  of  every 
American  that  the  governments  of  the  South  American  republics  may  be 
firmly  established  upon  the  basis  of  law,  order  and  popular  desire  and 
that  the  prosperity  of  the  republics  may  be  unbroken. 

Mr.  Root  pointed  out  repeatedly  that  the  full  development  of  the 
material  resources  of  the  South  could  only  follow  in  the  wake  of  law, 
order  and  justice;  that  railroads  and  manufacturers  required  the  inflow 
of  capital,  and  that  the  United  States  not  only  wished  them  well,  but  that 
the  people  of  the  United  States  were  sincerely  desirous  to  contribute 
financially  and  materially  to  the  republics  of  the  South. 
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The  message  of  peace  and  goodwill  was  received  as  sincerely  and 
graciously  as  it  was  given,  and  it  was  no  idle  compliment  of  the  mayor  of 
Lima,  who  impressively  and  truly  said  in  his  address  of  welcome  to  Mr. 
Root: 

You  are  an  ambassador  of  peace,  a  messenger  of  goodwill,  and  the  herald  of 
doctrines  which  sustain  America's  autonomy  and  strengthen  the  faith  in  our  future 
welfare. 

The  speeches  incident  to  the  visit  of  Secretary  Root  to  South  America 
have  been  published  in  a  public  document,  and  with  the  various  addresses 
and  responses  before  him  the  reader  may  forecast  for  himself  the  prob- 
able and  far-reaching  consequences  of  the  visit  of  the  Secretary  of  State 
to  the  South  American  republics  during  the  months  of  July,  August  and 
September. 

THE   NEWFOUNDLAND    FISHERIES 

The  fisheries  question  is  as  perennial  and  inexhaustible  as  the  fish 
which  the  skippers  of  Gloucester  would  fain  catch  ofif  the  shores  of 
Newfoundland.  Could  the  fish  be  persuaded  to  haunt  our  coasts  instead 
of  throwing  themselves  away  against  the  shores  and  bays  of  an  inhospit- 
able if  not  wholly  unappreciative  island;  or  could  our  fishermen  be 
forced  to  read  the  fable — for  it  must  surely  be  only  a  fable — of  the  fox 
and  the  grapes,  and  then  persuaded  to  follow  the  wise  moral  of  that  tale, 
or  if  Newfoundland  could  be  annexed  to  this  country;  or  finally,  if  this 
country  could  be  annexed  in  some  way  to  or  absorbed  by  Newfoimdland, 
then  and  not  till  then  can  we  hope  to  obtain  a  fair  and  satisfactory 
solution  of  the  fisheries. 

The  question,  difficult  enough  in  itself,  is  complicated  by  patriotism 
and  a  strong  and  manly  local  sentiment  which  makes  New  England 
unwilling  to  yield  a  tittle  of  its  just  rights.  Canada  and  Newfoundland 
were  won  jointly  by  British  and  Colonial  bravery  and  devotion;  the 
fisheries  were  enjoyed  in  conmion  until  the  outbreak  of  the  Revolution, 
and  in  the  treaty  of  peace  of  September  3, 1783,  by  which  the  mother 
country  recognized  the  independence  of  the  headstrong  if  not  erring 
colonies,  the  fisheries  were  partitioned  as  an  empire  would  be  divided. 

Abticle  III.  It  is  agreed  that  the  people  of  the  United  States  shall  ccmtinue  to 
enjoy  unmolested  the  right  to  take  fish  of  every  kind  on  the  Grand  Bank,  and  on  all 
the  other  banks  of  Newfoundland;  also  in  the  Gulph  of  St.  Lawrence,  and  at  all  other 
places  in  the  sea  where  the  inhabitants  of  both  countries  used  at  any  time  hereto- 
fore to  fish.  And  also  that  the  inhabitants  of  the  United  States  shall  have  liberty  to 
take  fish  of  every  kind  on  such  part  of  the  coast  of  Newfoundland  as  British  fiahei^ 
men  shall  use  (but  not  to  dry  or  cure  the  same  on  that  island)  and  also  on  the  coasts, 
bays  and  creeks  of  all  other  of  His  Britannic  Majesty's  dominions  in  America;  and 
that  the  American  fisherman  shall  have  liberty  to  dry  and  cure  fish  in  any  of  the 
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unsettled  bays,  harbours  and  creeks  of  Nova  Scotia,  Magdalen  Islands,  and  Labrador, 
so  long  as  the  same  shall  remain  unsettled;  but  so  soon  as  the  same  or  either  of  them 
shall  be  settled,  it  shall  not  be  lawful  for  the  said  fishermen  to  dry  or  cure  fish  at 
such  settlements,  without  a  previous  agreement  for  that  purpose  with  the  inhabi- 
tants, proprietors  or  possessors  of  the  ground. 

So  matters  stood,  thanks  to  the  insistence  of  Adams  and  Jay,  through 
whose  efforts  the  third  article  was  incorporated  into  the  treaty,  until  the 
unfortunate  and  indecisive  war  of  1812,  by  which  fishing  was  interrupted, 
and  was  put  an  end  to,  by  a  treaty  in  which  the  rights  of  American  fisher- 
men found  no  place.  Henry  Clay  had  been  rash  enough  in  a  burst  of 
unprophetic  enthusiasm  to  talk  of  dictating  peace  from  the  heights  of 
Halifax,  but  on  sober  second  thought  and  after  two  years  of  not  over- 
successful  war  on  land,  despite  some  glorious  victories  on  sea,  he  wisely 
sheathed  the  sword  he  never  drew,  and  signed  as  negotiator  the  treaty  of 
Ghent  (December  24, 1814):  a  treaty  in  which  the  cause  of  the  war — 
impressment  of  American  seamen — was  not  mentioned  and  which  left  the 
fisheries  unsettled  and  unmentioned.  New  Orleans,  then  unfought,  was 
a  glorious  triumph  but  it  did  not  then  nor  has  it  since  yielded  fish. 

It  is  not  meant  so  suggest  that  the  American  negotiators — among  whom 
were  the  younger  Adams,  Bayard,  Russell  and  Gallatin  in  addition  to 
Clay — were  unmindful  of  New  England  and  its  peculiar  interests:  they 
were  unable  to  force  a  declaration  that  the  fishing  rights  continued  unaf- 
fected by  the  war  and  they  were  equally  unwilling  to  consent  to  a  renun- 
ciation of  the  right.  The  subject  was  therefore  passed  over  in  silence 
and  left  for  future  negotiation. 

It  was  not  to  be  supposed  that  the  sailors  of  New  England  would 
forego  the  right  of  fishing  in  the  waters  of  Newfoundland,  merely  because 
the  treaty  of  Ghent  was  silent  on  the  subject.  The  war  put  an  end  to 
the  danger  and  the  skipper  put  to  the  island  as  in  times  past.  The 
Old  Englander,  however,  was  as  set  in  his  ways  as  the  New  Englander, 
and  contended  that,  as  the  right  to  fish  was  gained  by  a  treaty,  it  was 
lost  by  the  termination  of  the  treaty  which  gave  rather  than  acknowl- 
edged the  right.  Indeed  the  ink  had  scarcely  dried  on  the  treaty  before  an 
incident  occurred  which  drew  forth  in  sharp  contrast  the  opposing  and 
irreconcilable  views  of  the  two  countries.  On  the  nineteenth  dayof  June, 
1815,  the  British  sloop  Jaseur  warned  an  American  fisherman,  while 
still  some  forty-five  miles  from  Cape  Sable,  not  to  come  within  sixty  miles 
of  the  coast  of  Newfoundland.  John  Quincy  Adams,  then  minister  to 
Great  Britain  protested  that  the  treaty  of  peace  of  1783 

was  not,  in  its  general  provision,  one  of  those  which,  by  the  common  imderstanding 
and  usage  of  civilized  nations,  is  or  can  be  considered  as  annulled  by  a  subsequent 
war  between  the  same  parties. 
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He  assimilated  the  treaty  to  a  delimitation  of  boundaries  which  does 
not  lapse  by  war,  as  it  is  intended  to  and  does  actually  set  up  a  perma- 
nent state  of  things. 

To  this  contention  the  Colonial  Secretary,  Lord  Bathurst,  replied  at 
length,  and  as  the  view  then  expressed  has  continued  to  be  the  definite 
formulation  of  British  policy  in  the  matter  of  the  fisheries,  it  is  advisable 
to  quote  the  material  portions  of  this  important  state  paper: 

To  a  position  of  this  novel  nature  Great  Britain  cannot  accede.  She  knows  of 
no  exception  to  the  rule,  that  all  treaties  are  put  an  end  to  by  a  subsequent  war 
between  the  same  parties  **  *  The  treaty  of  1783,  like  many  others,  contained  pro- 
visions of  different  characters — some  in  their  own  nature  irrevocable,  and  others  of 
a  temporary  nature.  *  *  *  The  nature  of  the  liberty  to  fish  within  British  limits,  or 
to  use  British  territory,  is  essentially  different  from  the  right  of  independence,  in  all 
that  may  reasonably  be  supposed  to  regard  its  intended  duration.  *  *  '^  In  the  third 
article  [of  the  treaty  of  1782-83X  Great  Britain  acknowledges  the  right  of  the  United 
States  to  take  fish  on  the  banks  of  Newfoundland  and  other  places,  from  which  Great 
Britain  has  no  right  to  exclude  an  independent  nation.  But  they  are  to  have  the 
liberty  to  cure  and  dry  them  in  certain  unsettled  places  within  His  Majesty's  territory. 
If  these  liberties,  thus  granted,  were  to  be  as  perpetual  and  independent  as  the  ri^ts 
previously  recognised,  it  is  difficult  to  conceive  that  the  plenipotentiaries  of  the 
United  States  would  have  admitted  a  variation  of  language  so  adapted  to  produce  a 
different  impression;  and,  above  all,  that  they  should  have  admitted  so  strange  a 
restriction  of  a  perpetual  and  indefeasible  right  as  that  with  which  the  article  con- 
cludes, which  leaves  a  right  so  practical  and  so  beneficial  as  this  is  admitted  to  be, 
dependent  on  the  will  of  British  subjects,  in  their  character  of  inhabitants,  proprie- 
tors, or  possessors  of  the  soil,  to  prohibit  its  exercise  altogether.  It  is  surely  obvious 
that  the  word  rigJU  is,  throughout  the  treaty,  used  as  applicable  to  what  the  United 
States  were  to  enjoy,  in  virtue  of  a  recognised  independence;  and  the  word  liberty 
to  what  they  were  to  enjoy,  as  concessions  strictly  dependent  on  the  treaty  itself. 
(I  Moore's  International  Law  Digest,  p.  771.) 

Fish  was,  however,  a  local  if  not  a  national  necessity,  and  what  could 
not  be  got  as  a  right  must  be  got  as  a  favor.  Accordingly,  the  conven- 
tion of  1818  was  negotiated,  by  which  American  fishermen  were  accorded 
certain  privileges  and  a  modified  participation  in  the  Newfoimdland 
fisheries  in  consideration  of  an  express  renunciation  of  the  rights  claimed 
and  exercised  under  the  treaty  of  1783. 

As  this  convention  is  at  once  the  source  and  the  measure  of  the  present 
right  of  fishing  within  the  territorial  waters  of  Newfoundland,  it  is  impor- 
tant to  set  out  in  full  the  provisions  of  Article  I  of  this  convention. 

Wherkas,  difference  have  arisen  respecting  the  liberty  claimed  by  the  United 
States  for  the  inhabitants  thereof,  to  take,  dry  and  cure  fish,  on  certain  coasts,  bays, 
harbours  and  creeks  of  His  Britannic  Majesty's  dominions  in  America,  it  is  agreed 
between  the  high  contracting  parties,  that  the  inhabitants  of  the  said  United  States 
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shall  have  forever,  in  common  with  the  subjects  of  His  Britannic  Majesty,  the  liberty 
to  take  fish  of  every  kind  on  that  part  of  the  southern  coast  of  Newfoundland  which 
extends  from  CSape  Ray  to  the  Rameau  Islands,  on  the  western  and  northern  coasts 
of  Newf oimdland,  from  the  said  Cape  Ray  to  the  Quirpon  Islands  on  the  shores  of  the 
Magdalen  Islands,  and  also  on  the  coasts,  bays,  harbours  and  creeks  from  Mount  Joly 
on  the  southern  coast  of  Labrador,  to  and  through  the  streightsof  Belleisle  and  thence 
northwardly  indefinitely  along  the  coast,  without  prejudice  however,  to  any  of  the 
exduaive  rights  of  the  Hudson  Bay  Company:  And  that  the  American  fishermen 
shall  also  have  liberty  forever,  to  dry  and  cure  fish  in  any  of  the  unsettled  bays, 
harbours  and  creeks  of  the  southern  part  of  the  coast  of  Newfoundland  hereabove 
described,  and  of  the  coast  of  Labrador;  but  so  soon  as  the  same,  or  any  portion  there- 
of, shall  be  settled,  it  shall  not  be  lawful  for  the  said  fishermen  to  dry  or  cure  fish 
at  such  portion  so  settled,  without  previous  agreement  for  such  purpose  with  the 
inhabitants,  proprietors,  or  possessors  of  the  ground.  And  the  United  States 
hereby  renounce  forever,  any  liberty  heretofore  enjoyed  or  claimed  by  the  inhabitants 
thereof,  to  take,  dry,  or  cure  fish  on,  or  within  three  marine  miles  of  any  of  the  coasts, 
bays,  creeks,  or  harbours  of  His  Britannic  Majesty's  dominions  in  America  not 
included  within  the  above-mentioned  limits;  Provided  however,  that  the  American 
fishermen  shall  be  admitted  to  enter  such  bays  or  harbours  for  the  purpose  of 
shelter  and  of  repairing  damages  therein,  of  purchasing  wood,  and  of  obtaining 
water,  and  for  no  other  purpose  whatever.  But  they  shall  be  under  such  restrio- 
tions  as  may  be  necessary  to  prevent  their  taking,  drying  or  ciuing  fish  therein,  or 
in  any  other  manner  whatever  abusing  the  privileges  hereby  reserved  to  them. 

The  various  and  succeeding  agreements  have  long  since  been  abro- 
gated, namely,  the  reciprocity  treaty  of  1854,  which  was  terminated 
March  17,  1866;  the  treaty  of  Washington  of  May  8,  1871,  expired  on 
July  1, 1885,  in  consequence  of  notice  given  by  the  United  States  and  the 
fishing  rights  and  privileges  acquired  under  its  various  clauses  came  to 
an  end;  the  elaborate  treaty  proposed  and  negotiated  in  1888,  during  Mr. 
Cleveland's  first  administration,  was  not  ratified  by  the  Senate.  The 
convention  of  1818  is,  therefore,  in  force,  and  as  it  was  an  unsatisfactory 
compromise  in  1818  it  is  today  imsatisfactory.  The  disputes  between 
American  fishermen  and  Newfoundland  authorities  are  many  and  fre- 
quent, and  of  such  a  nature  at  times  to  ruffle  the  good  feeling  and  friendly 
relations  that  should  exist  between  English  speaking  communities. 

It  will  be  noted  that  in  the  convention  of  1818  Americans  were  per- 
mitted to  take  fish  within  a  marine  league  of  certain  specified  portions 
of  the  coast ;  and  that  they  were  to  enjoy  the  liberty  "  in  common  with  the 
subjects  of  his  Britannic  majesty."  What  does  the  expression  "in 
common''  mean?  Does  it  mean  that  the  Americans  are  to  enjoy  the 
same  rights  of  fishing  subject  to  the  same  local  regulations  as  the  subjects 
of  his  Britannic  majesty?  Or  does  it  mean  a  right  to  take  fish  under 
the  treaty  and  solely  according  to  the  regulations  prescribed  by  treaty? 
If  this  latter  be  the  meaning,  it  is  evident  that  the  American,  gaining 
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a  right  by  treaty,  could  only  lose  the  right  or  have  it  modified  by  a  treaty 
to  which  the  United  States  is  a  consenting  party.  If  the  American  fisher- 
men possess  the  right  in  common,  that  is  no  greater  or  no  less  of  a  right 
than  the  Briton,  it  follows  that  as  the  right  oi  the  Briton  is  affected  by 
localstatuteor  regulation,  the  right  of  tiae  American  can  be  so  varied- 
If ,  on  the  contrary,  the  right  of  the  American  is  a  treaty  right,  it  can 
only  be  modified  by  diplomatic  not  by  local  regulation. 

If  men  and  nations  were  perfect  and  if  national  and  local  jealousy  did 
not  exist,  the  origin  of  the  right  would  make  little  or  no  difference 
because  local  regulations  would  be  reasonable  and  framed  solely  in  the 
interest  of  the  fishermen  and  the  fish. 

If,  however,  local  prejudice  should  exist,  local  ordinances  could  easily 
impose  a  regulation  which,  while  seemingly  equitable,  would  bear  heav- 
ily on  the  American  and  discriminate  against  him.  Local  fishermen  use 
Newfoundland  as  a  basis;  American  fishermen  cannot  so  use  the  island 
as  a  basis  and  must  fish  many  miles  from  home.  By  forbidding  the  sale 
of  bait;  by  compelling  the  use  of  certain  kinds  of  fishing  gear,  by  limiting 
the  seasons  arbitrarily  within  which  fishing  can  be  lawfully  pursued;  by 
forbidding  Sunday  fishing,  and  by  preventing  the  recruiting  or  trans- 
shipment of  crews  within  the  three  mile  limit,  or  finally  by  forbidding 
Newfoimdlanders  from  shipping  on  a  foreign  fishing  vessel,  the  local 
authorities  could  place  the  American  fishermen  at  such  a  disadvantage  as 
materially  to  affect  the  profits  of  the  calling. 

If,  on  the  other  hand,  the  rights  of  American  fishermen  can  only  be 
varied  by  diplomatic  agreement,  it  follows  that  local  ordinance  and 
regulation  could  only  affect  British  subjects. 

Newfoundland  has  consistently  held  that  the  right  of  fishing  "  in  com- 
mon'' is  subject  to  local  regulation,  and  local  legislation  has  attempted 
to  discriminate  against  American  competition  by  imposing  one  and  all 
of  the  above  so-called  regulations.  The  United  States  adopts  the  treaty 
theory,  namely,  that  American  rights  of  fishing  can  only  be  controlled, 
"regulated  and  modified  by  diplomatic  negotiations  between  the  United 
States  and  Great  Britain. 

To  suspend  the  operation  of  oppressive  local  legislation,  Mr.  Root 
negotiated,  on  October  8,  1906,  the  modus  Vivendi^  printed  elsewhere, 
which  will  prevent  if  possible  the  occurrence  of  untoward  i  dents 
during  the  present  season.  It  is  to  be  hoped  that  a  permanent  modtis 
may  be  reached  by  which  the  rights  of  American  and  Briton  may  be 
clearly  defined  and  safeguarded  in  the  future.  It  is  not  enough  that  we 
eat  our  fish  in  peace;  the  fisherman  must  be  permitted  to  catch  the  fish 
with  safety  to  his  person  and  property. 
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THE  NATURE  OF  THE  GOVERNMENT  IN  CUBA 

The  resignation  of  President  Palma  and  his  cabinet  consequent  upon 
the  success  of  the  open  and  armed  rebellion  against  his  government,  and 
President  Roosevelt's  appointment  of  Charles  E.  Magoon  as  provisional 
governor,  have  led  to  no  little  comment  and  query  as  to  the  international 
status  of  the  Cuban  republic. 

A  consideration  and  understanding  of  a  few  elementary  facts  and 
principles  dissipate  any  reasonable  doubt. 

The  present  government,  while  termed  provisional  to  distinguish  it 
from  the  ordinary  and  settled  government  imder  oflScials  elected  or 
selected  by  Cuba,  is  a  constitutional  government  just  as  truly  as  was  the 
government  of  Palma. 

It  is  constitutional  because  it  is  provided  for  and  is  in  strict  accordance 
with  the  exact  letter  and  spirit  of  the  Cuban  Constitution,  promulgated 
May  20,  1902,  which  states,  in  express  terms  in  Annex  III,  that 

the  government  of  Cuba  consents  that  the  United  States  may  exercise  the  right  to 
intervene  for  the  preservation  of  Cuban  independence,  the  maintenance  of  a  govern- 
ment adequate  for  the  protection  of  life,  property  and  individual  liberty  and  for  dis- 
•charging  the  obligations  with  respect  to  Cuba  imposed  by  the  treaty  of  Paris  on  the 
United  States,  now  to  be  assimied  and  undertaken  by  the  government  of  Cuba. 

It  follows  from  this  article  that  the  United  States  possesses  the  consti- 
tutional right  to  intervene  in  the  affairs  of  Cuba  for  certain  clear  and 
well-defined  purposes,  and  that  the  government  established  by  such 
intervention  is  the  government  prescribed  and  therefore  recognized  by 
the  Constitution  of  Cuba.  Governor  Magoon,  appointed  by  the  United 
States,  governor  of  Cuba  to  effectuate  these  specified  purposes,  is  the 
Cuban  constitutional  executive. 

In  the  next  place  the  act  of  the  President  of  the  United  States  in  inter- 
vening and  appointing  Magoon  governor,  is  not  only  constitutional 
According  to  the  Cuban  Constitution,  but  it  is  lawful  according  to  the 
laws  of  the  United  States,  because  an  act  of  Congress  of  the  United  States, 
Approved  March  2,  1901,  commonly  known  as  the  Piatt  Amendment, 
recognized  and  stated  this  right  of  the  United  States  to  intervene  in 
the  exact  language  of  Annex  III  of  the  Cuban  Constitution  aheady  set 
forth.  As  a  matter  of  fact  and  of  history,  this  clause  of  the  Cuban  Con- 
stitution was  the  exact  language  of  the  act  of  Congress  of  March  2, 1901, 
And  it  was  incorporated  bodily  into  the  Cuban  Constitution. 

Nor  does  the  lawfulness  of  the  transaction  stop  here,  for^in  the  treaty 
between  the  United  States  and  Cuba  concluded  May  22, 1903,  ratified  by 
the  President  June  25,  1904;  ratifications  exchanged  July  1,  1904,  and 


150  THE  AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

proclaimed  July  2, 1904,  the  language  of  the  act  of  Congress  of  March  2, 
1901,  and  of  Annex  III,  of  the  Cuban  Constitution,  appears  in  the  exact 
words  of  the  law  and  the  Constitution  in  Article  III  of  the  treaty  (Treaties 
in  Force,  1904,  p.  954).  The  lawfulness  of  the  intervention  appears  from 
two  laws  of  the  United  States,  the  act  of  Congress  and  the  treaty,  and  as 
the  President  "shall  take  care  that  the  laws  be  faithfully  executed" 
(Constitution ,  Art.  II , sec.  1 1 1) ,  it  follows  that  the  President  was  not  only 
permitted  but  by  the  Constitution  and  his  oath  the  duty  was  imposed 
upon  him  to  intervene  in  obedience  to  the  laws  with  whose  execution  he 
was  charged. 

The  act  of  the  President  in  intervening  and  appointing  a  provisicMial 
governor  and  government  was  not  only  constitutional  according  to  the 
Constitution  of  Cuba,  but  was  lawful  according  to  the  laws  of  the  United 
States,  and  the  provisional  government  established  and  now  existing  in 
Cuba  in  pursuance  of  the  Cuban  Constitution,  is  the  constitutional  gov- 
ernment of  Cuba.  It  is  therefore  the  government  of  Cuba;  it  is  not  the 
government  in  any  sense  of  the  United  States.  It  follows, therefore, that 
Cuba  is  in  possession  of  its  own  government  and  is  not  occupied  by  the 
United  States. 

Such  is  the  theory  of  the  intervention  and  such  is  the  actual  status. 
This  republic  of  Cuba  exists  as  a  separate  and  independent  international 
entity;  its  diplomatic  ministers  and  consuls  remain  under  the  provisional 
government;  foreign  ministers  and  consuls  remain  in  Cuba  as  under  the 
administration  of  Palma,  and  exercise  their  ordinary  and  legitimate 
functions  as  if  no  change  had  occurred. 

The  American  minister  remains  in  Havana  to  represent  the  interests 
of  the  United  States  and  to  serve  as  the  intermediary  between  the  pro- 
visional government  of  Cuba  and  the  United  States. 

The  personnel  of  the  government  has  changed;  the  constitutional 
administration  of  Palma  has  been  succeeded  by  the  no  less  constitutional 
government  of  Magoon  and  the  Cuban  republic  is  intact. 

THE  JAPANESE  SCHOOL  QUESTION 

The  establishment  of  separate  schools  for  Japanese  students  and  the 
exclusion  of  Japanese  students  from  the  ordinary  public  schools  of  San 
Francisco  by  local  ordinance  based  upon  a  law  of  the  state  of  California 
raises  the  question  of  the  rights  and  pri\'ileges  of  Japanese  subjects  in 
the  United  States  imder  the  treaty  of  November  22,  1894,  concluded 
between  the  United  States  and  Japan. 

Viewed  in  the  light  of  the  treaty  the  question  is  one  of  international 
law;  from  the  standpoint  of  the  Calif omian  authorities  the  question  is 
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one  of  constitutional  law  involving  the  relation  of  the  state  of  California 
to  the  United  States  and  the  rights  granted  to  the  United  States  on  the 
one  hand  and  the  rights  reserved  to  the  state,  and  therefore  the  states  on 
the  other.  In  numbers  the  Japanese  involved  are  but  a  handful;  but 
the  principles  involved  and  invoked  concern  the  law  of  nations  and  the 
Constitution  of  the  United  States.  While  the  seriousness  of  the  conten- 
tion precludes  a  summary  treatment  by  way  of  comment,  a  paragraph 
may  well  state  the  issue  and  the  authority  upon  which  it  is  sought  to  be 
supported. 

The  Japanese  claim  the  right  accorded  to  the  most  favored  nation  by 
virtue  of  Article  I  of  the  treaty  of  1894,  the  material  portion  of  which  is 
as  follows: 

The  dtixens  or  subjects  of  each  of  the  two  high  contracting  parties  shall  have  full 
liberty  to  enter,  travel  or  reside  in  any  part  of  the  territories  of  the  other  contracting 
party,  and  shall  enjoy  full  and  perfect  protection  for  their  person  and  property.  *  *  * 

In  whatever  relates  to  rights  of  residence  and  travel  '^  *  *  the  citizens  or  subjects 
of  each  contracting  party  shall  enjoy  in  the  territories  of  the  other  the  same  privi- 
leges, liberties,  and  rights,  and  shall  be  subject  to  no  higher  imposts  or  charges  in 
these  respects  than  natural  citizens  or  subjects  of  the  most  favored  nation.  (Treaties 
in  Force,  1904,  pp.  474-5.) 

The  Japanese  contend  that  the  rights  and  pivileges  of  education  are 
necessarily  incident  to  residence  and  travel,  and  that  the  rights  and 
privileges  specified  in  the  article  are  the  same, not  equivalent  privileges, 
liberties  and  rights  enjoyed  by  native  citizens  or  subjects  or  citizens  or 
subjects  of  the  most  favored  nation.  British  and  German  subjects  are 
not  segregated ;  and  therefore  the  most  favored  nation  treatment  precludes 
other  and  different  treatment  from  that  of  subjects  of  great  Britain  and 
Germany.  This  the  local  ordinance  and  statute  of  California  deny  them 
by  establishing  separate  schools,  and  excluding  them  from  the  other 
public  schools  of  San  Francisco.  Therefore,  local  ordinance  and  state 
statute  are,  it  is  contended,  in  violation  of  the  express  provision  of 
Article  I  of  the  treaty,  and  as  a  treaty  is  superior  to  local  ordinance  and 
state  statute  it  necessarily  follows  that  the  local  ordinance  and  state 
statute  are  overridden  by  the  treaty.  To  sustain  this  contention  Article 
VI,  clause  2,  is  pointed  to,  which  reads  as  follows : 

This  constitution  and  the  laws  of  the  United  States  which  shall  be  made  in  pursu- 
ance thereof;  and  all  treaties  made,  or  which  shall  be  made,  under  the  authority  of 
the  United  States,  shall  be  the  supreme  law  of  the  land;  and  the  judges  in  every  state 
shall  be  bo\md  thereby,  anything  in  the  constitution  or  laws  of  any  state  to  the  con- 
trary notwithstanding. 

That  a  treaty  made  under  the  authority  of  the  United  States;  that  is,  by 


152  THE   AMERICAN   JOURNAL  OF  INTERNATIONAL  LAW 

by  the  cooperaticm  of  the  President  and  two-thirds  of  the  senators  present 
(Constitution,  Article  II,  clause  2)  is  supreme  and  supersedes  the  pro- 
visions of  state  constitutions  and  statutes,  inconsistent  with  the  treaty 
IB  established  doctrine.  (Hamilton  v.  Eaton,  1796, 2  Martin's  N. C.  Rep. 
83,  per  Ellsworth,  C.  J.;  Ware  v.  Hylton,  1796,3  Dall.  199;  Hauenstein  v. 
Lynham,  1879, 100  U.  S.  483;  People  v.  (Jerke,  1855,  5  California,  381.) 

The  (>klifomia  authorities  contend,  on  the  other  hand,  that  the  treaty 
does  not  give  expressly  or  by  implication  the  right  to  education  in  public 
or  private  schools,  for  education  is  not  in  any  just  or  proper  sense  of  the 
word  incidental  to  travel  or  residence.  If,  however,  such  right  can  be 
claimed  under  the  treaty,  California  insists  that  the  Japanese  have  the 
right  in  question  inasmuch  as  they  are  furnished  equivalent  if  not  iden- 
tical school  facilities.  It  is  also  maintained  that  the  Japanese  cannot 
claim  greater  rights  under  the  treaty  than  those  enjoyed  by  native  bom 
American  citizens  and  as  segregation  of  colored  and  Indian  children  is 
not  regarded  as  an  unconstitutional  discrimination  against  the  specified 
classes,  the  Japanese  cannot  well  claim  identical  as  distinct  from  equiva- 
lent school  facilities. 

A  less  substantial  argument  is  that  Article  II  of  the  treaty  of  1894 
expressly  subjects  the  Japanese  to  the  police  powers: 

It  18,  however,  understood  that  the  stipulations  oontaiaed  in  this  and  in  the  preced- 
ing Article  [I]  do  not  in  any  way  affect  the  laws,  ordinances  and  regulations  with  regard 
to  trade,  the  immigration  of  laborers,  police  and  public  security  which  are  in  force 
or  which  may  hereafter  be  enacted  in  either  of  the  two  conventions. 

The  police  power  was  not,  it  is  said,  expressly  or  impliedly  granted; 
hence  it  resides  in  the  states  in  accordance  with  Amendment,  Article  X: 

The  powers  not  delegated  to  the  United  States  by  the  Constitution  nor  prohib- 
ited by  it  to  the  states  are  reserved  to  the  states  respectively  or  to  the  people. 

It  should  not  be  forgotten,  however,  that  the  treaty-making  power 
was  confided  by  the  Constitution  to  the  President  and  two-thirds  of  the 
Senators  present,  and  that  the  treaty-making  power,  as  recognized  by 
the  Constitution  is  the  treaty-making  power  existing  in  Great  Britain 
at  the  framing  of  the  Constitution.  The  framers  in  using  a  technical 
expression  used  it,  unless  otherwise  specified,  in  the  technical  sense  of 
English  jurisprudence.  As  the  term  is  used  without  qualification  or 
limitation  of  any  kind,  it  follows  that  the  treaty-making  power  is  sov- 
ereign and  is  not  subject  to  limitations  placed  upon  other  powers  exercised 
by  the  government.  In  a  word,  the  exercise  of  the  treaty-making 
power  which  the  people,  not  the  states,  possess  is  vested  in  the  organ  of 
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the  people  for  this  purpose — the  President  and  Senate,  and  it  is  either 
by  its  nature  or  in  fact  unlimited. 

From  the  summary  of  the  arguments  for  and  against  the  action  of 
the  San  Francisco  authorities,  it  will  be  seen  that  the  question  is  intri* 
cate  and  technical,  and  the  decision  of  a  test  case  in  state  or  federal 
court  will  be  awaited  with  uncommon  interest. 
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1  Germany.  Law  of  December  20, 1905,  takes  efifect,  granting  Great 
Britain,  her  colonies  and  dependencies  most  favored  nation 
treatment  until  December  31,  1907.    Arch,  dipl.,  97:  148. 

1  Great  Britain.  Aliens  Act,  August  11,  1905,  5  Edw.  7.  ch.  13, 
came  into  operation.  Arch,  dipl.,  97:129;  Smith:  BriHsh  noHoti- 
ality  and  naturalization^  Juridical  R.,  October,  1906;  Henriquez: 
Law  of  aliens  and  naturalization^  London,  1906;  Sibley  A  Elias: 
The  Aliens  Act  and  the  Right  of  Asylum,  London,  1906;  for 
regulations  under  this  Act  see  G.  B,  Cd.,  2879. 

1  Switzerland.  New  tariff  containing  conventional  rates  of  treaties 
with  Germany  and  Italy  took  effect. 

1  United  States.  Proclamation,  issued  under  the  authority  con- 
ferred by  the  third  section  of  the  tariff  act  of  the  United  States, 
approved  July  24,  1897.  Reciprocity  with  Switzerland,  taking 
effect  January  1, 1906.  Switzerland  had  decreed  the  removal,  on 
and  after  January  1,  1906,  of  all  differential  customs  duties  from 
the  products  of  the  soil  and  industry  of  the  United  States,  and 
granted  to  the  same  the  benefit  of  the  Swiss  conventional  tariff 
rates.     Stats,  at  L.,  vol.  34. 

*  Secretaries  of  international  bureaus,  conferences  and  assodationB  are  invited  to 
send  to  the  compiler,  Mr.  Henry  G.  Crocker.  Washington,  D.  C,  data  suitable  for 
this  department.  To  insure  accuracy  such  data  should  be  communicated  only  after 
the  events. 
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2    Servia — ^Turkey.   Treaty  of  commerce  signed.   Arch,  dijjl.,  97:152. 

9  Bulgaria — Germany.  Ratifications  exchanged  at  Berlin  of  con- 
vention of  commerce,  customs  and  navigation,  signed  August  1, 
1905.  Arch,  dipt.,  97:149;  Reicha-G.,  1906,  No.  1;  For. rel.,  1906. 
See  January  14- 

10  Argentine — Brazil.  Ratifications  exchanged  at  Rio  de  Janeiro  of 
trademark  convention  signed  at  Rio  de  Janeiro,  October  30, 1901; 
approved  by  Brazilian  Congress,  November  28,  1905.  B.  A.  R., 
April;  Annates  dijjl.  et  considaires,  3:348. 

10  Belgium — France.  Ratifications  exchanged  at  Paris  of  conven- 
tion concluded  at  Paris,  April  12, 1905,  for  the  rectification  of  the 
frontier  along  the  Ry-de-France.  J.  0.,  January  23,  p.  441. 
French  law  approving  same,  January  5.  J.  0.,  January  9,  p.  169. 
The  convention  contains  reciprocal  cessions  of  territory.  Rati- 
fied by  Belgium,  January  10,  1906.  Monit.,  January  26, 1906; 
B.  Usud,  January  10,  1906. 

10  France — Great  Britain.  Ratifications  exchanged  at  Paris  of 
agreement  signed  April  20,  1904,  additional  to  convention  of 
December  8,  1882.  Postal  money  orders.  Treaty  aer.,  1906, 
No.  1;  J.  0.,  January  27. 

10  San  Marino — United  States.  Treaty  of  extradition,  signed  at 
Rome,  to  take  place  of  the  unperfected  treaty  of  March  15, 1905. 

10  France — Great  Britain.  Ratifications  exchanged  at  Paris  of  con- 
vention signed  at  Paris,  December  6,  1905.  Telegraphic  com- 
munication between  Mauritius  and  Reunion.  Treaty  ser.,  1906, 
No.  2;  J.  0.,  January  27. 

10  China.  Chinanfu,  capital  of  the  province  of  Shantung,  formally 
opened  to  foreign  trade.  The  Imperial  Decree  was  issued  May  17, 
1904.  For  diplomatic  correspondence  and  regulations  for  the 
port,  see  For.  rel.^  1904,  1905.  For  list  of  treaty  ports  in  China, 
see  U.  S.  Monthly  Considar  Trade  Reports,  September,  1906,  and 
Moore:  Dig.  Int.  Law,  Washington,  1906,  Sec.  806.  For  cities 
subsequently  opened  to  international  trade,  see  Time*,  December 
19,  21,  22. 

10  Cuba.  Adhesion  to  Pan-American  convention  of  January  27, 1902, 
approved  by  Senate.  Exchange  of  official  publications.  Ga. 
Oficial,  January  26,  1906.  For  ratifications  of  this  convention 
by  other  countries,  see  R.  de  dr.  int.  privi,  2:  248. 

10  Cuba.  Adhesion  to  Pan-American  convention  of  January  27 
1902.    Patents,  designs  and  trademarks.    Ga.  Oficial,  January 
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27, 1906.  For  ratifications  of  this  convention  by  other  countries, 
see  R.  de  dr.  int.  priv^,  2:248. 

12  American  Society  of  International  Law  organized. 

13  Bulgaria — France.    Treaty  of  commerce  and  navigation  agned 

at  Sofia.  Act  authorizing  ratification  by  France,  April  30. 
J.  0.,  May  4,  p.  3057;  Arch,  dijjl.,97: 151;  For.  rd.,  1906.  Took 
eflfect  provisionally,  January  14, 1906. 

13    Bulgaria — Italy.    Treaty  of  commerce,  customs  and  navigation, 
signed  at  Sofia.     R.  di  dr.  int.  (Rome)  1:72,482;  Far.rd.,  1906. 

13  Germany — Netherlands.    Ratification  by  Netherlands  of  treaty 

signed  at  The  Hague,  December  17,  1904.  Status  and  treat- 
ment of  subjects  of  each  state  residing  in  domain  of  the  other. 
Staatsb.,  1906,  No.  4. 

14  Bulgaria.    New  customs  tariff  as  modified  by  conventions  with 

Great  Britain,  Germany,  France,  and  Italy,  took  effect.  Reich9-G.^ 
1906,  No.  1;  G.  B.  Cd.,2862;  B.  Usuel,  January  12,  1906;  Arch. 
dipt.,  97:151;  Far.  rd.,  1906.    See  September  16. 

15  Brazil — Peru.    Tribunal  of  arbitration  under  treaty  signed  July 

12, 1904,  commenced  proceedings.    Mem.  dipt.,  June  3. 

15  Peru — Spain.    Proclamation  by  president  of  Peru  of  convention 

signed  in  Lima,  April  9, 1904.  Liberal  professions.  Ratified  by 
Peruvian  Congress,  December  29,  1905.  B.  Min.  Rd.  Ext.^ 
Lima,  Year  3,  No.  9. 

16  Algeciras  Conference  opened.    President,  Duke  of  Almodovar, 

Spanish  minister  of  foreign  affairs.  Thirteen  states  were  repre- 
sented. The  chief  matters  of  controversy  were  the  control  of 
the  proposed  state  bank  and  the  policing  of  the  port  towns. 
France  having  lent  nearly  all  of  the  money  borrowed  from  foreign 
financiers  by  the  Maghzen,  wished  to  be  predominant  in  the  bank 
administration;  Germany  contended  that  the  bank  should  not  be 
used  for  political  purposes  nor  controlled  by  one  nation.  France 
desired  also  to  control  the  police.  For  declaration  (Great  Britain- 
France)  respecting  Egypt  and  Morocco,  April  8, 1904,seeiV.  R.  6., 
32:15;  0.  B.Cd.,  1952; for  declaration  (France-Spain)  concerning 
integrity  of  Morocco, October  3, 1904, see  N.  R.  C, 32:57;  B.  Aftn. 
Est.,  Madrid,  October  1904.  For  history  of  the  Moroccan  question, 
see.4rcA.  dipt.,  96:559; 97:43, 98,262,270,  295,358,  359; La  Cm^ 
ference  dWIg^siras,  Paris  and  Nancy,  1906;  Moxdin:  La  Question 
niarocoinc  d'apr^  Us  documents  du  livre  jaune,  Paris^  1906,  77  pp.; 
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G.  Gray:  Questioni  diplomatiche  e  aodali  ddl'anno  1906,  Turin, 
1906;  Gamazo:  La  cuesti&a  de  Marruecoa  desde  el  punto  de 
viata  esjMfM,  Madrid,  1905;  B.  dr.  pub.,  23:532  (Lapradelle) ; 
Bekker:  Espafia  y  Marruecos,  sils  relacUmes  diplomaticas  durante 
d  siglo  XIX,  Madrid,  1903;  For.  rd.,  1905;  Guarini:  La  questione 
dd  Marocco  e.  Guglielmo  II.  R.  di  dr.  int.  (Rome)  1:56;  Isambert: 
La  vie  politique  en  AUemagne  (1905-1906),  Ann  Sc.  Pol.,  21:731. 
See  April  7. 

17  Venezuelan  officials  prohibit  M.  Taigny,  French  charg6  d'  affaires, 

from  landing  again  in  Venezuela,  and  also  expel  the  heads  of  the 
French  cable  oflSces  at  Caracas  and  La  Guayra.    See  January  18. 

18  France — ^Venezuela.  M.Maubourguet,Venezuelan  charge  d'afifaires, 

is  handed  his  passports;  he  is  escorted  to  the  Belgian  frontier  by  a 
special  commissary  of  police.  Arch.  dipt. ,  97 :156 ;  Arch,  dipl, ,  97 : 
291,  for  Venezuelan  position;  Franklin:  LHnddent  duVenezu^la, 
Q.dipl.,  February  1,  1906. 

18  Italy — Switzerland.    Two  conventions  signed  at  Rome  in  exe- 

cution of  Art.  15  of  the  convention  of  December  2,  1899.  Tele- 
graphic, telephonic,  and  police  service  at  Domodossola.  See 
May  25. 

19  Belgium.     Promulgation  of  law  of  July  7,  1905,  approving  obliga- 

tory arbitration  treaties  concluded  with  Russia,  October  17/30, 
1904;  Switzerland,  November  15,  1904;  Norway  and  Sweden, 
November  30,  1904;  Spain,  January  23, 1905;  Denmark,  April  26, 
1905;  and  Greece,  April  19/May  2,  1905.  Monit.,  January  19, 
1906;  B.  Usud,  January  19;  For.  rd.,  1905. 

20  France — Italy.    Arrangement  signed  at  Paris.   Transfer  of  funds 

between  Italian  and  French  savings  banks.  French  law  author- 
izing ratification,  August  3,  1906.  J.  0.,  August  8,  p.  5645; 
Arch,  dipl.,  97:  147. 

23  Bolivia — Peru.  Protocol  modifying  postal  agreement  of  July  12, 
1902.  Ratified  by  president  of  Peru ,  January  30,  1906.  B.  Min. 
Rd.  Ext.,  Lima,  Year  3,  No.  11. 

23  BouviA — Peru.  Ratification  by  Peru  of  treaty  signed  at  Lima, 
November  27, 1905.  Commerce  and  customs  regulations.  Rati- 
fied by  President  of  Peru,  January  27,  1906.  B.  Min.  Rd.  Esi., 
Lima,  Year  3,  No.  11.     For  treaty,  see  For.  rd.,  1905. 

25  Argentine  Republic.  Decree.  Regulations  under  act  of  Sept- 
ember 29,  1905,  organizing  the  diplomatic  service.  B.  dd  Min. 
de  Rdac.  Ext.,  No.  91. 
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25  Argentine  Republic.  Decree.  Consular  regulations  under  act  of 
September  29,  1905,  reorganizing  the  consular  service.  Under 
this  law  there  are  three  classes  of  consuls  general  and  three  of  con- 
suls. Article  2  enacts  that  the  executive  power  shall  assign 
these  officials  according  to  the  importance  of  the  posts,  taking 
into  account  protection  of  Argentine  citizens  and  interests.  The 
regulations  state  that  promotions  will  be  made  preferably  within 
the  same  consular  body  without  prejudice  however  to  such 
direct  appointments  as  the  executive  power  may  deem  desirable. 
B.  del  iMin.  de  Relac.  Ext.,  No.  91. 

25  Belgium.  Arrfet  of  the  Court  of  Cassation.  Nature  of  marriage 
contracts  of  the  royal  family.  R.de  dr.  int.  priv6,  2:558;  /.  de 
dr.  int.  priv^,  32:416;  id.,  33,  940. 

25  Italy — Nicaragua.  Treaty  of  friendship,  commerce  and  naviga- 
tion signed. 

28  France — Russia.    Arrangement  signed  at  St.  Petersburg  supple- 

mentary to  convention  of  commerce  signed  September  16/29, 

1905.  Arch,  dijpl.,  98:256,  272.     See  February  20. 

29  Denmark.     King  Christian  IX.  died.     Bom  April  8,  1818.    Suc- 

ceeded by  his  oldest  son,  Frederick  VIII.,  proclaimed  January  30; 
his  second  son,  George,  is  king  of  Greece;  his  eldest  daughter, 
Alexandra,  queen  of  England;  his  second  daughter,  Marie  Dag- 
mar,  empress  dowager  of  Russia.  King  Haakon  of  Norway  is  son 
of  Frederick  VIII.     See  June  22. 

31  Great  Britain — Japan.  Convention  signed  at  Tokyo.  Com- 
mercial relations  between  Canada  and  Japan.  Ratifications 
exchanged  at  Tokyo,  July  12,  1906.  Treaty  «er.,  1906,  No.  13. 
Extends  the  stipulations  of  the  treaty  signed  July  16,  1894,  and 
of  the  supplementary  convention  signed  July  16,  1895,  to  inter- 
course between  Canada  and  Japan. 

February,  1906. 

5  Netherlands — Portugal.  Ratification  by  Netherlands  of  arbi- 
tration treaty  signed  at  The  Hague,  October  1,  1904.    SUuUsh.^ 

1906,  No.  18. 

8  Crete  consented  to  the  payment  of  20,000  francs  as  indemnity  for 
the  family  of  an  Italian  soldier  killed  in  January,  1906.  Italy 
had  occupied  the  country  where  the  crime  took  place,  and 
sequestered  customs  duties. 
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9  Peru.  Ratification  of  international  treaty  signed  December  21, 
1904,  at  The  Hague.  Hospital  ships.  Approved  by  the  con- 
gress of  Peru,  October  25, 1905.  B.  Min.  Rel.  Ext.,  Lima,  Year  3, 
No.  9. 

11  Austria-Hungary — Italy.  Convention  signed  at  Rome,  to 
take  effect  March,  1,  1906,  for  the  acquisition  and  possession  of 
property,  real  and  personal,  by  the  subjects  of  either  power  in  the 
territory  of  the  other.  Ratifications  exchanged  at  Rome, 
February  28,  1906.  Ga.  Uffisdale,  February  28,  1906;  R.  dr. 
int.  privi,  1906,  p.  810;  R.  di  dr.  int.,  1:246. 

11  Austria-Hungary — Italy.  Treaty  of  commerce  and  navigation 
signed.  Ratifications  exchanged  at  Rome,  February  28,  1906. 
Ga.  Uffiziaie,  February  28,  1906;  R.  dr.  int.  priv^,  1906,  p.  811; 
R.didr.int.,  1:239. 

11  France.     Encyclical  of  Pope  Pius  condemning  the  French  separa- 

tion law.  The  law  of  December  9,  1905,  on  the  separation  of 
church  and  state  abrogated  the  Concordat  of  the  26th  Messidor, 
year  IX  (1801).  For  the  history  of  the  matter,  see  Lavergne: 
Chronique  hudgitaire  et  Ugislative  (1905),  Ann.  Sc.  Pol.,  1906,  p. 
383;  Arch,  dipl.,  97;  165,234,252;  J.O.,  July  31, 1904,  p.  4828; 
Doc.  dipt.,  Saint-Sikge:  la  Separation  de  VSlglise  et  de  VjStat  en 
France,  Exposi  et  documents,  Rome,  typ.  vat.,  1905;  Despagnet, 
La  R6puhlique  et  le  Vatican  1870-1906,  Paris,  1906;  R.  of  Reviews, 
January  1907.     See  August  10. 

12  Austria-Hungary — Belgium.    Treaty  of  commerce  and  naviga- 

tion signed  at  Vienna.  Also  final  protocol.  Ratified  by  Bel- 
gium, March  1;  ratifications  exchanged  at  Vienna,  March  5,  1906. 
Monit.,  March  2  and  8;  B.  Usuel.,  March  1,  1906. 

13  Great  Britain — Nicaragua.    Ratifications  exchanged  at  London 

of  treaty  signed  April  19,  1905,  at  Managua.  Extradition. 
Treaty  ser.,  1906,  No.  7.;  Arch.  dipl.  98:  326. 

14  Germany — Switzerland.    Ratifications  exchanged  at  Berne  of 

treaty  signed  at  Berne,  August  16, 1905.  Reichs-G.,  1906,  No.  10. 
German  customs  stations  at  Basle. 

15  Austria-Hungary — Russia.    Treaty  of  commerce  and  naviga- 

tion.   Ratified  by  Russia,  February  12/26.     Dr.  d'auteur,  29:4. 

16  Great  Britain.     Order  in  council.    Administration  of  Southern 

Nigeria  placed  under  that  of  Lagos,  the  whole  colony  to  be  known 
as  Southern  Nigeria.    London  Ga.,  February  20,  1906. 
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16  Italy — San  Marino.  Convention  signed  at  Rome  supplementary 
to  the  convention  of  friendship  of  June  28,  1897.  Ratifica- 
tions exchanged  July  18, 1906.  Proclaimed  by  the  king  of  Italy, 
July  29,  1906.  Ga.  Ufficiale,  August  20,  1906;  B.  dd  Min. 
Aff.  Esten,  August,  1906;  ft.  di  dr.  ttU.,  1:  480. 

16  Spain.  Two  royal  decrees  extending  to  July  1,  1906,  rights  under 
Tariff  B  of  Swiss-Spanish  commercial  convention  of  July  13, 1892, 
to  countries  extending  most  favored  nation  treatment  to  Spain. 
Ga.  de  Madrid;  Arch,  dipt.,  97:  210. 

19  Denmark — United  States.     Ratifications  exchanged  at  Wash- 

ington of  the  supplementary  convention  of  extradition  signed 
November  6,  1905,  at  Washington;  ratification  advised  by  the 
Senate,  December  7,  1905;  ratified  by  the  President,  February  13, 
1906;  ratified  by  Denmark,  December  14, 1905;  proclaimed  by  the 
President,  February  19, 1906.  This  convention  extends  the  opera- 
tion of  the  treaty  of  January  6,  1902,  to  the  island  possessions 
and  colonies  of  the  respective  nations  and  adds  the  crime  of 
bribery  to  the  list  of  extraditable  crimes.     Stals.  at  L.,  vol.  34. 

20  France — Russia.    Ratifications    exchanged    at    St.    Petersburg 

(French  act  approving  and  decree  promulgating,  February 
23),  of  convention  of  commerce  and  navigation  signed  at  St. 
Petersburg,  September  16/29,  1905.  Modifjdng  and  supple- 
menting treaty  signed  at  St.  Petersburg,  March  20/April  1, 
1874.  '*  Especially,  every  favor  and  facility, every  immunity  and 
every  reduction  in  customs  duties,  general  or  conventional,  that 
either  contracting  party  accords  a  third  power  permanently  or 
temporarily,  gratuitously  or  for  consideration,  will  be,  immedi- 
ately and  without  conditions,  reservations  or  compensation, 
extended  to  the  products  of  the  soil  and  industry  of  the  other." 
In  force,  February  16 /March  1,  1906.  J.  0.,  February  24, 
p.  1249;  February  25,  p.  1273;  Ann.  Sc.  Pd.,  September,  1906. 

21  Belgium — France.    Convention  signed  at  Paris.    Reparation  for 

injuries  resulting  from  workmen's  accidents.  Ratifications 
exchanged  at  Paris,  June  7, 1906.  A  system  of  reciprocity  estab- 
lished in  respect  of  indemnities  due.  French  decree  promulgat- 
ing same,  June  12.  J.O.,  June  14,  p.  4013;  MonU.,  June  14,1906; 
Cvba:  B.  Dep.  Est.,  August,  1906;  R.  dr.  int.  prive,  1906,  pp. 
804,  805. 
21  France — Netherlands.  Convention  signed  at  The  Hague  addi- 
tional to  convention  of  April  6,  1904,  signed  at  The  Hague,  to 
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prolong  to  January  1,  1907,  time  provided  for  installation  of 
cable  between  Saigon  and  Pontianak.  French  law  authorizing 
ratification  April  20;  Dutch  law,  July  9;  ratifications  exchanged 
at  The  Hague,  August  15,  1906;  promulgated  by  Netherlands, 
August  20.  J.  0.,  April  24,  p.  2761;  Staatsb,,  1906,  Nos.  196, 
227. 

22  Germany — Servia.  Ratifications  exchanged  of  treaty  of  com- 
merce of  November  16/29,  1904.  To  take  effect,  March  1, 1906. 
Reichs-G.,  1906,  No.  9;  Arch,  dipl,,  97:  152. 

22  Germany — United  States.    Reichstag  passes  government's  pro- 

posal to  extend  reciprocal  tariflf  rates  to  United  States  until  June 
30,  1907.     See  February  26. 

23  International    Eastern    Question    Association.    Conference 

held  at  London.  Appealed  to  signatory  powers  of  treaty  of 
Berlin,  1878,  and  to  the  United  States  "to  formulate  a  scheme  to 
be  imposed  upon  the  Sultan  as  will  secure  just  and  humane 
government  in  every  Turkish  province. "     Times,  February  24. 

24o.8.  RouMANiA — Russia.  Treaty  of  commerce  and  friendship  signed 
at  Bucharest.  Ratified  by  Russia,  March  17/30.  Rati- 
fications exchanged,  March  30/April  12  at  Bucharest.  Took 
eflfect  same  date  and  is  to  be  in  force  until  December  18/31, 
1917.     For  text,  see  Mem.  Dipl.,  July  8  and  15. 

26  Germany.  Law  granting  to  the  United  States,  from  March  1, 1906, 
the  same  customs  rates  as  are  conceded  to  (1)  Belgium  (treaty 
signed  June  22,  1904,  supplementary  to  treaty  of  commerce  and 
customs  signed  December  6,  1891);  (2)  Italy  (treaty  signed 
December  3,  1904,  supplementary  to  treaty  of  commerce,  cus- 
toms and  navigation  signed  December  6,  1891);  (3)  Austria- 
Hungary  (treaty  signed  January  25,  1905,  supplementary  to 
treaty  of  commerce  and  customs  signed  December  6,  1891);  (4) 
Russia  (treaty  signed  July  28,  1904,  supplementary  to  treaty  of 
commerce  and  navigation  signed  February  10,  1894);  (5)  Rou- 
mania  (treaty  signed  October  8, 1904,  supplementary  to  treaty  of 
commerce,  customs  and  navigation  signed  October  21,  1893);  (6) 
Switzerland  (treaty  signed  November  12, 1904,  supplementary  to 
treaty  of  commerce  and  customs  signed  December  10,  1891);  (7) 
Servia  (treaty  signed  November  29,  1904,  supplementary  to 
treaty  of  commerce  and  customs  signed  August  21,  1892). 
Reichs-G.,  1906,  No.  11;  For.  rd.,  1906.     See  February  27. 
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27  France — Great  Britain.  Protocol  signed  at  London,  modifying 
the  convention  of  November  16,  1887,  respecting  the  New 
Hebrides  and  islands  leeward  of  Tahiti.    See  October  20, 

27  United  States.  Proclamation,  issued  under  authority  of  sec.  3  of 
the  tariflf  act,  approved  July  24,  1897,  Reciprocity  with 
Germany,  to  take  eflfect  March  1.  Stats,  at  L.,  vol.  34.  Ger- 
many had,  November  29, 1905,  denounced  the  commercial  agree- 
ment signed  July  10,  1900,  for  March  1,  1906.  Arch,  dijpl.  97: 
148;  see  Wdff:  Der  deutsch-amerikanische  handdsvertrag,  die 
cvbanische  ziuJcerproditktion  und  die  zukunft  der  zuckerindustrie, 
mit  zcMreichen  statistischen  tabellen  und  exkursen,  Jena,  1906; 
Cuba:  B.  Off.  Dep.  Est. ,  August ,  1906.  Germany  had  taken  action, 
extending  on  and  after  March  1, 1906,  and  until  June  30, 1907,  or 
until  further  notice,  the  benefit  of  the  German  conventional  cus- 
toms tariff  to  the  products  of  the  soil  or  industry  of  the  United 
States.    See  February  26  and  March  1. 

27  International  Council  for  the  Exploration  op  the  Sea. 
Fifth  meeting  held  at  Amsterdam.  Adjourned  March  3.  O.  B. 
Cd.,  3165. 

March,  1906. 

1  Austria-Hungary.  New  customs  tariff  as  modified  by  com- 
mercial treaties  with  Germany,  Russia,  Italy,  Belgium,  and 
Switzerland,  took  effect.     G.  B.  Cd.,  2917;  Arch,  dipt.,  97: 149. 

1    Germany.    New  customs  tariff  went  into  effect.    See  February  26. 

1  Roumania.  New  customs  tariff  as  modified  by  treaties  with 
Great  Britain  (see  March  17)  and  Germany,  took  effect.  G.  B. 
Cd.,  2828. 

1  Russia.  New  customs  tariff  as  modified  by  treaties  with  Germany 
(July  15/28,  1904;  ratifications  exchanged  February  28,  1906), 
Austria-Hungary,  and  France,  took  effect.  Far.  rel.,  1905  ;G.  B. 
Cd.,  2857.     See  February  20. 

8  Egypt — Sudan.  Finances,  administration,  and  condition.  The 
Earl  of  Cromer's  annual  report  on  the  progress  made  in  the 
various  administrative  departments  of  the  Egyptian  govern- 
ment during  the  year  1905,  calling  attention  to  the  expediency 
of abolishingthe capitulations.  G.  B. Cd., 2817; J.  0., December 28, 
1905,  p.  7637;  The  Egyptian  Capitulations  and  their  Reform, 
Juridical  fl.,  July,  1906;  Dicey:  The  Story  of  the  Capitulations, 
Nineteenth  Century,  July,  1906. 
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8  Denmark — Netherlands.  Ratifications  exchanged  at  The  Hague 
of  treaty  of  obligatory  arbitration  signed  February  12,  1904,  at 
Copenhagen.  Promulgated  by  Netherlands,  March  15,  1906. 
Staatsb.,  1906,  No.  47;    Arch,  dipl,  98:50. 

11  Argentine  Republic.  Death  of  Seiior  Dr.  Don  Manuel  Quintana, 
President  since  October  12,  1904. 

17  Great  Britain — Roumania.  Ratifications  exchanged  at  Bucha- 
rest of  treaty  signed  October  18/31, 1905.  Commerce  and  naviga- 
tion. Treaty ser.,  1906,  No.  3.  For  adhesions  of  British  colonies 
and  protectorates  see  Times,  December  21. 

19  Germany — Great  Britain.  Agreement  respecting  boundary  from 
Yola  to  Lake  Chad,  signed  at  London  by  Anglo-German  com- 
mission on  basis  of  surveys.  By  exchange  of  notes  at  Berlin, 
dated  July  16,  1906,  this  boundary  was  accepted  by  the  respec- 
tive governments.  DeiUsches  KolonialblaU,  September  15;  0.  B. 
Cd.,  2684-46;  Treaty  ser.,  1906,  No.  17. 

19  Italy.    Adhesion  for  the  colony  Eritrea  to  the  international  agree- 

ments signed  at  Washington,  June,  15, 1897,  relative  to  exchange 
of  letters  and  packages  with  declared  value.  To  take  effect 
April  1, 1906.     /.  0.,  April  29,  p.  2929;  Monit.,  April  15,  1906. 

20  Cuba — Germany.     Ratifications  exchanged  at  Havana  of  parcels- 

post  convention  signed  June  15,  1905.     Oa.  Ofidal,  April  2, 1906. 

21  Belgium — Salvador.    Commercial  convention  signed.     Favored 

nation  treatment  in  commerce,  customs  and  navigation,  except- 
ing concessions  by  Salvador  to  other  Central  American  republics. 
Annales  dipl.,  et  cons.,  3:350. 

24  Italy— Switzerland.  Three  conventions  signed  at  Rome  in 
execution  of  Articles  2  and  15  of  the  convention  of  December  2, 
1899,  and  articles  20  and  21,  of  the  universal  postal  convention. 
Customs,  postal  and  sanitary  police  service  at  Domodossola. 
See  May  26. 

29  Russia.    Not.e  relative  to  the  convocation  of  a  second  confer- 

ence of  peace  at  The  Hague.    For.  rel.,  1905, 1906. 

30  Belgium.     Royal  decree  ruling  the  costume  of  consuls  and  com- 

mercial agents.     Monit.,  April  12;  B.  Ustid,  March  30. 

31  France — Haipi.    Protocol  signed    at   Port-au-Prince  extending 

the  operation  of  the  commercial  convention  signed  July  31, 1900, 
until  October  30, 1906.  Decree  of  president  of  France  embody- 
ing same.  May  18, 1906.    /.  0.,  May  23,  p.  3661. 
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31  RouMANiA — United  States.  Convention  signed  at  Bucharest. 
Reciprocal  protection  of  trademarks.  Ratification  advised  by  the 
Senate  May  4,  1906;  ratified  by  the  President,  May  10,  1906; 
ratified  by  Roumania  June  20,  1906;  ratifications  exchanged  at 
Bucharest,  June  21,  1906:  proclaimed  by  the  President,  June  25, 
1906.    Stats,  at  L.,  vol.  34. 

31  Ecuador — France.  Exchange  of  ratifications  at  Quito  of  act 
signed  at  Quito,  August  1,1905,  additional  to  the  postal  conven- 
tion of  August  17,  1899.  Proclamation  by  president  of  France, 
April  14,  1906.  Memoria  del  Min,  de  Rel.  Ext.,  Quito,  1906;  J. 
0.,  April  18,  p.  2584. 

April,  1906. 

4  France — Italy.  Exchange  of  ratifications  at  Rome  of  two  con- 
ventions signed  June  6, 1904,  at  Rome.  Railway  communication 
between  Coni,  Vintimille,  and  Menton.  French  act  authorizing 
ratification,  March  20, 1906.  /.  0.,  March  21,  p.  1809;  May  5,  p. 
3118. 

6  Great  Britain — Haiti.  Convention  respecting  nationality  signed 
at  Port-au-Prince.  Ratifications  exchanged  at  Port-au-Prince, 
October  16,  1906.     Treaty  ser.,  1906,  No.  16. 

6  United  States.     An  act  to  provide  for  the  reorganization  of  the  con- 

sular service  of  the  United  States.  The  act  provides  for  grading 
the  service,  substitution  of  salaries  for  fees,  temporary  transfer 
of  consular  officials  by  president,  appointment  of  five  inspectors 
of  consulates,  and  further  Americanization  of  the  service.  It 
also  abolishes  personal  fees  except  as  to  consular  agents  and 
empowers  the  president  to  fix  rates  for  certifying  invoices.  Stats, 
at  L.,  vol.  34,  p.  99;  see  Documents,  post. 

7  International.     Final  act  of  the  conference  of  Algeciras.     Super- 

sedes convention  of  July  3,  1880.  Signatory  powers:  Austria- 
Hungary,  Belgium,  France,  Germany,  Great  Britain,  Italy, 
Morocco,  Netherlands,  Portugal,  Russia,  Spain,  Sweden  and 
United  States.  Of  the  fifteen  shares  in  the  proposed  bank, 
France  is  to  have  three;  the  other  nations  represented  in  the  con- 
ference one  each.  The  banks  of  England,  France,  Spain,  and 
Germany  are  each  to  appoint  one  censor.  France  for  five 
years  is  to  ofiicer  the  police  of  Mogodor,  Saffi,  Mazagan  and 
Rabat;  Spain  those  of  Tetuan  and  Larache;  France  and  Spain 
together  those  of  Tangier  and  Casablanca,  all  subject  to  a  Swiss 
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inspector.  Police  officers  are  to  be  responsible  to  the  Sultan  and 
to  the  diplomatic  corps.  Importation  of  contraband  of  war  is 
prohibited,  and  the  "open  door"  adopted.  Catellani:  U Italia 
dope  la  Conferema  di  Algesiras,  R.  Colonialej  1 :1;  G.  B.  Cd,,  3087; 
Morocco:  The  International  Conference  at  Algedras,  Imp,  and 
Asiatic  Qiuirterly  ft.,  October,  1906.  For  the  proceedings  of  the 
conference,  see  Arch,  dipl.,  99:48.  See  June  18,  December  5, 
U  and  SI. 

7  France — Kongo.  Act  signed  at  Brussels  additional  to  the  tele- 
graphic convention  concluded  June  23,  1903.  Ratifications 
exchanged  at  Brussels,  June  26,  1906.  Promulgated  by  the 
president  of  France,  July  13,  1906.     /.  0.,  July  17,  p.  4918. 

7  Sixth  Universal  Postal  Congress  at  Rome.  One  copy  only  of 
the  various  acts  was  signed  by  the  delegates  of  the  countries 
concerned  and  deposited  in  the  Italian  state  archives  by  the 
Italian  foreign  oflSce.  Adjourned  May  26.  The  international 
letter  weight  unit  was  raised  from  half  an  ounce  to  an  ounce. 
For  use  as  return  postage,  an  international  stamp  for  five  cents 
is  provided  for,  exchangeable  for  a  stamp  of  equal  value  in  any 
country  of  the  postal  union.  L'  Union  Poatale,  vol.  31,  Nos.  7, 
8  and  9. 

11  Cuba — France.  Ratifications  exchanged  at  Havana  of  industrial 
property  convention  signed  at  Havana,  June  4,  1904.  French 
act  authorizing  ratification,  February  28;  promulgated  in  France 
May  12.  Ga.  Oficial,  April  13,  1906;  J.  0.,  March  6,  p.  1486;  id., 
May  16,  p.  3402. 

11  France.  Act  amending  decree  of  September  21,  1793,  reserving 
coast  trade  to  national  flag.  J.  0.,  April  14,  p.  2450;  R.  de  dr. 
int.  priv6y  2:597. 

14  Belgium — Montenegro.  Ratifications  exchanged  at  Brussels  of 
extradition  convention  signed  December  8, 1905,  at  Brussels  and 
December  3  (0.  S.)  at  Cettinj6.  MonU.,  April  30,  May  1,  1906; 
B.  Usud,  April  14. 

14  France.  Act  relative  to  conditions  of  application  of  Article  12  of 
convention  of  February  13,  1904,  between  France  and  Siam. 
French  consular  jurisdiction.  J.  0.,  Apr.  21,  p.  2665.  For  the 
convention,  see  For.  rel.^  1905,  p.  835. 

14  Third  International  Congress  of  Employees  convened  at  Lon- 
don.    Times,  April  16. 
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19    Fifteenth  International  Congress  of  Medicine,  Lisbon.    The 

next  Congress  will  be  held  at  Budapest  in  1909.    For  proceedings, 

B.  Dep.  Estado,  Cuba,  1906.    Adjourned  April  26. 
19    Eritrea.     Decree  of  governor  repealing  Decree  of  December  20, 

1904,  prohibiting  importation  of  American  cottonseed. 
21    Ecuador — France.    Promulgation    of    French    law    approving 

postal  money  order  convention,  signed  June  10,  1905.    J.  O., 

April  24,  p.  2762. 

21  Great  Britain — United  States.    Convention  signed  at  Washing- 

ton, providing  for  the  surveying  and  marking  out  upon  the  ground 
of  the  141st  degree  of  west  longitude,  where  said  meridian  forms 
the  boundary  line  between  Alaska  and  the  British  possessions  in 
North  America.  Ratification  advised  by  the  Senate  April  25; 
ratified  by  the  President  July  10;  ratified  by  Great  Britain  June  9; 
ratifications  exchanged  at  Washington  August  16;  proclaimed 
by  the  President  August  21,  1906.  Stats,  at  L.,  vol.  34;  Treaty 
ser.,  1906,  No.  9. 

22  Olympic  Games  at  Athens.    Closed  May  2. 

27  CmNA — Great  Britain.  Convention  signed  at  Peking.  Tibet. 
Ratifications  exchanged  at  London,  July  23,  1906.  Treaty  ser., 
1906,  No.  9:  For.  rel.,  1906.  This  confirms  the  Tibetan  conven- 
tion, signed  at  Lhasa,  September,  1904,  negotiated  by  Sir.  F. 
Younghusband.  China  engages  not  to  permit  any  foreign  nation 
to  annex  Tibetan  territory,  or  interfere  in  the  administration 
of  Tibet;  Great  Britain  binds  herself  not  to  do  so.  Concessions  in 
Tibet  shall  not  be  granted  to  any  state  or  subjects  thereof 
other  than  China.  The  telegraphic  connection  with  India  pro- 
vided by  the  1904  convention  is,  however,  permitted.  The 
indemnity  of  twenty-five  lakhs  is  payable  in  three  equal  annual 
instalments,  the  first  of  which  was  paid  in  Calcutta,  May  29. 
Imp.  As.  Quart,  ff.,  July,  1906. 

27  Guatemala.  Decree  of  legislative  power  ratified  Pan-American 
sanitary  convention  of  October  14,  1905.    B.  A.  R.,  September. 

29  Milan  International  Exhibition  is  opened.    Closed  November  4. 

30  Ecuador.     Executive  decree  of  President  ratifying  Pan-American 

Sanitary  Convention  of  October  14,  1905.    Memoria  dd  Min.  de 
Rd.  Ext,  Quito,  1906;  B.  A.  ft.,  June. 
May 
1     International    Exhibition    of    textile    industries,    Tourcoing, 
France.     Times,  April  19;  Mem.  dipt.,  June  10. 
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2  Belgium — Denmark.  Ratifications  exchanged  at  Brussels  of 
treaty  of  obligatory  arbitration,  signed  at  Brussels,  April  26, 1905* 
MonU.,  May  18,  1906;  B.  Usuel,  May  2,  1906;  For.  rel.,  1906; 
Arch,  dipt.,  98:41.  See  January  19. 
4  Denmark — Great  Britain.  Ratifications  exchanged  at  London 
of  convention  signed  at  London,  October  25,  1905.  Arbitration. 
Similar  to  British-Franco  treaty  of  October  14,  1903.  For.  rel., 
1904,  p.  9;  Treaty  ser.,  1906,  No.  6;  Arch.  dijU.,  98:  44. 

4  Great  Britain — ^Turkey.    British  government's  ultimatum  to 

Turkey  demanding  withdrawal  of  Turkish  troops  from  the 
territory  in  dispute  (Sinai  peninsula)  within  10  days.  Turkey 
claimed  the  area  north  of  a  straight  line  from  Akaba  to  Suez  and 
east  of  a  line  from  Suez  to  El  Arish.    See  May  12. 

6  Colombia — Ecuador.    Convention  signed  in  Bogota,  to  secure 

stability  of  telegraphic  intercommunication.  Ratified  by  Ecua- 
dor.   Memoria  del  Mm.  de  Rel.  Ext.,  1906,  p.  25. 

5  Sixth   International   Congress    of    Applied    Chemistry    at 

Rome.     Times,  May  8.    Next  meeting  at  London. 

7  Great  Britain — Spain.    Treaty  signed  at  London.     Marriage  of 

His  Majesty  the  King  of  Spain  with  H.R.H.  Princess  Victoria 
Eugenie  Julia  Ena.  Ratifications  exchanged  at  London,  May  23. 
Treaty  aer.,  1906,  No.  6;  Ga.  de  Madrid,  May  30;  Arch,  dipt., 
98:322;  Clunet,  33:938. 

8  Brazil — Netherlands.    Treaty  signed  at  Rio  de  Janeiro  fixing 

boundary  line  between  Brazil  and  Dutch  Guiana.  In  accordance 
with  this  treaty  the  frontier  follows  the  watershed  of  the  Tumu- 
cumaque  mountains  from  headwaters  of  Maroni  river  to  those  of 
Corentyne,  near  which  the  line  meets  the  frontiers  of  French  and 
British  Guiana.    B.  A.  JB.,  July. 

8  Germany — Sweden.    Treaty  of  commerce  and  navigation  signed 

at  Stockholm.  Ratificationsexchanged  June  23, 1906.  Reichs-G., 
1906,  No.  36. 

9  China.    Imperial    decree    appointing   Tieh-liang    administrator- 

general  and  Tang-Shao-yi  assistant  administrator  of  the  entire 
customs  of  China,  including  the  Imperial  Chinese  Maritime 
Customs,  under  Sir  Robert  Hart,  whose  entire  staff,  Chinese  and 
foreign,  is  placed  under  their  control.  The  Chinese  government 
has  declared  in  reference  to  this  that  they  have  no  intention  of 
departing  from  the  loan  agreementsof  1896and  1898,  which  stipu- 
late that  as  long  as  the  conditions  are  in  operation  the  adminis- 
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tration  will  be  maintained  as  hitherto  under  the  control  of  Sir 
Robert  Hart.  G,  B.  Cd.,  3089, 3263;  NoHh  China  Herald,  October 
26,  1906;  Far,  rd.,  1906;  Times,  May  10;  R.  U.  Graves:  Sir 
Robert  Hart  in  Review  of  Reviews,  September. 

9  Great  Britain — Kongo.  Agreement  signed  at  London  modifying 
the  agreement  of  May  12,  1894,  signed  at  Brussels.  Treaty  ser., 
1906,  No.  4.  Lease  of  Bahr  el  Ghazel  to  Kongo  is  canceled 
except  as  regards  the  Lado  enclave.  Facilities  to  be  given  Kongo 
for  construction  of  railroad  to  Lado,  with  commercial  port  at 
terminus,  for  free  navigation  of  upper  Nile  and  free  transit  over 
Egyptian  Sudan. 

10  Japan — United  States.  Ratifications  exchanged  at  Tokyo  of 
copyright  convention  signed  at  Tokyo,  November  10,  1905. 
Ratification  advised  by  the  Senate  February  28, 1906;  ratified  by 
the  President  March  7,  1906;  ratified  by  Japan  April  28,  1906, 
proclaimed  by  the  President  May  17,  1906.  Stats,  at  L.,  vol.  34; 
Publisher's  Weekly,  February  10,  1906. 

10  Newfoundland.  An  Act  respecting  foreign  fishing  vessels.  It 
provides  that:  (1)  no  alien  not  so  entitled  by  treaty  or  con- 
vention shall  fish  in  the  waters  of  this  colony;  (2)  no  British 
subject  shall  fish  in  any  foreign  fishing  vessel  in  the  waters  of  this 
colony;  (3)  no  British  subject  shall  leave  the  colony  for  the 
purpose  of  joining  a  foreign  vessel  to  fish  in  its  waters;  (4) 
no  fishing  gear  shall  be  sold,  hired  or  lent  by  any  British  subject 
to  any  foreign  fishing  vessel,  the  penalty  in  each  case  to  be  fine  or 
confiscation  of  the  vessel.  "  All  foreign  fishing  vessels  exercising 
rights  under  any  treaty  or  convention  shall  be  amenable  to  all  the 
laws  of  the  colony  not  inconsistent  with  any  such  rights." 
Documents,  post;  Times,  Oct.  9.     See  October  8. 

10     Russia.     Duma  is  opened.     See  Jtdy  21. 

12  Italy — Portugal.  Exchange  of  notes  concerning  protection  of 
the  rights  of  authors.  Dr.  d'auteur,  October,  1906.  B.  della 
propriety  inteUettuale,  No.  3,  July  15,  1906. 

12  Turkey  accepts  Great  Britain's  demands  for  evacuation  of  Sinai 
peninsula  and  the  appointment  of  a  mixed  commission  to  fix  the 
frontier,  i.e.,  a  line  running  from  a  point  not  less  than  three  miles 
west  of  Akaba  to  Rafeh.  (?.  B.  Cd.,  3006;  Geographical  J., Sep- 
tember, 1906;  Times,  May  5.  The  Earl  of  Cromer  describes  the 
Sinai  peninsula  and  refers  to  certain  proposed  measures  for  its 
improvement  in  G.  B.  Cd.,  2817.     See  October  1. 
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16  Belgium — France.    Declaration   signed   at   Brussels,   with   the 

view  of  determining  the  delimitation  and  fixing  the  boundaries 
of  the  frontier  along  the  Department  of  Meurthe-et-Moselle. 
Decree  of  President  of  France  promulgating  same,  May  31.  /.  0., 
June  2,  p.  3778;  Monit.,  July  27,  1906;  B.  Usuel,  May  31,  1906. 
The  declaration  approves  the  procfe-verbaux  signed  at  Longwy- 
Bas,  July  20,  1903. 

17  Japan — United  States.    Supplementary  convention  for  the  extra- 

dition of  criminals,  signed  at  Tokyo;  ratification  advised 
by  the  Senate  June  22;  ratified  by  the  President  June  28; 
ratified  by  Japan  September  22;  ratifications  exchanged  at 
Tokyo  September  25,  proclaimed  September 26, 1906.  Stats,  at  L., 
vol.  34.  Supplementary  to  treaty  signed  April  29, 1886;  it  adds 
embezzlement  of  private  moneys  or  property  and  larceny  to  the 
list  of  crimes  for  which  extradition  may  be  granted. 
19  Denmark — Spain.  Ratifications  exchanged  at  Madrid  of  general 
treaty  of  arbitration  signed  in  Madrid,  December  1, 1905.  Ga.  de 
Madrid,  May  30, 1906.  All  differences  that  shall  arise  and  not  be 
settled  by  diplomacy  shall  be  referred  to  the  permanent  tribunal 
of  The  Hague;  disputes  involving  vital  interests  and  independ- 
ence excepted.    Arch,  dipt.,  98:46;  Lovtidende,  June  18,  1906. 

21  Mexico — United    States.     Convention    signed    at    Washington 

respecting  the  distribution  of  waters  of  the  Rio  Grande.  Ratifi- 
cation advised  by  U.  S.  Senate  June  26,  1906;  ratified  by  the 
President  December  26;  ratified  by  Mexico  January  5,  1907. 

22  Denmark — Italy.     Ratifications  exchanged  of  general  arbitration 

convention  signed  at  Rome,  December  16, 1905.  Proclaimed  by 
king  of  Italy  May  27,  1906.  Ga.  Ufficiale,  July  18,  1906;  B.  del 
Min.  Aff.  Esteri,  July,  1906;  Arch.  dipt.  98:48;  Lovtidende,  1906, 
p.  578.  "The  high  contracting  powers  bind  themselves  to  sub- 
mit to  the  permanent  court  of  arbitration  established  at  The 
Hague  by  the  convention  of  July  29,  1899,  all  differences  of 
whatever  nature  that  may  arise  between  them  and  which  cannot 
be  solved  by  diplomacy  whether  originating  before  or  after  the 
conclusion  of  the  present  convention.  *  *  *  It  is  under- 
stood that  unless  the  controversy  bears  on  a  convention  between 
the  two  states  or  is  a  case  of  denial  of  justice,  [this  agreement]  will 
not  apply  between  a  claimant  subject  to  one  of  the  parties  and 
the  other  contracting  state  when,  according  to  the  law  of  that 
state,  its  courts  are  competent  to  adjudicate. "    Arch.  dipl. ,  98 :  48. 
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For  comparatiTe  comment  on  this  convention  see  Furimato: 

CUi  ultimo  progressi  deli'arbitrato  internasionale.    R.  didr.inL, 

1:16. 
25    Italy — Peru.    Extension  of  consular  convention  of  June  11, 1896, 

to  June  11, 1907.    B.  dd  Min.  de  Rd.  Ext.,  Lima,  Year  3,  No.  11. 

25  Italy — Switzerland.    Ratifications  exchanged  at  Rome  of  the 

five  conventions  signed  January  18,  1906,  and  March  24, 1906. 
Proclaimed  by  king  of  Italy  June  7, 1906.  Ga.  UfpeUde,  July  3, 
1906;  JB.  (ie2  Jf in.  d.  A^.  £s(m,  July,  1906. 

26  France — Mexico.    Ratifications  exchanged  at  Mexico  of  postal 

money  order  convention  signed  at  Mexico  May  10, 1905;  French 
law  approving  April  21,  1906;  promulgated  by  president  of 
France  July  19,  1906.  /.  0.,  April  24,  p.  2762:  id.,  July  21, 
p.  5119;  B.  A  R.,  September. 
26  Holy  See — Kongo.  Convention  agned  at  Brussels.  Arch.  dipL, 
99:5. 

28  Peru — United  States.    Parcels-post  convention  signed  at  Wash- 

ington. To  take  effect  September  1.  Ratified  by  the  President 
May  29.  Stats,  at  L.,  vol.  34;  B.  Min.  Rd.  Exi.,  Lima,  Year  3, 
No.  11. 

29  France — Great  Britain.    Convention  respecting  the  delimitation 

of  the  frontier  between  British  and  French  possessions  to  the  east 
of  the  Niger.  Ratifications  exchanged  at  London,  August  29, 
1906.  Adhering  to  the  general  line  as  fixed  in  January,  1904,  and 
confirming  protocol  signed  at  London,  April  9,  1906.  France 
secures  the  whole  eastern  shore  of  Lake  Chad.  Treaty  ser.,  1906, 
No.  14;  Geographical  J.,  November,  1906;  J.  0.,  September  29, 
p.  6598;  G.  B.  Cd.,  2684-46. 

29  United    States.    Ratification    by   president   of    Pan-American 

sanitary  convention,  signed  October  14,  1905,  by  delegates  of 
eleven  countries,  fi.  A.  R.,  June.  Ratification  advised  by  the 
Senate  February  22.  This  convention  and  referendum  was  con- 
cluded at  the  second  general  international  sanitary  convention 
of  the  American  Republics  October  9-14, 1905,  held  in  Washing- 
ton. Transactions  Bd  int.  san.  con.,  Washington,  G.  P.  0.,  1906; 
U.  S.  Congressional  Record,  40 -.340.  For  other  ratifications,  see 
April  SO,  July  6,  August  19,  AuguH  tS. 

30  Lake  Mohonk  Conference  on  International   Arbitration. 

Twelfth  annual  meeting  held  at  Lake  Mohonk  Mountain  House, 
Mohonk  Lake,  N.  Y.     President  Hon.  John  W.  Foster.    Three 
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hundred  members  were  in  attendance;  and  six  sessions  held  the 
conference  adjourning  June  1.  The  conference  discussed  the 
present  status  of  international  arbitration,  the  education  of  public 
opinion,  creation  of  an  international  congress;  work  in  universi- 
ties and  among  business  men,  etc. 

31  Denmark — France.  Ratifications  exchanged  at  Copenhagen  of 
convention  of  permanent  arbitration  signed  at  Copenhagen 
September  15,1905.  French  decreepromulgating  same  June  26, 
1906.  J.  0.,  December  28,  1905,  p.  7635;  td.,  June30,p.  4435, 
Cvba:  B.  Dep.  Est.,  August,  1906;  Arch,  dipt.,  98:43;  Lovtidende, 
1906,  p.  576.  Text  identical  with  British-Franco  convention  of 
October  14,  1903, 

June,  1906. 

1     Honduras.     New  consular  tariff  takes  effect.     B.A.R.,  July. 

3  Kongo.  Decrees  of  King  Leopold  passing  into  law  the  recommen- 
dations  of  the  reform  committee  appointed  to  advise  upon  the 
best  means  of  giving  effect  to  proposed  reforms  in  the  Kongo 
State.  Subjects:  (1)  The  occupation  of  the  land;  (2)  direct 
personal  taxation;  (3)  collective  taxation;  (4)  carrying  of  arms; 
(5)  state  warehouses  stocked  with  merchandise  suited  to  native 
wants;  (6)  native  chief  do  ms;  (7)  hiring  service;  (8)  recruiting 
for  the  public  service; (9)  justice;  (10)  police  and  military  opera- 
tions; (11)  infractions  of  public  order;  (12)  currency;  (13)  state 
inspectors;  (14)  trading  societies;  (15)  functions  of  civil  ofl5cers; 
(16)  tutelage  of  native  children;  (17)  technical  schools;  (18) 
national  domain;  (19)  sale  of  public  lands;  (20)  council  of  the 
Kongo  (advisory);  (21)  public  debts;  (22)  officials;  (23)  study  of 
rubber  culture;  (24)  tax  on  caoutchouc  des  herbes;  (25)  sleeping 
sickness.  Also  an  open  letter  from  King  Leopold  to  the  secre- 
taries of  the  committee  in  answer  to  criticisms  of  Kongo  adminis- 
tration. B.OffiddderStatindipendantduC(mgOf3une,1906;Tiines, 
June  11,  1906.  The  reform  committee  was  appointed  by  King 
Leopold  by  decree  of  October  31, 1905,  to  study  the  conclusions 
of  the  report  of  the  commission  of  inquiry  (Oct.  30,  1905),  and  to 
formulate  necessary  plans  and  practical  means  of  executing  them. 
For  the  report  of  the  commission  of  inquiry,  see  B,  Offidel  de 
VjStat  indipendant  du  Congo,  Sept.-Oct.  1905;  Report  of  the  Com- 
mission  of  Enquiry  in  the  Congo  Free  State,  translated  by  E.  A. 
Huybers,  Brussels.  1905.    On  the  history,  administration,  ques- 
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tion  of  interveiition,etr.,  see  Descamps:  UAfnque  nauvdle^  Paris 
and  Brussels,  1903;  Wack:  The  Story  of  the  Congo  Free  SUUe,^ew 
York,  1905;  The  Truth  about  the  Civiiisation  inCongoland^  London, 
1903:  MiUe:le  Congo  Uopoldien,  Paris,  1905;  MacDonndl:  King 
Leopold  II.,  his  rule  in  Belgium  and  the  Congo,  London,  1905; 
LejSmre:  Le  regime  des  concessions  au  Congo,  Paris,  1904;  CaUier: 
£tude  sur  la  situation  de  Vtltai  indipendant  du  Congo,  Brussels  and 
Paris,  1906;  Bourne:  Civilisation  in  Congoland,  London,  1903; 
U.  S.  Senate,  A9th  Cong.,  1st  Session,  Ex.  doc.,  196;  G.  B.  Cd.,  1913, 
2333,  3002;  De  Mares:  The  Congo,  Brussels,  1904;  Nys:  The 
Independent  State  of  the  Congo  and  the  General  Act  of  Berlin,  Brus- 
sels, 1903;  The  Congo  Free  State  Administration,  Imp.  and  As. 
Quart.  R.,  October,  1906;  Leonard:  The  Congo  Question:  a  case  of 
humanity,  id.;  Morel:  Red  Rubber,  London,  1906. 

3  Guatemala — Italy.    Ratifications  exchanged  of  the  consular  con- 

vention signed  at  Guatemala,  November  13,  1905.  Proclaimed 
by  thekingof  Italy  June  14, 1906.  Ga.  Ufficiale,  August  14, 1906; 
B.  Min.  Aff.  Esten,  August,  1906;  R.  di  dr.  int.,  1:385. 

4  Egypt — Greece.    0.  S.,  May  22.    Commercial  convention. 

5  International  Congress  of  Editors.    Fifth  reunion  at  Milan. 

Adjourned  June  10.     Dr.  d'auteur,  July,  1906. 

7  Colombia.  Accession  to  Geneva  convention  of  August  22,  1864, 
for  the  amelioration  of  the  condition  of  the  wounded  in  armies  in 
the  field.     Treaty  ser.,  1906,  No.  8. 

11    Red  Cross  Conference.    Geneva.    Called  for  the  purpose  of 
revising  the  convention  of  August  22, 1864.    See  July  6. 

13  Ecuador — Italy.    Ratifications  exchanged  at  Quito  of  treaty  of 

friendship,  commerce  and  navigation  signed  at  Quito,  August 
12,  1900.  Approved  by  Ecuador,  September  30,  1902;  pro- 
claimed by  president  of  Ecuador,  July  15,  1908;  proclaimed  by 
the  king  of  Italy  September  1,  1906.  Reciprocally  granting 
favored  nation  treatment.  Memoria  del  Min.  de  Rd.  Ext.,  Quito, 
1906,  p.  27;  Italy:  B.  del  Min.  degli  Aff.  Est.,  No.  338;  Ga. 
Ufficiale,  September  22,  1906. 

14  Greece — Roumania.      Rupture    of    diplomatic    relations.     For 

diplomatic  correspondence  of  the  dispute,  see  Arch.  dipL,  99:  9. 

14     United  States.    An  Act  to  prevent  aliens  from  fishing  in  the 
waters  of  Alaska.     Stats,  at  L.,  vol.  34,  p.  263. 
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16  Abyssinia — Germany.  Treaty  of  friendship  and  commerce,  signed 
at  Adis  Ababa,  March  7, 1905,  took  efifect.  Reichs-O.,  1906,  No. 
25;  Arch,  dipl.,  97:  149. 

16  Italy — Switzerland.  Convention  signed  respecting  fishing  in 
waters  common  to  the  two  states.     R.  di.  dr.  int.,  1:361. 

18  Morocco.  Decree  giving  adhesion  to  the  Act  of  Algeciras.  Q.  dipl., 
10:703. 

22  Norway.  Coronation  of  King  Haakon  VII.  atTrondheim.  By  a 
popular  vote,  259,936  to  67,554,  the  people  of  Norway  on  Novem- 
ber 13,  1905,  chose  Prince  Charles  of  Denmark  as  king.  The 
Storthing  elected  him  unanimously  November  26,  1905.  See 
January  29. 

26  Denmark — United  States.  Agreement  by  exchange  of  notes 
respecting  industrial  designs. 

26  Switzerland — Germany,  Austria-Hungary,  Belgium,  France, 
Great  Britain,  Italy,  Luxemburg,  Netherlands,  Peru,  Sweden. 
Protocol  signed  at  Brussels  relative  to  the  accession  of  Switzerland 
to  the  international  sugar  convention  signed  March  5,  1902. 
Ratified  by  Swiss  national  council  June  27,  Mem.  Difl.,  July  1. 
State  Paper8,yo\.  95;  Reicfis-G.,  1903,  No.  7.  Approved  by  France 
August  4,1906.  J.O.,  August  7,p.5630.  To  take  efifect  Septem- 
ber 1,  1906.  0.  B.  Cd.,  2813;  Reichs-O.,  1906,  No.  41;  Monit., 
July  11,  1906;  B.  Usuel,  1906,  No.  157. 

26  United  States.     Joint  resolution  of  Congress  expressing  the  sym- 

pathy of  the  people  of  the  United  States  with  the  Hebrews  on 
account  of  the  massacres  of  members  of  their  race  in  Russia. 
Stats,  at  L.,  vol.  34,  p.  835;  The  Russian  government  and  the 
massacres.  Quarterly  R.,  October,  1906. 

27  France — Luxemburg.    Treaty  signed  at  Paris  relative  to  work- 

men's accidents.  Ratifications  exchanged  at  Paris,  October  19, 
1906.     R.  dr.  int.  priv6, 1906,  p.  804;  J.  0.,  November  15,  p.  7605. 

27  Germany — Spain.  Exchange  of  notes  extending  operation  of 
agreement  of  February  2,  1899,  to  December  31,  1906.  That 
convention  had  been  denounced  by  Germany  June  27,  1905,  to 
expire  June  30, 1906.  Ga.  de  Madrid,  June  28, 1906.  See  Decem- 
ber 1^4. 

27  United  States.  Executive  Order.  Regulations  governing  con- 
sular appointments  and  promotions.  Provides  for  the  merit 
system  of  examinations;  limits  appointments  to  the  lower  grades 
of  the  service,  thence  by  promotion  to  vacancies  in  the  higher 
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grades,  through  demonstrated  efficiency;  creates  an  examining 
board,  prescribes  subjects  of  examination,  and  limits  eligibility 
to  candidates  of  American  citizenship  from  21  to  50  years  of 
age. 

28  Cuba — France.  Postal  convention.  Ratifications  exchanged  in 
Havana,  September  14, 1906.  Ga.  Oficial,  Havana,  September 
17,  1906;  /.  0.,  October  25,  p.  7213. 

28  Russia — United  States.     Agreement  signed  at  Peking  respecting 

trademarks  in  China. 

29  United  States.    An  Act  to  establish  a  bureau  of  immigration, 

naturalization,  and  to  provide  for  a  uniform  rule  for  the  naturali- 
zation of  aliens  throughout  the  United  States.  Stais  at  L.,  voL 
34,  p.  593.  Exclusive  jurisdiction  to  naturalize  aliens  is  con- 
ferred upon  United  States  circuit  and  district  courts,  and  state 
courts  of  record  having  a  seal,  a  clerk,  and  jurisdiction  in  actions 
in  which  the  amount  in  controversy  is  unlimited.  All  certificates 
of  naturalization  are  to  be  furnished  by  the  bureau.  The  alien's 
declaration  of  intention  must  precede  his  admission  by  at  least 
two  years;  when  naturalized  must  be  able  to  speak  the  English 
language  and  must  not  be  opposed  to  organized  government. 
B,  A.  R.J  September,  for  rules. 

30  United  States.     An  act  creating  a  United  States  court  for  China, 

and  prescribing  the  jurisdiction  thereof.  The  consular  courts 
retain  jurisdiction  in  civil  cases  to  S300  and  criminal  cases  to  SlOO 
fines.  Appeals  are  granted  therefrom  to  the  U.  S.  court  for  China, 
which  also  exercises  original  jurisdiction  in  larger  cases.  It  has 
supervisory  control  over  the  discharge  by  consuls  of  their  duties 
relating  to  estates  of  decedents  in  China.  It  holds  sessions  in  the 
U.  S.  consulates  at  Shanghai  (headquarters).  Canton,  Tientsin, 
and  Hankow,  and  at  any  other  place  permitted  by  treaty  in  the 
discretion  of  the  court.  Appeals  lie  to  the  U.  S.  circuit  court  of 
appeals  of  the  ninth  judicial  district.  Stats,  at  L.,  vol.  34,  p.  814. 
See  Documents f   post. 

30  Brazil.  Decree  No.  6079,  conceding  a  reduction  of  20  per  cent  in 
import  duties  on  certain  articles  when  imported  from  the  United 
States.  This  decree  was  issued  under  authority  of  Art.  6  of  law 
1141  of  December  30, 1903,  and  Art.  18  of  law  1452  of  December 
30,  1905.     B.  A.  R.,  August. 
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1  France.  Act  respecting  the  application  in  France  of  interna- 
tional conventions  concerning  industrial  property.  J.  0.,  July  4, 
p.  4638;  ft.  dr.  int.  priv6, 1906,  pp.  121,  483, 816. 

1    Spain.    New  customs  tariff  came  into  force.    Approved  by  Royal 
Decree  June  23.    See  August  1.    G.5.Cd.,3066. 

4  Great  Britain — Nicaragua.  Agreement  for  direct  exchange  of 
parcels  by  parcels-post.    G.  B.  Pari.  Deb.,  163:1084. 

6  Red  Cross  Conference.  Geneva.  International  convention 
amending  convention  of  August  22,  1864,  concluded  at  Geneva. 
The  original  remains  in  the  Swiss  archives.  Vannutelli:  La 
revisione  deUa  convemione  di  Ginevra.  ft.  di  dr.  int.  1 :421 ;  Mem. 
dipl.,  June  17,  July  15,  August  22, 29. 

6  Colombia — Peru.     Modus  vivendi  agreement,  pending  ratification 

of  boundary  arbitration  treaty  signed  September  12,  1905,  in 
Bogotd.  ft.  Min.  Rd.  £x/.,  Lima,  Year  3,  No.  11.  Treaty  and  com- 
plementary act  (September  23)  and  modus  vivendi  of  September 
12  and  complementary  act  thereto  (September  23)  in  Far.  rd., 
1905.  A  general  arbitration  treaty  was  also  signed  in  Bogota, 
September  12, 1905.  "Only  questions  affecting  the  independence 
and  honor  of  the  two  nations  are  excepted  from  this  obligation. 
In  case  of  doubt,  this  point  will  also  be  resolved  by  compromise. 
Specifically,  national  independence  and  honor  will  not  be  con- 
sidered as  compromised  in  controversies  relative  to  diplomatic 
privileges,  consular  jurisdiction,  customs  and  navigation  duties, 
validity,  construction  and  carrying  out  of  treaties,  and  pecuniary 
claims,  whatever  their  origin  and  antecedents  *  *  *  the  wish  of 
the  two  governments  to  give  the  fullest  possible  interpretation 
to  the  principle  of  arbitration  *  *  *  The  sentence  does  not  admit 
appeal  and  the  carrying  out  of  same  is  left  to  the  honor  of  the 
two  nations  signing  it  *  *  *  ten  years."     For.  rd.,  1905. 

7  Guatemala.     Adhesion  to  final  act  of  conference  of  peace  of 

July  29,  1899.  Laws  of  war  on  land.  Monit.,  July  19,  1906; 
B.  Usud,  1906,  No.  169. 

16  Cuba — Spain.  Ratifications  exchanged  at  Madrid  of  treaty  of 
extradition  signed  October  26,  1905.  Ga.  de  Madrid,  August  1; 
Ga.  Official,  August  18. 

16  Honduras — Spain.  Ratifications  exchanged  at  Madrid  of  treaty 
of  arbitration  signed  at  Madrid  May  13,  1905.  Ga.  de  Madrid, 
August  21. 
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16    Honduras — Spain.    Ratifications  exchanged  at  Madrid  of  treaty 

signed  at  Madrid  May  5,  1905,  respecting  the  practice  of  liberal 

professions.    Ga.  de  Madrid,  August  21. 
16    Mexico.     President  ratified  Pan-American  sanitary  convention  of 

October  14,  1905.    The  Mexican  Senate  had  approved  it  May  7, 

1906.    B.  A.  R.,  August. 

19  Belgium — Peru.    Consular  convention. 

20  Greece — Netherlands.    Exchange  of  ratifications  of  extradition 

treaty  of  August  26,  1906. 

20  Guatemala — Honduras — Salvador.    Treaty  of  peace  signed  on 

U.  S.  S.  Marblehead,  This  treaty  was  brought  about  by  the 
mediation  of  Mexico  and  the  United  States.  Mem.  dipl.,  July 
29,  August  12,  September  2. 

21  Russia.     Ukase  dissolving  Duma  and  ordering  convocation  of  a 

new  Duma  on  March  5,  1907.     Times,  July  23. 

22  Abyssinia — Italy.    Treaty  of  commerce  signed  at  Adis  Ababa. 

Mem,  difl,,  July  29;  irf.,  October  7. 

23  Inteuparliamentary  Union.     Fourteenth  conference  at  London. 

Adjourned  July  25.  Davis:  The  Fourteenth  InterparliamerUary 
Conference,  Independent,  vol.  61,  p.  387;  Davis:  the  Interparlia- 
mentary Union,  id,,  p.  126;  Times,  July  24  to  27;  Mem.  dipt.,  July 
29. 
23  TmuD  International  American  Congress,  Rio  de  Janeiro,  Mr. 
Joaquim  Nabuco,  President.  The  conference  resolved  "to  ratify 
adherence  to  the  principle  of  arbitration;  and,  in  order  to  render 
j>raetical  so  lofty  a  desideratum,  recommends  the  nations  here 
repreHcnted  that  they  instruct  their  delegates  to  the  second  Hague 
conference  to  promote  in  that  assembly  of  universal  character  the 
adoption  of  a  general  arbitration  convention  so  efficient  and  defi- 
nite that,  meriting  the  support  of  the  civilized  world,  it  shall  be 
accepted  and  put  in  effect  by  every  nation."  The  Bureau  of 
American  Republics  was  reorganized,  among  its  new  duties  being 
that  of  recommending  and  communicating  topics  for  programs  of 
future  conferences  to  the  several  governments.  Its  governing 
board  shall  be  the  diplomatic  representatives  of  the  American 
republics  at  Washington,  the  Secretary  of  State  of  the  United 
States  l>eing  chairman.  Two  bureaus  for  the  protection  of  indus- 
trial [)roperty ,  at  Rio  de  Janeiro  and  Havana,  were  recommended. 
The  conference  also  resolved  to  recommend  to  their  governments 
**That  they  consider  the  point  of  inviting  the  second  peace  con- 
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ference  at  The  Hague  to  study  the  question  of  compulsory  collec- 
tion of  public  debts,  and,  in  general,  means  tending  to  diminish 
among  nations  conflicts  of  strictly  pecuniary  origin."  Adjourned 
August  27.  Dr.  dCauteur^  October,  1906;  Drago:  La  repHblica 
Argentina  y  el  caso  de  Venezuela,  Buenos  Aires,  1903;  Cvba:  B. 
ofidal  del  dep.  de  estado,  November;  B.  A.  R.,  March,  April, 
August,  1906. 

30    Chile — Great  Britain.    Agreement,  signed  at  London.    Money 
orders.     Treaty  «er.,  1906,  No.  10. 

30    France — Switzerland.  Modus  vivendi.  Customs.   See  October  20. 

August,  1906. 

1  Spain — United  States.  Agreement  as  to  reciprocal  tariff  con- 
cessions, signed  at  San  Sebastian.  Art.  Ill:  'The  present 
arrangement  will  enter  into  efifect  as  soon  as  the  necessary  decrees 
and  proclamations  can  be  promulgated  in  both  countries  and  it 
will  thereafter  continue  in  force  until  one  year  after  it  has  been 
denounced  by  either  of  the  high  contracting  parties.  Each  of 
the  high  contracting  parties,  however,  shall  have  the  right  to 
rescind  forthwith  any  of  its  concessions  herein  made  by  it,  if  the 
other  at  any  time  shall  withhold  any  of  its  concessions  or  shall 
withhold  any  of  its  tariff  benefits  now  or  hereafter  granted  to 
any  third  nation,  exception  being  made  of  the  special  benefits 
now  or  hereafter  given  by  Spain  to  Portugal  and  those  now  or 
hereafter  given  by  the  United  States  to  Cuba."  See  August  27, 
July  /,  and  December  20. 

4  Great  Britain.  An  Act  to  include  bribery  amongst  the  extra- 
ditable crimes  (6  Ed w.  VII. ,  ch.  15) .  This  act  was  necessary  before 
the  treaty  signed  April  12,  1905,  with  the  United  States  could 
be  published  under  British  law.     See  December  21. 

8    Crete — Great  Britain.     Postal  agreement  for  exchange  of  money 

orders.     0.  B.  Pari.  Deb.,  163:42. 
10    France.     Encyclical  of  Pope  Pius  X.  to  the  archbishops  and  bishops 
of  France  relative  to  the  law  of  separation  of  church  and  state. 
Mem.  dipl.,  August  19. 

15  Denmark — United  States.     Parcels-post  convention  signed  at 

Washington  and  ratified  by  the  President  same  date;  signed  at 
Copenhagen,  June  30,  1906.     Stats,  at  L.,  vol.  34. 

16  Italy.    Proclamation   of   law   authorizing   government   to   give 

execution  to  the  convention  of  June  7,  1905,  for  the  creation  of 
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an  international  institute  of  agriculture,  having  its  seat  in  Rome, 
and  to  adhere  as  a  member  of  the  first  group.  B.  Min,  degli  Aff. 
Est,  No.  338;  Ga,  Ufficiale,  September  4, 1906;  Times,  March  5; 
Uiniziativa  del  Re  d'ltalia  e  VistUuto  intemazionale  d'agricol- 
tura,  Roma,  tip.  naz.,  1905,  724  pp;  Labra:  El  InstUuto  Agricola 
IfUemacianal^  R.  dr,  int,  y  politica  exterior ^  Madrid,  1:5.  The 
international  agricultural  conference  convened  at  Rome  May  28, 
1905.  Forty-one  countries  were  represented.  Confirence  Inter-- 
nationale  d' Agriculture,  Procbs-verbaux,  Rome,  1905;  G.  B.  Cd., 
2958;  For,  rel,,  1905.  United  States  ratification  advised  by  Senate 
June  27, 1906;  ratified  by  the  President  July  7,  1906. 

19  Costa  Rica.    President  ratified  Pan-American  sanitary  convention 

of  October  14,  1905.    B,  A.  R,,  September. 

20  Cuba.     Uprisings  in  provinces  of  Santa  Clara  and  Pinar  del  Rio. 

See  October  23, 

23  Peru  ratified  Pan-American  sanitary  convention  of  October  14, 

1905. 

24  Great  Britain — Nicaragua.    Ratifications  exchanged  at  London 

of  treaty  signed  April  19,  1905,  at  Managua,  with  regard  to  Mos- 
quito territory.  Treaty  ser,,  1906,  No.  11;  For.  rel.,  1906.  The 
treaty  of  Managua,  January  18,  1860,  is  abrogated,  and  Great 
Britain  recognizes  the  absolute  sovereignty  of  Nicaragua  over 
the  Mosquito  territory.  Nicaragua  exempts  the  Mosquito 
Indians  and  Creoles  bom  before  1894  from  miUtary  service  and 
from  direct  taxation  for  50  years,  and  guarantees  them  the  same 
rights  as  are  guaranteed  by  the  laws  to  Nicaraguan  citizens. 

24  Great  Britain — Nicaragua.  Ratifications  exchanged  at  London 
of  treaty  signed  July  28, 1905,  at  Managua,  respecting  friendship, 
commerce  and  navigation.  Abolishment  of  the  free  port  of  San 
Juan  del  Norte.     Treaty  ser.,  1906,  No.  12;  For.  rel.,  1906. 

27  United  States.  Proclamation  issued  under  the  authority  of  the 
third  section  of  the  tariff  act  approved  July  24,  1897.  Reci- 
procity with  Spain,  to  take  effect  September  1.  Stat^.  at  L., 
vol.  34.     See  August  1. 

Heptember,  1906. 

1  Hpa  IN — Switzerland.  Treaty  of  commerce  signed  at  Berne.  Laid 
\H^U)Vii  Cortes  November  10.  Ratifications  exchanged  at  Madrid 
November  19.    Ga.  de  Madrid,  November  13,  20  and  22. 
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September,  1906. 

1  Spain.  Royal  decree.  Provisional  consular  fees  to  go  into  force 
January  1,  1907.    Ga.  de  Madrid,  September  8. 

1  China.  Imperial  edict  announcing  intention  of  inaugurating  a 
constitutional  government  and  prescribing  preparatory  reforms. 
Mem.  dipl.,  September  16. 

6  International  Congress  on  Tuberculosis.  The  Hague.  Ttmea, 
August  7,  September  8. 

6  Tenth  International  Geological  Congress  at  Mexico.  Ad- 
journed September  14.  Next  congress  at  Stockholm  in  1909  or 
1910,  to  be  decided  by  the  Swedish  committee.  B.  A.  R,, 
August;  B.  of  Amer.  Geog.  Soc,  December,  1906. 

8    Abyssinia — Belgium.    Commercial  treaty  signed  at  Adis  Ababa. 

It  contains  a  most  favored  nation  clause.     Times,  September  11. 

10    International  Commission  for  the  Study  of  the  Polar  Regions 

instituted  in  Brussels.    Geographical  J.,  October,  1906,  p.  403; 

Times,  September  11,  12. 

14  International  Assoctation  for  the  Protection  of  Industrial 

Property.  Ninth  congress  held  at  Milan.  Adjourned  Septem- 
ber 16.  Dr.  d^auteur,  November,  1906;  Propriiti  industrieUe, 
September  30,  p.  130. 
16  Fifteenth  Universal  Congress  of  Peace.  Milan.  Adjourned 
September  23.  The  next  congress  will  take  place  at  Munich. 
For  the  principal  resolutions,  see  Mem.  dipL,  September  23  and 
30. 

15  United  States.    Proclamation  issued  under  authority  of  Sec.  3 

of  the  tariff  act  approved  July  24,  1897,  to  take  effect  Septem- 
ber 30, 1906.  Reciprocity  with  Bulgaria.  Bulgaria  had  extended 
on  and  after  June  5,  1906,  and  until  further  notice,  to  the  pro- 
ducts of  the  soil  or  industry  of  the  United  States,  the  benefit  of 
the  Bulgarian  conventional  customs  tariff  rates,  the  same  being 
the  lowest  rates  applied  by  Bulgaria  to  the  like  products  of  any 
other  country.  Stats,  at  L.,  vol.  34. 
15  Costa  Rica — Guatemala — Honduras — Salvador.  Conference 
of  Central  America  peace,  held  in  San  Jos6.  Luis  Anderson, 
minister  of  foreign  affairs  of  Costa  Rica,  president.  This 
resulted  in  (1)  a  general  treaty  of  peace  and  friendship,  arbitra- 
tion, commerce,  extradition,  etc.,  signed  September  25;  (2)  a 
convention  for  the  establishment  of  an  international  Central 
American  bureau  at  Guatemala,  signed  September  25;  and  (3)  a 
convention  for  the  establishment  of  a  pedagogical  institute  of 
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Central  America,  under  the  general  control  of  Costa  Rica,  dated 
September  24.  Adjourned  September  25.  Conferencia  de  paz 
Ceniro' Americana:  tip.  nacional,  Costa  Rica,  1906,  70  pp.;  B.  A. 
R.f  November,  1906;  Mem.  dipL  December  2;  Diario  oficial, 
Salvador,  October  23. 

17  International  Diplomatic  Conference  for  the  protection  of 
the  laboring  classes.  Second  conference  to  consider  the  forma- 
tion of  treaties  regarding  labor  conditions.  Berne.  Adjourned 
September  26.  A  convention  was  signed  on  the  latter  date  con- 
cerning night  work  for  women  engaged  in  industrial  enterprises. 
Yale  fi.,  November;  Times,  September  27;  Mem.  dipt., October  7. 

19  Institut  de  Droit  International.    Twenty-third  session  opened 

at  Ghent.  Adjourned  September  26.  Next  session  at  Florence, 
1908.     Times,  September  20,  27;  Mem.  dipL,  September  30. 

20  China.     Edict  abolishing  use  of  opium.    See  November  21. 

20  International  Geodetic  Conference.    Budapest.    Adjourned 

September  28.    Geographical  /.,  December,  1906. 

21  International  Literary  and  Artistic  Association.    Eighteenth 

congress  at  Bucharest.  Adjourned  September  27.  Dr.  d'auteur, 
October  1906;  Times,  September  6. 

24  Honduras — Salvador.  Convention  signed  at  San  Jos6,  Costa  Rica, 
continuing  in  force  for  ten  years  the  boundary  convention  signed 
at  San  Salvador  January  19,  1895.  R.  dtpl,  December  23; 
Mem.  dipt.,  December  23. 

24  International  Congress  of  Chambers  of  Commerce.  Milan. 
Mem.  dipl.,  October  7. 

24  Costa  Rica — Guatemala — Honduras — Salvador.    See  Septem- 

ber 15. 

25  Costa  Rica — Guatemala — Honduras — Salvador.    See  Septem- 

ber 16. 

27  International  Association  for  Labor  Legislation.     Fourth 

general  meeting  at  Geneva.  Adjourned  September  29.  YdU  R.^ 
November;  Mem.  dipl.,  October  7. 

28  International  Congress  on   Unemployment.    Convention  at 

Milan  under  the  auspices  of  the  Society  Umanitaria  of  Milan. 
Adjourned  September  29.     Times,  March  31. 

29  France — Spain.    Exchange  of  notes  extending  commercial  modus 

Vivendi  to  November  2.    Oa.  de  Madrid,  October  2. 
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October,  1906. 
1     Egypt — Turkey.     Frontier  agreement  signed.     Times,  October  3; 

for  map  see  Geographical  J,,  January,  1907.     See  May  12. 
1     Iceland.     Adhesion  to  international  telegraphic  convention  signed 
at  St.  Petersburg,  July  22,  1875.    J.  0.,  November  28,  p.  7889. 

1  Mexico — Salvador.    Postal  money  order  convention  took  effect. 

B.  A,  /2.,  September. 

2  International  Law  Association.    Twenty-third  conference  at 

Berlin.    Adjourned  October  5.    Times,  August  22,  October  3 , 4, 5. 

3  International  Radiotelegraphic  Conference.     Berlin.     See 

November  3. 
6    France — Haiti.     Protocol  signed  at  Port-au-Prince  to  extend  the 
commercial  convention  signed  July  31,  1900,  until  January  31, 
1907.     Ratifications  exchanged  at  Port-au-Prince,  October  19, 
1906.    J,  0.,  November  14,  p.  7586. 

6  France.    Three  decrees.      Expenses  of  diplomatic  and  consular 

agents.  J.  0.,  October  22,  pp.  7151,  7152. 
6-8  Great  Britain — United  States.  Agreement  effected  by  exchange 
of  notes  at  London  in  regard  to  inshore  fisheries  on  the  treaty 
coast  of  Newfoundland.  Great  Britain  (1)  agrees  not  to  "bring 
into  force  the  Newfoundland  foreign  fishing  vessels  act  of 
1906  which  imposes  on  American  fishing  vessels  certain  restric- 
tions in  addition  to  those  imposed  by  the  act  of  1905,  and  (2) 
also  that  the  provisions  of  the  first  part  of  section  1  of  the  act  of 
1905,  as  to  boarding  and  bringing  into  port,  and  also  the  whole  of 
section  3  of  the  same  act,  will  not  be  regarded  as  applying  to 
American  fishing  vessels;"  and  (3)  consents  to  the  use  of  purse 
seines  by  American  fishermen  during  the  ensuing  season,  subject 
to  due  regard  being  paid  in  the  use  of  such  implements  to  other 
modes  of  fishery.  The  American  fishermen  (1)  are  not  to  fish  on 
Sunday ;  (2)  are  to  comply  with  the  regulation  to  report  at  custom 
houses  when  physically  possible;  (3)  are  to  pay  light  dues;  and 
(4)  if  Newfoundanders  are  shipped  this  will  be  done  far  enough 
from  the  exact  three  mile  limit  to  avoid  any  reasonable  doubt.  For. 
rel.,  1906;  McGrath:  The  Newfoundland  Fishery  Dispute,  North 
American  R.,  December  7, 1906;  Times,  October  9,  10,  December 
10;  G.  B.  Cd.,  3262;  Documents,  post.     See  May  10, 

7  Persia.     National  Assembly  inaugurated  at  Teheran.    Indepen- 

dent, November  29. 
20     France — Great  Britain.    Convention  signed  at  London  confirm- 
ing New  Hebrides  protocol  of  February  27, 1906.    0.  B.  Cd.,.3160. 
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20  France — Switzerland.  Treaty  of  commerce  signed  at  Berne,  to 
take  effect  November  20,  1906.  It  reproduces  almost  all  the 
provisions  of  preceding  treaties  between  the  two  countries  or  of 
the  recent  treaties  concluded  between  Switzerland  and  her  other 
neighbors.  Differences  will  be  decided  not  by  the  court  of  The 
Hague,  but  by  an  arbitral  tribunal  constituted  according  to  a 
special  rule  annexed  to  the  convention.  French  law  authorizing 
ratification,  November  21, 1906;  ratifications  exchanged  at  Berne, 
November  21 ;  in  force,  November  23, 1906.  Mem.  dipl.,  Novem- 
ber 25,  p.  726;  /.  0.,  November  22,  pp.  7749,  7754.  Annates 
dipL,  November  16,  1906. 

20  Great  Britain — Servia.  Agreement  for  the  exchange  of  postal 
money  orders.  Signed  at  London,  April  3, 1906,  and  at  Belgrade, 
October  20.    To  take  effect  January  1,  1907.    0.  B.  Cd.,  3265. 

22  Third  International  Congress  for  the  suppression  of  white  slave 

traffic.  Paris.  For  international  arrangement  signed  at  Paris, 
May  18, 1904,  see  For.  rel.,  1905;  R.  de  dr.  int.  (Madrid),  Cronica, 
June,  1905.  This  convention  was  ratified  by  nine  contracting 
powers  at  Paris,  January  18, 1905.  Austria-Hungary  and  Brazil 
also  had  adhered  at  that  date.    Adjourned  October  24. 

23  United  States.     Executive  order.    The  temporary  administra- 

tion of  the  government  of  Cuba,  in  virtue  of  the  requirements  of 
Art.  3  of  the  treaty  of  May  22,  1903,  shall  be  conducted  in 
Havana  by  the  provisional  governor  subject  to  the  supervision 
of  the  secretary  of  war.  R.  of  R.,  October,  1906,  p.  387;  BrovmeU: 
The  Cuban  Republic  onTrial,  uf.,p.424;  For.  rrf.,1906;  U.S.  H.  R. 
Doc.  No.  2;  59  Congress,  2  Session;  Independent^JsLnuETy  3,  1907. 

26  Egypt — France.  Ratifications  exchanged  at  Cairo  of  convention 
of  commerce  and  navigation  signed  at  Paris,  November  26, 1902. 
/.  0.,  August  10,  p.  5677;  November  24,  p.  7810. 

30  France — Spain.  Exchange  of  notes  extending  conmiercial  modus 
Vivendi  to  December  2.  Ga.  de  Madrid,  November  1.  See 
November  29. 

November. 

1    New  Zealand  International  Exhibition  opened. 

3  International.  Convention  signed  at  Brussels  respecting  liquors 
in  Africa.  Signatory  powers :  Germany,  Belgium,  Spain,  Kongo, 
France,  Great  Britain,  Italy,  Netherlands,  Portugal,  Russia  and 
Sweden.     G.  B.  Cd.,  3264. 
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November  J  1906, 

3  International  radiotelegraphic  convention  signed  at  Berlin.  Next 
conference  at  London,  1911.  Mem.  DipL,  696;  Hozier:  Wireless 
Telegraphy,  Nirheteenth  Century ,  July,  1906;  Bright:  Wireless  tele- 
graphy and  the  conference,  Monthly  R.,  December,  1906,  p.  20. 
See  October  3.  Signed  by  Argentine  Republic,  Austria-Hungary, 
Belgium,  Brazil,  Bulgaria,  Chile,  Denmark,  France,  Germany, 
Great  Britain,  Greece,  Italy,  Japan,  Mexico,  Monaco,  Netheriands, 
Norway,  Persia,  Portugal,  Roumania,  Russia,  Spain,  Sweden, 
Turkey,  United  States,  and  Uruguay.  The  contracting  states 
undertake  to  make  arrangements  for  communication  between 
their  coast  stations  and  vessels  of  all  nationalities,  whatever 
system  the  latter  may  employ;  an  international  bureau  is  to  be 
established;  certain  provisions  of  the  international  telegraphic 
convention  signed  July  22,  1875,  at  St.  Petersburg,  are  declared 
applicable  to  wireless  telegraphy;  and  arbitration  of  disputes  is 
provided  for. 

10  Belgium — Great  Britain.  Agreement  signed  at  Brussels  to 
facilitate  clearance  of  commercial  travelers'  samples  through 
their  respective  customs  departments.     Treaty  ser.,  1906,  No.  18. 

10  Guatemala — United  States.  Convention  signed  at  Guatemala. 
Reciprocal  protection  of  patents.  Ratified  by  U  .  S.  Senate, 
December  13. 

18  Netherlands — Servia.  Diplomatic  relations,  broken  ofif  in  1903, 
renewed. 

21  China.  Regulations  giving  effect  to  edict  abolishing  use  of  opium, 
having  been  drafted  by  Tang-Shao-yi  and  approved  by  council 
of  state,  received  imperial  sanction.  One-tenth  of  the  ground 
now  used  for  the  cultivation  of  the  poppy  must  be  used  for  other 
purposes  each  year,  under  penalty  of  confiscation,  so  that  no 
more  opium  is  to  be  produced  at  the  end  of  ten  years.  Every 
person  using  opium  must  be  registered  and  a  record  kept  of  the 
amount  he  consumes.  Only  a  registered  person  can  buy  opium. 
Persons  over  sixty  years  of  age  will  be  permitted  to  continue 
using  it;  others  must  decrease  the  use  at  the  rate  of  20  per  cent 
annually.  High  oSicials  under  sixty  must  set  a  date  when  they 
will  cease  the  use.  Teachers,  soldiers  and  sailors  must  abstain 
after  three  months.  Opium  dens  are  to  be  closed  in  six  months, 
and  the  drug  will  be  sold  only  by  government  oSicials  on  physi- 
cians' prescriptions  or  to  authorized  persons.  Times,  November 
23,  North  China  Herald,  November  30;  Mem.  dipt.,  December  9. 
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29  France — Spain.  Exchange  of  notes  extending  indefinitely .  the 
existing  commercial  modus  vivendi  based  on  most  favored  nation 
customs  treatment.  Expires  three  months  after  denouncement. 
Ga.  de  Madrid,  December  1. 

December,  1906. 

1  Portugal — Spain.  General  Act,  signed  at  Lisbon.  Demarca- 
tion of  boundary  from  mouth  of  the  Mifio  to  the  confluence  of 
the  Caya  and  Guadiana.  In  pursuance  of  Art.  24  of  the  Lisbon 
boundary  treaty  signed  September  29,  1864.  State  Papers,  62: 
941.  Exchange  at  Lisbon  of  notes  confirming  same,  December  1. 
Ga,  de  Madrid,  December  20;  R.  dipl,,  December  9. 

5  Morocco.  Identic  note  presented  by  France  and  Spain  to  govern- 
ments represented  at  Algeciras  conference  on  the  affairs  of 
Morocco.     Times,  December  7;  Q.  dipL,  10:763. 

5  China — Japan.  Agreement  signed  at  Peking  for  transfer  to  China 
of  Newchwang.     Times,  December  2  and  7. 

5  Italy — Roumania.    Treaty  of  commerce  signed  at  Bucharest. 

R,  dipl.,  December  9. 

6  Great  Britain.  Constitution  granted  Transvaal.    G.  B.  Cd.,  3250; 

Times,  December  13. 

10  Nobel  Peace  Prize  awarded  by  Norwegian  Storthing  to  President 

Roosevelt.  Times,  December  11.  For  foundation  of  the  Nobel 
prizes  and  rules  governing  their  award,  see  Almanack  de  Gotha. 

11  France.     Separation  law  goes  into  operation.    Jerrold:  France 

and  the  Pope's  move,  Monthly  R.,  January,  1907;  Ward:  The  Pope 
and  France,  Nineteenth  Century,  January,  1907;  Birard:  Les 
cuUueUes,  La  Nouvelh  R.,  44 :41. 

13  France — Great    Britain — Italy.     Two    agreements   signed    at 

London  respecting  Abyssinia.  Times,  December  14;  Q.  dipl., 
10:782;  R.  dipl.,  December  16. 

14  United  States.    Ratification  of  Act  of  Algeciras  by  President; 

ratification  advised  by  Senate,  December  12.  For  other  ratifi- 
cations see  Q.  dipl,  10:730  to  763. 

19  France — Salvador.  French  law  authorizing  President  to  ratify 
convention  signed  August  24,  1903,  at  San  Salvador.  Recipro- 
cal protection  of  industrial  property.  J.  0.  December  23,  p. 
8502. 
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December,  1906. 

20  Spain — United  States.    Exchange  of  notes  at  Madrid  defining 

the  interpretation  of  the  reciprocity  agreement  signed  August  1, 
1906.    Ga.  de  Madrid,  December  21. 

21  Great   Britain — United   States.    Ratifications   exchanged   at 

Washington  of  supplementary  extradition  treaty  signed  at 
London  April  12,  1905.  Ratified  by  Great  Britain,  November 
14,  1906;  ratification  advised  by  U.  S.  Senate  December  13; 
ratified  by  the  President  December  21.   StaU.  at  L.,  vol.  34. 

24  Germany — Spain.  Commercial  modus  vivendi  extended  to  June 
30, 1907.    Signed  at  Madrid .    La  Carrespondance  Universelle,  1 : 6. 

31  International.  Ratifications  of  Act  of  Algeciras  deposited  at 
Madrid.    Oa.  de  Madrid,  January  2,  1907. 

Henrt  G.  Crockbb. 


PUBLIC  DOCUMENTS  RELATING  TO  INTERNATIONAL 

LAW.  1906 

UNITED    STATES* 

Alaska,  compilation  of  acts  of  Congress  and  treaties  relating  to. 
1906.     496  p.     Bureau  of  insular  affairs.     (S.  doc.  142.) 

Braun,  Marcus,  papers  relating  to  case  of,  special  immigrant  inspec- 
tor, and  Hungarian  government.     21  p.    Dept.of  state.     (H.  doc.  482). 

Bulgaria,  reciprocity  with,  proclamation.     1906.     1  p.     President. 

Bulgaria,  reciprocal  commercial  agreement  between  the  United 
States  and,  under  provisions  of  sec.  3,  act  of  July  24, 1897.  2  p.  Treas- 
ury dept.     (Dept.  circular  90,  1906.) 

China,  act  creating  United  States  court  for,  and  prescribing  juris- 
diction thereof .     1906.     3  p.     Congress.     (Public  403.) 

China,  hearings  before  committee  [Apr.  17,  May  1,  1906,  in  pur- 
suance of  S.  R.  65,  authorizing  committee  to  investigate],  boycott  of 
American  manufactured  goods  by  people  of.  46  p.  Senate.  Com-' 
mittee  on  immigration. 

China  protection  of  trademarks  in,  agreement  [between  United 
States  and  Russia]  effected  by  exchange  of  notes,  June  28,  1906.  2  p. 
Dept.  of  state. 

China,  report  amending  H.  17345,  creating  U.  S.  district  court  for, 
and  prescribing  jurisdiction  thereof.  1906.  3  p.  House  of  reps.  Com-- 
mittee  on  foreign  affairs.    (H.  rept.  4432.) 

Chinese,  treaty,  laws  and  regulations  governing  admission  of .  1906. 
58  p.     Bureau  of  immigration. 

Chinese  boycott,  statement  of  Chauncey  R.  Burr,  relating  to,  or 
change  of  exclusion  clause  of  Chinese  treaty.  1906.  7  p.  Senate. 
(S.  doc.  449.) 

Chinese  exclusion  [hearings  on  H.  R.  12973].  1906.  194  p.  House 
of  reps.    Committee  on  foreign  affairs. 

Chinese-exclusion  laws,  facts  concerning  enforcement  of.  1906.  162  p. 
Bureau  of  immigration.     (H.  doc.  847.) 

*  When  prioea  are  given,  the  documents  in  question  may  be  obtained  for  the 
amount  notf^d  from  the  Superintendent  of  Documents,  Government  Printing  OflSoe, 
Wanliinicton,  1).  C. 
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Citizenship,  report  adverse  to  S.  J.  R.  30,  to  create  commission  to 
examine  into  subjects  of,  of  the  United  States,  expatriation  and  pro- 
tection abroad.  1906.  Ip.  House  of  reps.  Committee  on  foreign 
affairs.     (H.  rept.  4784.) 

Claims  against  foreign  governments.     1906.    8  p.     DepL  of  state. 

Confederate  States  of  America.  Journal  of  the  Congress,  1861-65. 
7  vols.     War  dept.     (58th  cong.,  2d  sess.,  Sen.  doc.  234.) 

Congo  Free  State,  letter  concerning  conditions  in  the  Congo.  1906. 
2  p.     Dept.  of  state.     (H.  doc.  565.) 

Congo  Free  State,  papers  relating  to  conditions  alleged  to  exist  in. 
1906.     30  p.    Senate.     (S.  doc.  316.) 

Consular  Service,  hearing  [Feb.  16,  1906]  on  S.  1345,  to  provide 
for  reorganization  of.  1906.  18  p.  House  of  reps.  Committee  on 
foreign  affairs. 

Consular  service,  report  amending  S.  1345,  for  reorganization  of, 
with  hearings.  1906.  52  p.  Seriate.  Committee  on  foreign  relations. 
(S.  rp.  112.) 

Consular  service,  report  amending  S.  1345,  for  reorganization  of. 
1906.  29  p.  Hou^e  of  reps.  Committee  on  foreign  affairs.  (H.  rp. 
2281.) 

Consular  service,  public  act  83,  for  reorganization  of  the.     1906.    4  p. 

Consulates  in  the  Orient,  report  amending  H.  R.  348,  calling  for 
reports  made  by  Herbert  H.  D.  Peirce  of  inspection  of  U.  S.  1906.  1  p. 
House  of  reps.    Committee  on  foreign  affairs.     (H.  rp.  2168.) 

Consulates  in  the  Orient,  report  on  inspection  of  United  States. 
1906.     444  p.     Dept.  of  state.     (H.  doc.  665.) 

Consuls,  rights  and  duties  of.  1906.  154  p.  Dept.  of  state.  Price, 
cloth,  50c. 

Continental  Congress,  Journals  of  the.  1774-89.  v.  1-6.  Library 
of  Congress.    $1  per  vol. 

Costa  Rica,  extracts  from  London  newspapers  relating  to,  debt. 
1906.     11  p.    Senate.     (S.  doc.  502.) 

Cuba,  executive  order  [that  temporary  administration  of  govern- 
ment of  Cuba  be  conducted  in  Havana  by  provisional  governor].  1  p. 
President. 

Cuba  Submarine  Telegraph  Company,  British  Corporation,  papers 
with  reference  to  claim  of.     1906.    4  p.    Dept.  of  state.     (S.  doc.  325.) 

Danish  claims,  report  showing  obligation  to  pay,  under  [Samoan] 
convention  of  Nov.  7,  1899,  $760  in  settlement  of,  1906.  3  p.  DejA.. 
of  state.     (S.  doc.  160.)    Same  3  p.     (H.  doc.  417.) 
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Denmark,  parcels-i)ost  convention  between  United  States  and 
[signed  at  Copenhagen,  June  30,  Washington,  Aug.  15,  1906,  approved, 
Aug.  15,  1906.]     12  p.     Post-office  dejpt. 

Denmark,  parcels-post  convention  with.  1  p.  Treasury  dept,  (Dept. 
circular  87,  1906.) 

Denmark,  supplementary  treaty  between  U.  S.  and,  for  extradition 
of  criminals,  signed  at  Washington,  Nov.  6,  1905,  proclaimed  Feb.  19, 
1906.     4  p.     Deyt,  of  stale, 

Dominican  Republic,  resolutions  of  New  York  board  of  trade  and 
transportation,  urging  ratification  of  treaty  with.  1906.  6  p.  SeruUe, 
(Senate  confidential  ex.  doc.  3.) 

Emigration,  reports  by  Marcus  Braun  [regarding,  to  the  United 
States].     1906.     52  p.     Bureau  of  immigration.     (H.  doc.  384.) 

Emigration  of  aliens  to  U.  S,  report  amending  H.  R.  6018,  to  call 
international  conference  for  purpose  of  securing  international  agree- 
ment relative  to  regulation  of.  1906.  1  p.  House  of  reps.  Committee 
on  foreign  affairs.     (H.  rp.  3400.) 

Foreign  relations,  papers  relating  to,  with  annual  message  of  Presi- 
dent, 1905.     1906.     Dept.  of  state.     (H.  doc.  1.)     Price,  cloth,  $1. 

France,  report  of  this  government's  obligation  to  pay,  $3,391.13  in 
settlement  of  Samoan  claims.  1906.  3  p.  Dept.  of  state.  (H.  doc. 
612.) 

French-Venezuelan  mixed  claims  commission  of  1902,  report  of. 
1906.     471  p.     Dept.  of  state.     (Senate  doc.  533.) 

Germany,  report  adverse  to  H.  R.  346,  calling  for  information  as 
to  arrangement  made  with  the  German  government  in  reference  to  the 
tariff  relations  between  the  U.  S.  and.  1906.  6  p.  House  of  reps. 
Committee  on  uxiys  and  means.     (H.  rp.  1833.) 

Germany,  Reciprocity  with,  proclamation.     1906.     1  p.     President. 

Germany,  reciprocity  with.  1  p.  Treasury  dept.  (Dept.  circular 
26,  1906.) 

Great  Britain,  convention  between  United  States  and,  providing 
for  surveying  and  marking  out  upon  ground  of  141st  degree  of  west 
longitude  where  said  meridian  forms  boundary  line  between  Alaska  and 
British  possessions  in  North  America,  signed  at  Washington,  Apr.  21, 
1906,  proclaimed  Aug.  21,  1906.     3  p.     Dept.  of  state. 

Great  Britain,  convention  between  United  States  and,  signed  at 
Washington  Apr.  21,  1906,  for  survey  of  Alaskan-Canadian  boundary 
along  141st  meridian.  1906.  4  p.  Dept.  of  state.  (Senate  con- 
fidential ex.  doc.  G.) 
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Immigration  and  naturalization,  act  to  establish  bureau  of,  and 
for  uniform  rule  for  naturalization  of  aliens  throughout  the  United 
States.     1906.     13  p.     Congress.     (Public  338.) 

Immigration  and  naturalization,  conference  report  on  H.  15442,  to 
establish  bureau  of,  and  for  uniform  rule  for  naturalization  of  aliens 
throughout  the  United  States.     1906.     2  p.     Congress,     (H.  rept.  5075.) 

Immigration  and  naturalization,  report  favoring  H.  15442,  to  estab- 
lish bureau  of,  and  for  uniform  rule  for  naturalization  of  aliens  through- 
out the  United  States,  as  substitute  for  H.  247  and  other  bills.  1906. 
9  p.  House  of  reps.  Committee  on  immigration  and  naturalization. 
(H.  rept.  1789.) 

Immigration  and  naturalization,  report  amending  H.  15442,  to 
establish  bureau  of,  and  for  uniform  rule  for  naturalization  of  aliens 
throughout  the  United  States.  1906.  6  p.  Senate.  Committee  on 
immigration.     (S.  rept.  4373.) 

Immigration  of  aliens,  report  favoring  H.  18673  to  regulate,  into 
the  U.  S.,  as  substitute  for  H.  176  and  other  bills.  1906.  22,  7  p. 
Hou^e  of  reps.  Committee  on  immigration  and  naturalization.  (H.  rept. 
3635.) 

Immigration  of  aliens,  report  amending  S.  4403,  to  amend  act  to 
regulate,  into  the  U.  S.,  so  as  to  substitute  text  of  H.  18673.  1906. 
29  p.  (H.  rept.  4558);  37  p.  (H.  rept.  4912.)  House  of  reps.  Com- 
mittee on  immigration  and  naturalization. 

Immigration  of  aliens,  report  amending  S.  4403  to  amend  act  to 
regulate.  1906.  10  p.  Senate.  Committee  on  immigration.  (S.  rept. 
2186.) 

Immigration  of  aliens,  report  submitting  H.  17941  to  regulate,  into 
the  U.  S.  1906.  21,  7  p.  House  of  reps.  Committee  on  immigration 
and  naturalization.     (H.  rept.  3021.) 

Immigrations  law  and  regulations,  Aug.,  1903.  Ed.  of  Feb.,  1906. 
47  p.     Bureau  of  immigration. 

Immigration  laws  and  regulations  of  Feb.,  1906.  Ed.  of  Oct.,  1906. 
28  p.     Bureau  of  immigration  and  naturalization. 

International  institute  of  agriculture,  convention  signed  at  Rome, 
June  7, 1906  [1905],  by  delegates  of  various  powers  for  creation  of.  1906. 
6  p.     Dept.  of  state.     (Senate  confidential  executive  doc.  L.) 

International  law.  Digest  by  J.  B.  Moore.  1906.  8  vols.  Dept. 
of  state.    Paper,  $7;  cloth,  $10;  sheep,  $15. 

Japan,  copyright  convention  between  United  States  and,  signed 
Tokio,  Nov.  10,  1905.  3  p.  Dejd.  of  state.  (Senate.  Executive  E, 
confidential.) 
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Japan,  copyright  convention  between  United  States  and,  signed 
Tokio,  Nov.  10,  1905,  proclaimed  May  17,  1906.     2  p.     Dept.  of  ataU. 

Japan,  supplementary  extradition  convention  between  United 
Statesand,  signed  Tokio,  May  17,  1906.  3  p.  Dept.  of  state.  (Senate 
Confidential  ex.  doc.  K.) 

Japan,  supplementary  convention  between  the  United  States  and, 
for  extradition  of  criminals,  signed  at  Tokio,  May  17, 1906,  proclaimed 
Sept.  26, 1906.    2  p.     Dept.  of  state. 

List  of  books,  pamphlets  and  maps  received  with  references  to  articles 
in  periodicals  relating  to  law  of  nations,  diplomacy,  history  and  political 
science,  supplemented  by  list  of  periodicals  and  newspapers  received. 
(Semiannual).     State  dept.     Bureau  of  rolls  and  library. 

Morocco.  General  act  and  additional  protocol  signed  Apr.  7,  1906, 
by  delegates  of  powers  represented  at  conference  which  met  at  Algeciras, 
Spain,  to  consider  Moroccan  affairs.  1906.  37  p.  Dept.  of  state. 
(Senate,  confidential  ex.  doc.  J.) 

Naturalization,  hearings  before  committee  Jan.  23,  to  March  6, 
1906,  on  [H.  9964  and  H.  10857]  to  establish  bureau  of,  and  for  uniform 
rule  for  naturalization  of  aliens  throughout  the  U.  S.,  and  on  different 
bills  referring  to  restricting  inmiigration.  1906.  171  p.  House  of  reps. 
Committee  on  immigration  and  naturalization. 

Naturalization  laws,  general  instructions  relating  to  enforcement  of. 
1906.     1  p.     Dept.  of  commerce  and  labor.     (Dept.  circular  121) 

Naturalization  laws,  rules  and  regulations  relating  to  enforcement 
of.     1906.     4  p.     Dept.  of  commerce  and  labor.     (Dept.  circular  126.) 

Naturalization  laws  and  regulations  of  Aug.,  1906.  Edition  of  Aug., 
1906.     21  p.     Bureau  of  immigration  and  naturalization. 

Niagara  Falls,  hearings  before  conmiittee  [Apr.  11,  1906]  in  regard 
to  [Chicago  drainage  canal  and]  preservation  of.  1906.  22  p.  Senate. 
Committee  on  foreign  relaiions.     (S.  doc.  393) 

Niagara  Falls,  report  upon  preservation  of.  1906.  3  p.  Inter-- 
national  vxitervxiys  commission.     (S.  doc.  434.) 

Niagara  Falls,  report  of  the  American  members  of  the  international 
waterways  commission  regarding  the  preservation  of.  Mar.  27,  1906. 
22  p.     Dept  of  state.     (S.  doc.  242.) 

Niagara  Falls,  report  amending  H.  18024  for  control  and  regulation 
of  waters  of  Niagara  river  [and]  preservation  of,  1906.  1  p.  Senate. 
Committee  on  foreign  relations.     (S.  rept.  4102.) 

Panama,  monetary  agreements  with,  hearings  before  committee  [Jan. 
24,  1906].     40  p.     Senate.     Committee  on  finance. 
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Pines,  Isle  of,  adjustment  of  title  to.  Report.  1906.  277  p.  Sen- 
ate.    Committee  on  foreign  relations.     (S.  doc.  206.) 

Pines,  Isle  of,  conditions  in  [letter  from  George  E.  Hibbard].  1906. 
6  p.    Senate.     (Senate.    Confidential  ex.  doc.  2.) 

Pines,  Isle  of,  condition  of  the  people  of  the.  1906.  13  p.  Senate. 
(S.  doc.  279.) 

Pines,  Isle  of,  owners  of  land  on  Canada  tract.  1906.  8  p.  Senate. 
(Senate.     Confidential  ex.  doc.  1.) 

Pines,  Isle  of,  protests  against,  treaty.  1906.  8  p.  Senate.  (Senate. 
Confidential  ex.  doc.  3.) 

Pines,  Isle  of,  resolution  adopted  by  Senate  of  Illinois  and  concurred 
in  by  House,  that,  be  permanently  retained  as  territory  of  the  United 
States.     1906.    2  p.    SenaU.     (S.  doc.  312.) 

Rathbone,  E.  G.,  petitions  and  papers  relating  to  investigation  of 
ofiicial  conduct  of,  while  director-general  of  posts  in  Cuba.  1906.  226  p. 
Senate. 

Roumania,  convention  between  United  States  and,  for  reciprocal 
protection  of  trade-marks,  signed  Bucharest,  Mar.  31,  1906.  2  p. 
Dept.  of  state.     (Senate.    Confidential  ex.  doc.  H.) 

Roumania,  convention  between  United  States  and,  for  reciprocal 
protection  of  trade-marks,  signed  at  Bucharest,  Mar.  18-31, 1906,  pro- 
claiiTied  June  25, 1906.    3  p.    Dept.  of  state. 

San  Marino,  treaty  for  extradition  of  criminals  between  U.  S.  and, 
signed  at  Rome,  Jan.  10, 1906.  7  p.  Dept.  of  state.  (Senate.  Con- 
fidential ex.  doc.  F.) 

Spain,  proclamation,  reciprocity  with.     1906.    4  p.     President. 

Spain,  reciprocity  between  United  States  and,  under  provisions  of 
sec.  3,  act  of  July  24, 1897  [Proclamation  of  President].  2  p.  Treasury 
dept.     (Dept.  circular  83, 1906.) 

Sweden,  parcels-post  convention  between  United  States  and  [signed 
Stockholm,  Nov.  14;  Washington,  Dec.  14,  1905,  approved  Dec.  21, 
1905].     10  p.     Post  office  dept. 

Sweden,  parcels-post  convention  with.  1906.  1  p.  Treasury  dept. 
(Dept.  circular  16,  1906.) 

Switzerland,  reciprocity  with,  proclamation.     1906.     1  p.    President. 

Whitehouse,  F.  C,  papers  called  for  in  regard  to  claims  of,  to  lands 
in  Egypt.     1906.    92  p.    Dept.  of  state.     (S.  doc.  104.) 


192  THE  AyERICAX  JOURNAL  OF  INTERNATIONAL  LAW 

GREAT   BRITAIN^ 

Aliens  act,  1905,  bill  to  amend  the.    House  of  lords.     (No.  80,  1906.) 

Argentine  Republic  and  Chili,  agreements  between  the,  signed  on 
llay  28,  1902,  July  10,  1902,  and  Jan.  9,  1903.  Foreign  office,  (cd. 
2739.)     lid. 

Austria,  agreement  between  the  United  Kingdom  and,  conoeming  the 
exchange  of  money  orders.     Post  office,     (cd.  2913.)     Id. 

Austria-Hungar>%  translation  of  the  new  customs  tariff  of,  as  modified 
by  commercial  treaties  with  Germany,  Russia,  Italy,  Belgium  and  Switz- 
erland.    Board  of  trade,     (cd.  2917.)     Is.  3d. 

British  and  foreign  state  papers.  1901-02.  Vol.  95.  Foreign  office. 
lOs. 

Bulgaria,  despatch  from  H.  M.  agent  at  Sofia,  transmitting  the  com- 
mercial convention  between  the  United  Kingdom  and,  signed  Dec.  9, 
1905.     Foreign  office,     (cd.  2763.)     4d. 

Bulgaria,  translation  of  the  new  customs  tariff  of,  as  modified  by 
commercial  conventions  with  the  United  Kingdom,  Germany,  France 
and  Italy.     Board  of  trade,     (cd.  2862.)     6d. 

Chile,  agreement  between  the  United  Kingdom  and,  for  the  exchange 
of  money  orders.  Signed  at  London,  July  30,  1906.  Foreign  office. 
(cd.  3090.)     lid. 

China,  convention  between  the  United  Kingdom  and,  respecting  the 
junction  of  the  Chinese  and  Burmese  telegraph  lines,  being  a  revision 
of  the  convention  of  Sept.  6,  1894.  Signed  at  Pekin,  May  23,  1905. 
Foreign  office,     (cd.  2687.)     id. 

China,  correspondence  relating  to  the  decree  issued  by  the  Chinese 
government  on  May  9,  1906,  respecting  Chinese  imperial  maritime  cus- 
toms.    Foreign  office,     (cd.  3089.)     Id. 

Columbia,  accession  of,  to  the  convention  signed  at  Geneva,  Aug.  22, 
1864,  for  the  amelioration  of  the  condition  of  the  wounded  in  armies  in 
the  field.     Foreign  office,     (cd.  3005.)     id. 

Congo,  agreement  between  the  United  Kingdom  and  the  Independent 
state  of  the,  modifying  the  agreement  signed  at  Brussels,  May,  12, 1894. 
signed  at  London  May  9,  1906.     Foreign  office,     (cd.  2920.)     id. 

C^)ngo,  correspondence  respecting  the  report  of  the  commission  of 
inquiry  into  the  administration  of  the  Independent  state  of  the  [Nov. 
1905  to  .May  1906].     Foreign  office,     (cd.  3002.)     2id. 

'  Official  publications  of  Great  Britain,  India  and  many  of  the  British  Coloiiies 
mtLy  be  purchaflcd  of  P.  S.  King  &  Son,  Orchard  House,  2  and  4  Great  Smith 
^Uaai,  U'entniinsUir,  London. 
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Cuba,  dispatch  from  H.  M.  minister  at  Havana,  transmitting  the 
treaty  of  commerce  and  navigation  between  the  United  Kingdom  and, 
signed  at  Havana,  May  4,  1905.     Foreign  office,     (cd.  2812.)     l^d. 

Denmark,  additional  articles  to  the  money  order  convention.  United 
Kingdom  and.     Post  office,     (cd.  2908.)     Id. 

Denmark,  convention  between  the  United  Kingdom  and,  providing 
for  the  settlement  by  arbitration  of  certain  classes  of  questions  which 
may  arise  between  the  two  governments.  Signed  at  London,  Oct.  25, 
1905.     Foreign  office,     (cd.  2921.)     id. 

Dutch  East  Indies,  agreement  between  the  general  post  office  of  the 
United  Kingdom  and  the  general  post  office  of  the  [exchange  of  money 
orders].     Post  office,     (cd.  3011.)     2d. 

Egypt,  correspondence  respecting  the  Turco-Egyptian  frontier  in  the 
Sinai  Peninsula.     Foreign  office,     (cd.  3006.)     6id. 

Egypt,  correspondence  respecting  the  attack  on  British  officers  at 
Denshawai.     Foreign  office,     (cd.  3086.)     6d. 

Egypt,  further  paper  respecting  the  attack  on  British  officers  at 
Denshawai.     Foreign  office,     (cd.  3091.)     8d. 

Egypt,  reports  by  H.  M.  agent  counsel-general  on  the  finances, 
administration  and  condition  of,  and  the  Sudan  in  1905.  Foreign 
office,     (cd.  2817.)     Is.  5d. 

Europe,  further  correspondence  respecting  the  affairs  of  Southeast^ 
ern  [Jan.-June,  1905].     Foreign  office,     (cd.  2759.)     Is.  9d. 

Europe,  further  correspondence  respecting  the  affairs  of  Southeastern 
[June,  1905,  to  Jan.,  1906].     Foreign  office,     (cd.  2816.)     Is.  4d. 

Europe,  further  papers  respecting  the  affairs  of  Southeastern.  For- 
eign office,     (cd.  2919.)     Id. 

Extradition.     Public  act.,  ch.  15.     id. 

France,  agreement  betwefen  H.  M.'s  government  and  the  French  gov- 
ernment for  the  constitution  of  an  arbitral  tribunal  to  settle  the  indem- 
nity to  be  awarded  to  the  French  citizens  lately  engaged  in  the  fishery 
on  the  treaty  shore  of  Newfoundland;  with  statement  of  sums  allotted 
by  the  arbitrators.     1906.     Foreign  office,     (cd.  2737.)     Id. 

France,  agreement  between  the  United  Kingdom  and,  relative  to 
the  arbitral  tribunal  contemplated  by  Art.  Ill  of  the  convention  of 
April  8,  1904,  respecting  Newfoundland.  Signed  at  London,  April  7, 
1905.     Foreign  office,     (cd.  2758.)     id. 

France,  agreement  additional  to  the  money  order  convention  of  Dec. 
8,  1882,  between  the  United  Kingdom  and.  Signed  at  Paris,  Apr.  20, 
1904.     Foreign  office,     (cd.  2814.)     ^d. 
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France,  award  of  the  arbitration  {ribunal  appointed  to  decide  on  the 
question  of  the  grant  of  the  French  flag  to  Muscat  Phows.  1906.  For- 
eign office,     (cd.  2736.)     l^d. 

France,  convention  between  the  United  Kingdom  and,  respecting 
telegraphic  communication  between  Mauritius  and  Reunion.  Signed  at 
Paris,  Dec.  6,  1905.     Foreign  office,     (cd.  2815.)     id. 

France,  convention  between  the  United  Kingdom  and,  respecting  the 
delimitation  of  the  frontier  between  the  British  and  French  possessions 
to  the  east  of  the  Niger.  Signed  at  London,  May  29,  1906.  Foreign 
office,     (cd.  3158.)     Is.  Id. 

Greece,  declarations  between  the  United  Kingdom  and,  with  respect 
to  conmiercial  matters.  Signed  at  Athens,  Nov.  10  (23),  1904,  and  May 
4  (17),  1905.     Foreign  office,     (cd.  2688.)     Id. 

Hungary,  agreement  between  the  post  oflBce  of  the  United  Kingdom 
and  the  Hungarian  postal  administration  concerning  the  exchange  of 
money  orders.    Post  office,     (cd.  2940.)  Id. 

International  agricultural  institute,  correspondence  relative  to  the 
establishment  of,  with  report  of  the  British  delegates  and  minutes  of 
proceedings  at  the  international  conference  on  agriculture  at  Rome. 
Foreign  office,     (cd.  2958.)     Is.  7d. 

Japan,  agreement  between  the  United  Kingdom  and.  Signed  at  Lon- 
don, Aug.  12, 1905.     Foreign  office,     (cd.  2735.)     id. 

Japan,  convention  between  the  United  Kingdom  and,  respecting  com- 
mercial relations  between  Canada  and  Japan.  Signed  at  Tokio,  Jan. 
31,1906.     Foreign  office,   (cd.  3157.)     id. 

Japan,  dispatch  to  H.  M.  ambassador  at  St.  Petersburg,  forwarding  a 
copy  of  the  agreement  between  the  United  Kingdom  and.  Signed  at 
London,  Aug.  12,  1905.     Foreign  office,     (cd.  2690.)     Id. 

Labor,  international  conference  on,  in  factories  and  mines,  held  at 
Berlin  in  1890.  Terms  of  resolutions  embodied  in  the  final  protocol; 
and  the  degree  to  which  the  recommendations  are  now  carried  out  in 
.each  of  the  countries  represented  at  the  conference.  1906.  House  of 
commons.     (H.  of  C.  no.  291,  1905.)     5id. 

Mexico,  accession  of,  to  the  convention  signed  at  Geneva,  Aug.  22, 
1864,  for  the  amelioration  of  the  condition  of  the  wounded  in  armies 
in  the  field.     Mar.  13,  1905.     Foreign  office,     (cd.  2686.)     id. 

Morocco,  dispatches  from  the  British  delegate  at  the  international 
conference  at  Algeciras,  forwarding  the  general  act  of  the  conference, 
signed  April  7,  1906,  and  other  documents  relating  to  the  affairs  of 
Morocco.     Foreign  office,     (cd.   3087.)     6d. 
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Nicaragua,  treaty  between  the  United  Kingdom  and,  for  the  mutual 
extradition  of  fugitive  criminals.  Signed  at  Managua,  Apr.  19,  1905. 
Foreign  office,     (cd.  3001.)     1^. 

Nicaragua,  treaty  between  the  United  Kingdom  and  the  Republic 
of,  with  regard  to  the  Mosquito  territory.  Signed  at  Managua,  July  28, 
1905.     Foreign  office,     (cd.  3156.)    1^. 

Penitentiary  congress,  report  on  the  proceedings  of  the  seventh 
international,  held  at  Buda-Pesth.     (cd.  2849.)     3d. 

Peru,  agreement  between  the  post  office  of  the  United  Kingdom  and 
the  post  office  of,  for  the  exchange  of  money  orders.  Post  office,  (cd 
3010.)    2id. 

Portugal,  parcel  post  agreement  between  the  United  Kingdom  and, 
signed  at  Lisbon,  July  28,  1905.     Foreign  office,     (cd.  2738.)     Id. 

Roumania,  dispatch  from  H.  M.  minister  at  Bucharest  transmitting 
the  treaty  of  commerce  and  navigation  between  the  United  Kingdom 
and,  signed  Oct.  31,  1905.     Foreign  office,     (cd.  2761.)     2d. 

Roumania,  translation  of  the  new  customs  tariff  of,  as  modified  by 
commercial  treaties  with  the  United  Kingdom  and  Germany.  Board 
of  trade,     (cd.  2828.)     7d. 

Roumania,  treaty  of  commerce  and  navigation  between  the  United 
Kingdom  and.  Signed  at  Bucharest,  Oct.  31,  1905.  Foreign  office. 
(cd.  2918.)     2d. 

Russia,  translation  of  the  new  customs  tariff  of,  as  modified  by  com- 
mercial treaties  with  Germany  and  France.  Board  of  trade,  (cd.  2857.) 
9d. 

Siam  order  in  council,  1906;  statutory  rules  and  orders,  1906.  No. 
282.     4d. 

Spain,  translation  of  the  new  customs  tariff  of,  with  comparison  of 
the  duties  leviable  under  the  tariff  in  force  prior  to  1st  July,  1906.  Board 
of  trade,     (cd.  3066.)     5id. 

Spain,  treaty  between  the  United  Kingdom  and,  for  the  marriage  of 
H.  M.  the  King  of  Spain  with  H.  R.  H.  Princess  Victoria  Eugenie 
Julia  Ena.     Signed  at  London,  May  7, 1906.     Foreign  office,    (cd.  2923.) 

Sugar  commission,  international.  Autumn  session,  1905.  Report  of 
proceedings.     Foreign  office,     (cd.  2813.)     Id. 

Sugar,  international  commission,  spring  session,  1906.  Report  of 
proceedings.     Foreign  office,     (cd.  3004.)     4d. 

Switzerland,  agreement  between  the  post  office  of  the  United  King- 
dom and  the  post  office  of.  [Exchange  of  money  orders.]  Post  office. 
(cd.  2939.)     2id. 
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Switzerland,  translation  of  the  new  "general"  customs  tariff  of,  as 
modified  by  the  new  commercial  treaties  concluded  with  Germany  and 
Italy.     1906.     Board  of  trade,     (cd.  2768.)     7d. 

Tibet,  convention  between  the  United  Kingdom  and  China  respect- 
ing Tibet.  Signed  at  Peking,  April  27,  1906.  Foreign  office,  (cd. 
3088.)     id. 

Tuberculosis,  report  of  the  British  delegates  to  the  international  con- 
gress on,  held  at  Paris  from  Oct.  2  to  7,  1905.     (cd.  2898.)    2d. 

United  States  of  America,  convention  between  the  United  Kingdom 
and  the,  respecting  extra-territorial  jurisdiction  in  Zanzibar.  Signed 
at  Washington,  Feb.  25,  1905.     Foreign  office,     (cd.  2685.)     id. 

White  slave  traffic,  international  agreement  for  the  suppression  of  the. 
Signed  at  Paris,  May  18,  1904.     Foreign  office,     (cd.  2689.)     Id. 

Zanzibar  order  in  council,  dated  May  11,  1906;  statutory  rules  and 
orders,  1906.     No.  381.     l^d. 

ARGENTINE  REPUBLIC 

Catilogo  de  la  Biblioteca  Mapoteca  y  Archivo  del  Ministerio  de  rela- 
ciones  exteriores  y  culto.    Buenos  Aires.    vii,555p.     1905. 

COSTA  RICA 

Memoria  de  relaciones  exteriores,  instrucci6n  piiblica,  justicia,  culto, 
gracia  y  beneficencia,  1906.    San  Jos^. 

CUBA 

Espana,  Tratado  de  extradicion  celebrado  entre  la  republica  de  Cuba 
y.     1906.    8  p. 

ECUADOR 

Memoria  de  relaciones  exteriores,  1905.  xviii,  188  p.  Ministerio 
de  relaciones  exteriores. 

UtANCE  * 

Bulgarie.  Projet  de  loi  portant  approbation  du  traits  de  commerce  et 
de  navigation  sign6  le  13  janv.,  1906,  entre  la  France  et  la  Bulgarie.  10 
avril,  1906.  (Loi  no.  713.)  (Rapport  nos.  3107,  3165.)  Chambre  des 
dipuUs. 

Congr^s  international  de  la  trait6  des  blanches.  Projet  de  loi  portant 
overture  au  Ministre  de  Tint^rieur,  sur  I'exercise,  1906,  d'un  credit  extra- 

^  Official  publications  of  France  may  be  purchased  of  Georges  Roustan,  5  Quai 
Voltaire,  7®,  Paris,  France. 
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ordinaire  de  25,000  francs  destine  k  subventionner  le,  qui  doit  se  reunir 
k  Paris  en  1906.  12  avril,  1906.  (Loi  no.  730.)  (Rapport  nos.  3144, 
3219.)     Chambre  des  (Mputis, 

CrSte,  affairs  de.  1904-1905.  Documents  diplomatiques.  1905.  xvi, 
203  p.     Ministkre  des  affaires  itrangkres, 

figypte.  Pro  jet  de  loi  portant  approbation  de  la  convention  de  com- 
merce et  de  navigation  sign6e  le  26  no  v.,  1902,  entre  la  Rep.  frang.  et 
rfigypte.  5  avril,  1906.  (Loi  no.  694.)  (Rapport  nos.  1001,  1339.) 
Chambre  des  d^pvUs. 

Hollande.  Pro  jet  de  loi  portant  approbation  de  la  convention  addi- 
tionnelle  k  la  convention  franco-n^erlandaise  du  6  avril,  1904,  sign^e  k 
La  Haye  le  21  f6v.,  1906,envue  de  prolonger  le  d^lai  pr^vu  pour  I'^tab- 
lissement  d'une  communication  sous-marine  entre  Saigon  et  Pontianak. 
13  avril,  1906.  (Loi  no.  751.)  (Rapport  nos.  3218,  3238.)  Chambre  des 
diputSs. 

Italic.  Projet  de  loi  portant  approbation  d'un  arrangement  sign^  le 
20  janv.,  1906,  entre  la  France  et  I'ltalie  et  relatif  aux  transferts  de 
d^pdts  entre  les  caisses  d'^pargne  ordinaires  des  deux  pays.  13  avril, 
1906.  (Loi  no.  749.)  (Rapport  nos.  3154, 3235.)     Chambre  des  dijmtis. 

Mac^doine,    affaires   de.     1903-1905.      Documents    diplomatiques. 

1905.  xi,  228  p.    Ministbre  des  affaires  itrangbres. 

Maroc,  affaires  du.  1901-1905.  Documents  diplomatiques,  1905. 
xvii,  320  p.    Ministbre  des  affaires  itrangkres. 

Maroc.  Projet  de  loi  portant  ouverture  au  Ministre  des  Affaires  6tran- 
g^res,  sur  I'exercice,  1906,  d'un  credit  provisoire  applicable  aux  frais 
relatifs  k  la  conference  d'Algeciras,  12  avril,  1906.  (Loi  no.  722.)  (Rap- 
port nos.  3211,  3222.)     Chambre  des  dSputis, 

Siam.  Projet  de  loi  relatif  aux  conditions  d'application  de  Particle 
12  de  la  convention  franco-siamoise  du  13  f6v.,  1904.  15  mars,  1906. 
(Loi  no.  671).     (Rapport  I,  nos.  2587,  3045.)     Chambre  des  diputis, 

GERMANY 

Marokko,  Aktenstiicke  iiber.  1905.  Auswdrtiges  amt.  (A  French 
translation  of  this  document  is  published  by  the  Comity  du  Maroc,  21 
Rue  Cassette,  Paris.    Price,  3  francs.) 

ITALY 

Bulgaria,  trattato  di  commercio,  dogana  e  navigazione  concluso  fra 
ritalia  e  la,  il  13  gennaio,  1906.  Disegno  di  legge.  16  p.  1906.  (doc. 
346.)     Relazione  della  commissione  per  i  trattati  intemazionali.    2  p. 

1906.  (doc.  346-A.)    Senato. 
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Egitto,  nuova  proroga  dei  tribunali  misti  (della  riforma)  in  Egitto. 
1906.  Disegno  di  legge.  1  p.  (doc.  349.)  Kelazione  della  commissione 
per  i  trattati  intemazionali.     1  p.  (doc.  349-A.)    Senato. 

Equatore,  approvazione  del  trattato  di  commercio  e  navigazione  fra 
r  Italia  e  la  Repubblica  dell'Equatore,  del  12  agosto,  1900.  Disegno 
di  legge.  2  p.  1906.  (doc.  344.)  Relazione  della  commissione  per  i  trat- 
tati intemazionali.     2  p.     1906.     (doc.  344-A.)    Senato. 

Istituto  intemazionale  di  agricoltura,  approvazione  della  conven- 
zione  per  la  creazione  di  un,  conclusa  fra  Tltalia  ed  altri  stati,  il  7  giugno, 
1905.  Disegno  di  legge.  4  p.  1906.  (doc  345.)  Relazione  della  com- 
missione per  i  trattati  intemazionali.  2  p.  1906.  (doc.  345-A).    Senato. 

Montenegro,  convalidazione  dei  Regi  decreti  per  la  proroga  dell' 
accordo  commerciale  provisorio  fra  Tltalia  e  il,  del  22  die,  1903,  edel 
precedente  trattato  di  commercio  del  28  marzo,  1883.  Disegno  di  l^ge. 
3  p.  1906.  (doc.  348.)  Relazione  della  commissione  per  i  trattati 
intemazionali.     2  p.     1906.     (doc.  348-A.)     Senato. 

Nicaragua,  esecuzione  del  trattato  di  amicizia,  commercio  e  navi- 
gazione concluso  fra  Tltalia  e  la  Repubblica  di,  il  25  gennaio,  1906.  Dis- 
egno di  legge.  8  p.  1906.  (doc.  347.)  Relazione  della  commissione  per 
i  trattati  intemazionali.     2  p.     1906.     (doc.  347-A.)     Senato. 

San  Marino,  convenzione  addizionale  alia  convenzione  di  amicizia  e 
buon  vicinato  fra  Tltalia  e,  del  28  giugno,  1897,  sottoscritto  a  Roma  il 
16febbraio.  1906.  Disegno  di  legge.  2  p.  (doc.  262.)  Relazione  della 
commissione  per  i  trattati  intemazionali.     1  p.  (doc.  262-A.)     Senato. 

Tunisi,  vendita  di  un  terreno  demaniale  i,  1906.  Relazione  dell' 
ufficio  centrali.     2  p.  (doc.  259-A.)     Senato. 

PERU 

Ecuador,  Alegato  del  Perd  en  el  arbitraje  sobre  sus  limites  con  el, 
presentado  &  S.  M.  el  &rbitro  la  Reina  regente  de  Espana  por  D.  Jos^ 
Pardo  y  Barreda  eneargado  de  negocios  del  Pern.  Madrid.  1905.  Iv. 
Documentos  anexos.     2  v.     Ministerio  de  relaciones  exterioree. 

Tacna  y  Arica,  La  Opini6n  colombiana  y  el  problema  de.  441  p. 
1905.     Ministeno  de  relaciones  exteriores. 

URUGUAY 

Labor  diplomatica  en  Norte-Am^rica.  Luis  Alberto  de  Herrera. 
Montevideo.     94,  ii  p.  .  1905. 

Memoria,  1903-04.  vol.  i.  1905.  Ministerio  de  relaciones  exte- 
riores. 
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VBNEZUBLA 

Venezuela  ante  el  conflicto  con  las  potencias  aliadas  Alemania,  Ingla- 
terra  6  Italia  en  1902  y  1903.  v.  1,2.  1905.  Ministerio  de  rdadones 
ezteriores. 

Venezuela,  Francia  y  el  cable  frances.  Editoriales  de  ''El  Consti- 
tucional/'  proceso  diplomatico,  piezas  del  proceso  juridico.  Caracas, 
1906.  72,  Ixxviii,  Ixxx  p.,  facsimiles.  4^.  Ministerio  de  rdacwnea 
eztericres. 

Philip  De  Witt  Phair. 


JUDICIAL   DECISIONS   INVOLVING  QUESTIONS  OF 

INTERNATIONAL  LAW 

PETTIT,   UNITED   STATES   MARSHAL   FOR  THE  DISTRICT   OF   INDIANA 

V.   WALSHE 

194  U.  S.  Rep.  Ed.  205;  a.  c.  48  L.  Ed.  9S8 

This  case  involved  the  construction  of  the  treaties  of  1842  and  1889, 
for  the  extradition  of  criminals.  Article  10  of  the  treaty  of  1842  pro- 
vides for  the  reciprocal  surrender  between  the  two  governments  of 
fugitives  from  justice,  but  only 

upon  such  evidence  of  criminality  as,  according  to  the  laws  of  the  place  where  the 
fugitive  or  person  so  charged  shall  be  found,  would  justify  his  apprehension  and 
commitment  for  trial,  if  the  crime  or  offense  had  been  there  oonunitted. 

Article  1  of  the  treaty  of  1889  named  certain  other  o£fenses,  and 
participations  therein,  as  extraditable, 

proWded  such  participation  be  punishable  by  the  laws  of  both  ooimtries. 

Thomas  Walshe,  alias  James  Lynchebaum,  was  charged  with  the 
commission  of  murder  in  Ireland.  He  was  arrested  by  the  United 
States  marshal  in  the  state  of  Indiana  on  a  warrant  issued  by  Com- 
missioner Shields,  appointed  by  a  United  States  court  to  execute  the 
laws  relating  to  the  extradition  of  fugitives  from  the  justice  of  foreign 
countries.  The  warrant  commanded  any  marshal  of  the  United  States 
to  arrest  the  alleged  fugitive  from  the  justice  of  Great  Britain,  and  to 
bring  him  forthwith  before  the  commissioner  at  his  oflSce  in  the  city  of 
New  York  in  order  that  the  evidence  of  his  criminality  be  heard,  and, 
if  the  same  should  be  found  sufficient,  that  the  charge  and  the  pro- 
ceedings thereunder  be  certified  to  the  secretary  of  state  in  order  that  a 
warrant  might  be  issued  for  his  surrender  pursuant  to  treaty  between 
the  United  States  and  Great  Britain. 

He  was  arrested  in  the  state  of  Indiana  by  the  United  States  marshal 
for  that  district.  He  sued  out  a  writ  of  habeas  corpus  before  the  United 
States  court  for  that  district.  In  his  return  to  the  writ,  the  marshal 
avowed  his  intention  to  carry  the  accused  directly  before  Commissioner 
Shields  at  his  office  in  New  York  City.     On  the  hearing,  the  court  dis- 
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charged  the  prisoner.  From  this  decision  the  marshal  appealed  to  the 
United  States  Court.     It  decided: 

1.  That  the  treaties  of  IS42  and  1889  lay  at  the  basis  of  the  litigation,  and  that 
the  construction  of  a  treaty  being  drawn  in  question,  the  Supreme  Court  has 
jurisdiction;  that: 

The  construction  of  the  treaties  was  none  the  less  drawn  in  question  because  it 
became  necessary  or  appropriate  for  the  court  below  also  to  construe  the  acts  of 
Congress  passed  to  carry  their  provisions  into  effect. 

2.  Walshe  could  not  be  extradited  under  the  treaties  in  question  except  upon 
such  evidence  of  criminality  as,  under  the  laws  of  the  state  of  Indiana — ^the  place 
in  which  he  was  found — ^would  justify  his  apprehension  and  conmiitment  for  trial 
if  the  alleged  crime  had  been  there  committed. 

That  inasmuch  "as  there  are  no  common  law  crimes  of  the  United 
States,"  the  stipulations  of  the  treaty  for  the  surrender  of  fugitives 
from  justice  for  o£fenses 

punishable  by  the  laws  of  both  countries,  meant  that  the  required  evidence  of 
criminality  must  be  such  as  would  authorize  the  apprehension  and  conmiitment  of 
the  accused  for  trial  in  that  state  of  the  Union  in  which  he  was  arrested. 

3.  That  the  evidence  of  the  criminality  of  the  charge  must  be  heard  and  con- 
sidered by  some  judge  or  magistrate  authorized  by  the  acts  of  Congress  to  act  in 
extradition  matters  and  sitting  in  the  state  where  the  accused  was  found  and  arrested. 

that  by  the 

proviso  in  the  Sundry  Civil  act  of  August  18, 1894;  *  *  *  It  is  made  the  duty 
of  a  marshal  arresting  a  person  charged  with  any  crime  or  offense  to  take  him  before 
the  nearest  circuit  court  commissioner  or  the  nearest  judicial  officer,  having  jurisdic- 
tion, for  a  hearing,  commitment  or  taking  bail  for  trial  in  cases  for  extradition; 

that  this  commissioner  or  judicial  officer 

is  necessarily  one  acting  as  such  within  the  state  in  which  the  accused  was  arrested 
and  foimd; 

that  it  was  competent  for  the  marshal  for  Indiana  to  execute  within  his 
district  the  warrant  issued,  but  that  it  w 

his  duty  to  take  the  accused  before  the  nearest  magistrate  in  that  district,  who 
was  authorized  to  hear  and  consider  the  evidence  of  criminality.  If  such  magis- 
trate foimd  that  the  evidence  sustained  the  charge,  then  under  §5270  of  the  Revised 
Statutes,  it  would  be  his  duty  to  issue  his  warrant  for  the  commitment  of  the 
accused  to  the  proper  jail,  there  to  remain  until  he  was  surrendered  under  the  direction 
of  the  national  government,  in  accordance  with  the  treaty. 

The  judgment  of  the  court  below  was  affirmed  that  the  marshal  had 
no  authority 

to  take  the  prisoner  at  once  from  the  state  in  which  he  was  found,  and  deliver  him  in 
New  York  before  Commissioner  Shields. 
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WRIGHT  V.  HENKEL 

190  U.  S.  Rep.  Ed.  40;  L.  Ed.  948 

This  case  raised  the  question  of  identity  of  statutes,  or  laws,  of  the 
high  contracting  parties,  defining  crimes  made  extraditable  by  treaty; 
also  the  question  of  the  right  of  admission  to  bail  in  extradition  cases. 

Wright  was  arrested  on  a  warrant  issued  by  Extradition  Commissioner 
Alexander,  of  New  York,  on  a  complaint  made  by  the  British  Consul 
General,  charging  him  with  the  commission  of  the  crime  of  fraud,  as  a 
director  of  the  London  &  Globe  Finance  Corporation.  The  complaint 
charged  him  with  kno\\ingly  making,  circulating  and  publishing  certain 
reports  and  statements  of  accounts  of  the  said  corporation,  which  were 
false,  ^ith  intent  thereby  to  deceive  and  defraud  the  shareholders  or 
members  of  the  said  corporation;  and  also  with  altering  and  falsifying 
books,  papers  and  writings  belonging  to  said  corporation,  and  with 
making  and  concurring  in  the  making  of  false  entries,  etc.,  in  the 
books  of  the  company,  with  the  like  fraudulent  intent. 

Wright  applied  to  the  United  States  district  court  for  the  southern 
district  of  New  York  for  writs  of  habeas  corpus  and  certiorari,  which 
were  dismissed.  From  this  decision  he  appealed  to  the  United  States 
Supreme  Court.    The  court  decided: 

Treaties  must  receive  a  fair  interpretation,  according  to  the  intention  of  the  con- 
tracting parties,  and  so  as  to  carry  out  their  manifest  purpose.  The  ordinary  tech- 
nicalities of  criminal  proceedings  are  applicable  to  proceedings  in  extradition  only 
to  a  limited  extent.  The  general  principle  of  international  law  is  that  in  all  cases  of 
extradition  the  act  done  on  account  of  which  extradition  is  demanded  must  be  con- 
sidered a  crime  by  both  parties,  and,  as  to  the  offense  charged  in  this  case,  the  treaty 
of  1889  embodies  that  principle  in  terms.  The  offense  must  be  made  criminal  by 
the  laws  of  both  countries.  We  think  it  cannot  be  reasonably  open  to  question 
that  the  offense  under  the  British  statute  is  also  a  crime  under  the  third  paragraph 
of  section  611  of  the  penal  code  of  New  York.  Fraud  by  a  bailee,  banker,  agent, 
factor,  trustee,  or  director,  or  member  or  officer  of  a  company,  is  made  the  basis  of 
surrender  by  the  treaty.  The  British  statute  punishes  the  making,  circulating  or 
publishing  with  intent  to  deceive  or  defraud,  of  false  statements  or  accounts  of  a 
body  corporate,  or  public  company,  known  to  be  false  by  a  director,  manager,  or 
public  officer  thereof.  The  New  York  statute  provides  that  if  an  officer  or  director 
of  a  corporation  knowingly  conciu*8  in  making  or  publishing  any  written  report, 
exhibit,  or  statement  of  its  affairs  or  pecimiary  condition,  containing  any  material 
statement  which  is  false,  he  is  guilty  of  a  misdemeanor.  The  two  statutes  are 
substantially  analogous.  *  *  *  Absolute  identity  is  not  required.  The 
essential  character  of  the  transaction  is  the  same,  and  made  criminal  by  both  statutes. 

As  the  state  of  New  York  was  the  place  where  the  accused  was  found  and,  in  1^^ 
effect,  the  asylum  to  which  he  had  fled,  is  the  language  of  the  treaty,  "made  criminal 
by  the  laws  of  both  coimtries,"  to  be  interpreted  as  limiting  its  scope  to  acts  of  Con- 
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gress,  and  eliminating  the  operation  of  t^e  laws  of  the  states.  That  view  would 
largely  defeat  the  object  of  our  extradition  treaties  by  ignoring  the  fact  that,  for 
nearly  all  crimes  and  misdemeanors,  the  laws  of  the  states,  and  not  the  enactments 
of  Ck)ngress,  must  be  looked  to  for  the  definition  of  the  offense.  There  are  no  com- 
mon law  crimes  of  the  United  States;  and,  indeed,  in  most  of  the  states  the  criminal 
law  has  been  recast  in  statutes,  the  common  law  being  resorted  to  in  aid  of  defi- 
nition. 

The  court  held  that: 

When  by  the  law  of  the  state  in  which  the  fugitive  is  found,  the  fraudulent  acts 
charged  to  have  been  committed  are  made  criminal,  the  case  comes  fairly  within  the 
treaty,  which  otherwise  would  manifestly  be  inadequate  to  accomplish  its  purposes. 
*  *  *  The  commissioner  had  jurisdiction,  and  that  brings  us  to  consider  whether 
the  commissioner  or  the  circuit  court  erred  in  denying  the  application  to  be  let  to 
bail.  *  *  *  We  are  unwilling  to  hold  that  the  circuit  courts  possess  no 
power  in  respect  of  admitting  to  bail  other  than  as  specifically  vested  by  statute, 
or  that,  while  bail  should  not  ordinarily  be  granted  in  cases  of  foreign  extradition, 
those  courts  may  not  in  any  case,  and  whatever  the  special  circumstances,  extend 
that  relief. 

The  court  held  that  no  error  of  record  appeared  in  the  refusal  to  admit 
to  bail;  and  the  order  of  the  district  court  was  aflSrmed. 


STATE    OF    MISSOURI    V.    STATE  OF   NEBRASKA,  AND  STATE  OF    NEBRASKA 

V.  STATE  OF  MISSOURI 

196  U.  5.,  £3,  Rep.  Ed.;  8.  c;  Book  49,  L.  Ed.  372;  197  U.  5.,  577,  Rep. 

Ed.;  8.  c;  Book  49,  L.  Ed.  881 

In  this  case  the  states  of  Missouri  and  Nebraska,  respectively,  filed  a 
bill  and  cross  bill  to  settle  the  question  of  a  boundary  line  between  the 
two  states  which  had  become  the  subject  of  controversy  through  a  sud- 
den change  in  the  bed  of  the  Missouri  river.  After  the  admission  of 
Nebraska  into  the  Union  the  river  cut  a  new  channel  across  and  through 
the  narrow  neck  of  land  at  the  west  end  of  Island  Precinct,  about  half  a 
mile  wide,  making  for  itself  a  new  channel,  and  passing  through  what 
was  admittedly,  at  that  time,  territory  of  Nebraska.  After  the  new 
channel  was  thus  made,  the  old  channel  dried  up.  This  change  in  the 
bed  of  the  river  became  permanent.  The  precise  question  raised  was 
whether  the  sudden  and  permanent  change  in  the  course  and  channel  of 
the  river,  occurring  July  5,  1867,  worked  a  change  in  the  boundary  line 
between  the  two  states.     The  Supreme  Court  held: 

That  the  person  whose  land  is  bounded  by  a  stream  of  water,  which  changes  its  course 
gradually  by  alluvial  formations,  shall  still  hold  by  the  same  boundary,  including  the 
accumulated  soil.    No  other  rule  can  be  applied  on  just  principles.    Every  proprietor 
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whose  land  is  thus  bounded  is  subject  to  loss  by  the  same  means  which  may  add  to 
his  territory;  and  as  he  is  without  remedy  for  his  loss,  in  this  way,  he  cannot  be  held 
accountable  for  his  gain.  *  *  *  This  rule  is  no  less  just  when  applied  to  public 
than  to  private  rights.  *  *  *  Where  a  stream  which  is  a  boundary,  from  any 
cause  suddenly  abandons  its  old  and  seeks  a  new  bed,  such  change  of  channel  works 
no  change  of  boundary.  *  *  *  The  original  thread  of  the  stream  continues  to 
mark  the  limits  of  the  two  estates. 

The  court  held  these  principles  applicable  as  well  to  boundaries  of 
private  property,  touching  on  streams,  as  to  boundaries  between  states 
or  nations  found  in  running  water. 

Avulsion  has  no  effect  on  boundary  but  leaves  it  in  the  center  of  the  old  channel. 

Accordingly  the  court  adjudged: 

That  the  middle  of  the  channel  of  the  Missouri  river,  according  to  its  course  as  it 
was  prior  to  the  avulsion  of  July  5,  1867,  is  the  true  boundary  line  between  Missouri 
and  Nebraska. 

LOUISIANA  V.  MISSISSIPPI 

e02  C/.  5.  Sup.  Ct.  Rep.  1 

This  case  involved  a  boundary-  dispute  and  its  decision  depended  prin- 
cipally on  the  construction  of  various  acts  of  Congress.  It  grew  out  of 
the  enforcement  of  legislation  \\ith  respect  to  oyster  fishing  in  the  waters 
of  Louisiana  and  of  Mississippi.    The  court  said: 

The  act  of  Ck)ngress  admitting  the  state  of  Louisiana  (into  the  Union)  gave  that 
state  all  islands  within  nine  miles  of  her  coast,  and  the  subsequent  act  of  Ck)ngre88 
admitting  the  state  of  Mississippi  purported  to  give  that  state  all  islands  within 
eighteen  miles  of  her  shore.  Some  islands  within  nine  miles  of  the  Louisiana  coast 
were  also  within  eighteen  miles  of  the  Mississippi  shore,  thus  furnishing  the  basis  for  a 
boundary  controversy. 

The  islands  claimed  by  Louisiana  in  this  case  were  all  within  three  leagues  of  her 
coast.  The  act  admitting  Mississippi  was  passed  five  years  after  the  Louisiana  act 
yet  Mississippi  claims  thereunder  the  disputed  territory,  as  being  islands  within 
eighteen  miles  of  her  shore.  If  this  repugnancy  between  the  two  acts  existed,  it  is 
enough  to  say  that  Ck)ngress,  after  the  admission  of  Louisiana,  could  not  take  away 
any  portion  of  that  state  and  give  it  to  the  state  of  Mississippi.  The  rule  qui  prior 
est  tempore,  potior  in  jure,  appUed,  and  section  3  of  article  4  of  the  Constitution  does 
not  permit  the  claims  of  any  particular  state  to  be  prejudiced  by  the  exercise  of  the 
power  of  Congress  therein  conferred. 

If  the  doctrine  of  the  thalweg  is  applicable,  the  correct  boundaiy  line 
separating  Louisiana  from  Mississippi  in  these  waters  is  the  deep  water 
channel. 

The  term  "thalweg"  is  commonly  used  by  writers  on  international  law 
in  definition  of  water  boundaries  between  states,  meaning  the  middle  or 
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deepest  or  most  navigable  channel.  And  while  often  styled  "fairway" 
or  "midway"  or  "main  channel,"  the  word  itself  has  been  taken  over 
into  various  languages.  Thus  in  the  treaty  of  Luneville,  February  9, 
1801,  we  find  "le  Thalweg  de  I'Adige,"  "le  Thalweg  du  Rhin,"  and  it  is 
similariy  used  in  English  treaties  and  decisions,  and  the  books  of  pub- 
licists in  every  tongue. 

In  Iowa  V.  Illinois,  147  U.  S.  1,  the  rule  of  the  thalweg  was  stated  and 
applied.  The  controversy  between  the  states  of  Iowa  and  Illinois  on  the 
Mississippi  river,  which  flowed  between  them,  was  as  to  the  line  which 
separated  "the  jurisdiction  of  the  two  states  for  the  piu*poses  of  taxa- 
tion and  other  purposes  of  government."  Iowa  contended  that  the 
boimdary  line  was  the  middle  of  the  main  body  of  the  river,  without 
regard  to  the  "steamboat  channel"  or  deepest  part  of  the  stream.  Illi- 
nois claimed  that  its  jurisdiction  extended  to  the  channel  upon  which 
commerce  on  the  river  by  steamboats  or  other  vessels  was  usually  con- 
ducted. This  court  held  that  the  true  line  in  a  navigable  river  between 
states  is  the  middle  of  the  main  channel  of  the  river. 

Mr.  Justice  Field,  delivering  the  opinion  of  the  court,  said: 

When  ana\ngableriver  constitutes  the  boundary  between  two  independent  states, 
the  line  defining  the  point  at  which  the  jurisdiction  of  the  two  separates  is  well 
established  to  be  the  middle  of  the  main  channel  of  the  stream.  The  interest 
of  each  state  in  the  navigation  of  the  river  admits  of  no  other  line.  The  preservation 
by  each  of  its  equal  right  in  the  navigation  of  the  stream  is  the  subject  of  paramount 
interest.  It  is,  therefore,  laid  down  in  all  the  recognized  treatises  on  international 
law  of  modem  times  that  the  middle  of  the  channel  of  the  stream  marks  the  true 
boundary  between  the  adjoining  states  up  to  which  each  state  will,  on  its  side,  exercise 
jurisdiction.  In  international  law,  therefore,  and  by  the  usage  of  European  nations, 
the  term  ''middle  of  the  stream,"  as  applied  to  a  navigable  river,  is  the  same  as  the 
middle  of  the  channel  of  such  stream,  and  in  that  sense  the  terms  are  used  in  the 
treaty  of  peace  between  Great  Britain,  France,  and  Spain,  concluded  at  Paris  in  1763. 
By  the  language,  "a  line  drawn  along  the  middle  of  the  river  Mississippi  from  its 
source  to  the  river  Iberville,"  as  there  used,  is  meant  along  the  middle  of  the  channel 
of  the  river  Mississippi. 

This  judgment  related  to  navigable  rivers.  But  we  are  of  opinion 
that,  on  occasion,  the  principle  of  the  thalweg  is  applicable  in  respect 
of  water  boimdaries,  to  sounds,  ba3rs,  straits,  gulfs,  estuaries  and  other 
arms  of  the  sea. 

As  to  boundary  lakes  and  landlocked  seas,  where  there  is  no  necessary 
track  of  navigation,  the  line  of  demarcation  is  drawn  in  the  middle,  and 
this  is  true  of  narrow  straits  separating  the  lands  of  two  different  states 
but  whenever  there  is  a  deep  water  sailing  channel  therein,  it  is  thought 
by  the  publicists  that  the  rule  of  the  thalweg  applies.     Martens  (F.  de). 
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vol.  1  (2d  ed.),  p.  134;  Hall,  §38;  Bluntschli  (5th ed.),  }§  298,  299; 
Oppenheim,  vol.  i,  pp.  254, 255. 
Thus  Martens  writes: 

What  we  have  said  in  regard  to  ri\'er8  and  lakes  is  equally  applicable  to  the  straits  or 
gulfs  of  the  sea,  especially  those  which  do  not  exceed  the  ordinary  width  of  rivers  or 
double  the  distance  that  a  cannon  can  carry. 

So  Pradier  Fod£r£  says  (vol.  ii,  p.  202),  that  as  to  lakes, 

in  communication  with  or  connected  with  the  sea,  they  ought  to  be  considered  under 
the  same  rules  as  international  rivers. 

The  same  view  is  confirmed  by  decisions  of  this  court  and  of  many 
arbitral  tribunals. 

In  Devoe  Manufacturing  Company,  108  U.  S.  401,  the  question  at 
issue  was  in  regard  to  the  boundary  line  between  New  York  and  New 
Jersey  under  an  agreement  between  the  two  states.  The  jurisdiction 
of  the  state  of  New  Jersey  was  claimed  "to  extend  down  to  the  bay  of 
New  York  and  to  the  channel  midway  of  said  bay,"  and  this  court  sus- 
tained the  claim.  See  Hamburg-American  Steamship  Company  v. 
Grube,  196  U.  S.  407. 

In  the  San  Juan  water  boundary  controversy  between  the  United 
States  and  Great  Britain,  Emperor  William  I.  gave  the  award  in  favor 
of  the  United  States,  October  21, 1871,  by  deciding 

that  the  boimdary  line  between  the  territory  of  Her  Britannic  Majesty  and  the  United 
States  should  be  drawn  through  the  Haro  Channel; 

and  it  is  apparent  that  the  decision  was  based  on  the  deep  channel  theory 
as  applicable  to  soimds  and  arms  of  the  sea,  such  as  the  straits  of  San 
Juan  de  Fuca;  indeed  in  a  subsequent  definition  of  the  boundary,  signed 
by  the  secretary  of  state,  the  British  minister,  and  the  British  represen- 
tative, the  boundary  line  was  said  to  be  prolonged  until  ''it  reaches  the 
center  of  the  fairway  of  the  Straits  of  San  Juan  de  Fuca."  The  fairway 
was  the  equivalent  of  the  thalweg. 

Again,  in  fixing  the  boundary  line  of  the  Detroit  river,  imder  the  sixth 
and  seventh  articles  of  the  treaty  of  Ghent,  the  deep  water  channel  was 
adopted,  giving  Belle  Isle  to  the  United  States  as  lying  north  of  that 
channel. 

So  in  the  Alaskan  boundary  case,  the  majority  of  the  arbitration  tribu- 
nal, made  up  of  Baron  Alverstone,  Lord  Chief  Justice  of  EIngland,  Ifr. 
Secretary  Root,  and  Senators  Lodge  and  Turner,  held  that  the  middle 
of  the  Portland  Channel  was  the  proper  boundary  line  and  included 
Wales  Island,  to  the  north  of  which  the  channel  passed.    This  sustained 
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the  American  contention  in  regard  to  the  thalweg  and  the  island  lying 
south  of  it. 

But  counsel  contend  that  the  rule 

as  to  the  flow  of  the  midchannel  or  thalweg  of  the  river  Iberville  (now  known  as 
Manchac)  through  the  east,  through  Lakes  Maurepas  and  Pontchartrain  expires  by 
its  own  limitations  when  such  midchannel  reaches  Lake  Borgne,  which  in  contem- 
plation of  the  rule  is  the  open  sea,  and  part  of  the  waters  of  the  Gulf  of  Mexico. 

This  contention  is  inconsistent,  as  matter  of  fact,  with  the  allegation  of 
the  cross  bill  that 

the  Mississippi  Soimd  was  recognized  as  a  body  of  water  six  leagues  wide,  wholly 
within  the  state  of  Mississippi  from  Lake  Borgne  to  the  Alabama  line,  separate  and 
distinct  from  the  Gulf  of  Mexico, 

and  with  Mississippi's  Exhibit  Map  A  presenting  her  claim,  while  the 
record  shows  that  the  strip  of  water,  part  of  Lake  Borgne  and  Mississippi 
Sound,  is  not  an  open  sea  but  a  very  shallow  arm  of  the  sea,  having  out- 
side of  the  deep  water  channel  an  inconsiderable  depth. 

The  maritime  belt  is  that  part  of  the  sea  which,  in  contradistinction  to 
the  open  sea,  is  under  the  sway  of  the  riparian  states,  which  can  exclu- 
sively reserve  the  fishery  within  their  respective  maritime  belts  for  their 
own  citizens,  whether  fish,  or  pearls,  or  amber,  or  other  products  of  the 
sea.  See  Manchester  v.  Massachusetts,  139  U.  S.  240;  McCready  v. 
Virginia,  94  U.  S.  391. 

In  Manchester  v.  Massachusetts,  the  court  said: 

We  think  that  it  must  be  regarded  as  established  that,  as  between  nations,  the  mini- 
mum limit  of  the  territorial  jurisdiction  of  a  nation  over  tide-waters  is  a  marine  league 
from  its  coast;  that  bays  wholly  within  its  territory  not  exceeding  two  marine  leagues 
in  width  at  the  mouth  are  within  this  limit;  and  that  included  in  this  territorial  juris- 
diction is  the  right  of  control  over  fisheries,  whether  the  fish  be  migratory,  free- 
swimming  fish,  or  free  moving  fish,  or  fish  attached  to  or  embedded  in  the  soil.  The 
open  sea  within  this  limit  is,  of  course,  subject  to  the  common  right  of  navigation; 
and  all  governments,  for  the  purpose  of  self-protection  in  time  of  war  or  for  the  pre- 
vention of  frauds  on  its  revenue,  exercise  an  authority  beyond  this  limit. 

Questions  as  to  the  breadth  of  the  maritime  belt  or  the  extent  of  the 
sway  of  the  riparian  states  require  no  special  consideration  here.  The 
facts  render  such  discussion  imnecessary. 

Islands  formed  by  alluvian  were  held  by  Lord  Stowell,  in  respect  of 
certain  mud  islands  at  the  mouth  of  the  Mississippi,  to  be 

natural  appendages  of  the  coast  on  which  they  border,  and  from  which,  indeed,  they 
are  formed.     The  Anna  (1805),  5  C.  Rob.  373. 

As  to  these  particular  waters,  the  observations  of  Mr.  Hall  (4th  ed.), 
p.  129,  are  in  point: 
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Off  the  coast  of  Florida,  among  the  Bahamas,  along  the  shores  of  Cuba,  and  in  the 
Pacific,  are  to  be  found  groups  of  numerous  islands  and  islets  rising  out  of  vast  banks, 
which  are  covered  with  very  shoal  water,  and  either  form  a  line  more  or  less  parallel  with 
land  or  compose  systems  of  their  own,  in  both  cases  enclosing  considerable  sheets 
of  water,  which  are  sometimes  also  shoal  and  sometimes  relatively  deep.  The 
entrance  to  these  interior  bays  or  lagoons  may  be  wide  in  breadth  of  surface  water, 
but  it  is  narrow  in  navigable  water. 

He  then  states  the  specific  case  of  the  Archipi61ago  de  los  CanarioB 
on  the  coast  of  Cuba,  and  says: 

In  cases  of  this  sort  the  question  whether  the  interior  waters  are,  or  are  not,  lakes 
enclosed  within  the  territory,  must  always  depend  upon  the  depth  upon  the  banks, 
and  the  width  of  the  entrances.  Each  must  be  judged  upon  its  own  merits.  But  in 
the  instance  dted,  there  can  be  little  doubt  that  the  whole  Archipi^lago  de  losCana- 
rios  is  a  mere  salt  water  lake,  and  that  the  boimdary  of  the  land  of  Cuba  runs  along 
the  exterior  edge  of  the  bank. 

In  such  circumstances  as  exist  in  the  present  case,  we  perceive  no 
reason  for  declining  to  apply  the  rule  of  the  thalweg  in  determining  the 
boimdary. 

Moreover,  it  appears  from  the  record  that  the  various  departments 
of  the  United  States  government  have  recognized  Louisiana's  owner- 
ship of  the  disputed  area;  that  Louisiana  has  always  asserted  it;  and  that 
Mississippi  has  repeatedly  recognized  it,  and  not  until  recently  has  dis- 
puted it. 

The  question  is  one  of  boundary,  and  this  court  has  many  times  held 
that,  as  between  the  states  of  the  Union,  long  acquiescence  in  the  asser- 
tion of  a  particular  boundary  and  the  exercise  of  dominion  and  sover- 
eignty over  the  territory  within  it,  should  be  accepted  as  conclusive, 
whatever  the  international  rule  might  be  in  respect  of  the  acquisition 
by  prescription  of  large  tracts  of  country  claimed  by  both.  Virginia  v. 
Temiessce,  148  U.  S.  503;  Indiana  v.  Kentucky,  136  U.  S.  479;  Missouri 
V.  Kentucky,  11  Wall,  395;  Rhode  Island  v.  Massachusetts,  4  How.  591. 


ORTEGA  V.  LARA 

202  U.  S,  Sup.  Ct,  Rep,  339 

Angela  Lara  brought  an  action  in  the  United  States  district  court  ot 
Porto  Rico  to  recover  damages  against  Antonio  Ortega  for  breach  of 
promise  of  marriage.  The  promise  was  alleged  as  having  been  made 
June  1,  1901,  and  the  breach  in  1904.  The  plaintiff  recovered  a  judg- 
ment, from  which  the  defendant  appealed  to  the  United  States  Supreme 
Court,  which  declared  the  familiar  principle  that: 
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By  the  general  rule  of  public  law,  recognised  by  the  United  States,  whenever 
political  jurisdiction  and  legislative  power  over  territory  are  transferred  from  one 
nation  to  another,  the  laws  of  the  country  transferred,  intended  for  the  protection  of 
private  rights,  continue  in  force  until  abrogated  or  changed  by  the  new  government- 
In  case  of  cession  to  the  United  States,  laws  of  the  ceded  country  inconsistent  with 
the  Constitution  and  laws  of  the  United  States,  so  far  as  apphcable,  would  cease  to  be 
of  obligatory  force;  but  otherwise  the  municipal  laws  of  the  acquired  country  con- 
tinue. 

At  the  time  of  its  annexation  to  the  United  States,  section  44  of  the 
civil  code  of  Porto  Rico 

provided  that  under  certain  conditions  "the  person  who  refuses  to  marry  without 
just  cause  shall  be  obliged  to  indemnify  the  other  party  for  the  expenses  which  he  or 
she  may  have  incurred  by  reason  of  the  promised  marriage. " 

1.  The  court  decided  that  this  article  was  repealed  by  the  adoption 
of  a  new  civil  code  by  the  legislature  of  Porto  Rico,  ineflfectonJuly  1, 1902: 

2.  Article  44  was  a  law  of  Porto  Rico  on  April  12,  1900,  and  the 
operation  of  the  Foraker  act  was  to  define  how  it  might  be  amended  or 
repealed.  It  was  repealed  by  the  Porto  Rican  legislature  before  the 
alleged  breach  of  promise.  If  the  district  court  erred  in  declining  on 
any  ground  to  apply  it  as  a  limitation  (to  the  recovery),  the  error  can- 
not be  corrected  on  this  appeal,  because  the  appeal  does  not  lie.  The 
alleged  federal  question  had  no  existence  in  substance.  The  laws  of 
Porto  Rico  remain  the  laws  of  Porto  Rico  except  as  indicated  in  section 
8  of  the  Foraker  act,  which  did  not  make  all  the  laws  of  Porto  Rico 
acts  of  Congress. 

3.  That  the  district  court  of  Porto  Rico  has  jurisdiction  of  cases  in 
which  the  parties  on  both  sides  are  subjects  of  the  king  of  Spain. 

THE  UNITED  STATES  V.   THE  PAQUETE    HABANA 

189  U.  S.  Rep.  Ed.  468;  47  L.  Ed.  901 

This  case  involved  the  right  of  the  claimants  to  recover  damages 
against  the  naval  captors  of  vessels  as  prizes  of  war;  and  also  of  the  power 
of  a  prize  court  of  the  United  States  to  render  a  decree  against  the 
United  States  for  the  damages  and  costs  sustained  by  the  claimants. 

The  captured  vessels  were  fishing  smacks,  engaged  in  coast  fishing  for 
the  daily  market,  and  so  not  subject  to  capture.  During  the  proceed- 
ings, the  prize  court  sitting  in  the  southern  district  of  Florida,  ordered 
that  the  proceeds  of  the  vessels  and  cargoes  be  restored  to  the  claimants 
with  damages  and  costs;  and  the  question  was  whether  they  should  be 
paid  by  the  captors  or  by  the  government. 
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Agreements  between  the  United  States,  the  captors  and  the  claimants 
were  filed  with  the  prize  court: 

That  the  damages  should  be  charged  against  the  United  States  or  the  captoiv,  or 
apportioned  as  to  justice  may  appertain,  and  as  the  legal  responsibility  therefor  may 
appear,  saving  the  right  to  review  the  decree  as  to  the  amount  and  as  to  where  the  ulti- 
mate responsibility  rested. 

The  district  court  entered  decrees  against  the  United  States  for  the  amounts,  and 
the  United  States  appealed  on  the  grounds  that  the  decree  should  have  gone  againat 
the  captors  and  not  against  the  government. 

The  Supreme  Court,  by  Mr.  Justice  Holmes,  said: 

We  do  not  see  how  it  is  possible  that  a  decree  should  be  rendered  against  the  cap- 
tors. There  was  no  formal  intervention  by  them,  and  whether  a  decree  can  be  made 
against  the  United  States  or  not,  it  has  so  far  adopted  the  acts  of  capture  that  it 
would  be  hard  to  say  that  under  the  circumstances  of  these  cases  it  has  not  made  those 
acts  its  own.  It  is  not  disputed  that  the  United  States  might  have  ordered  the 
vessels  to  be  released.  It  did  not  do  so.  The  libels  were  filed  by  the  United  States 
on  its  own  behalf,  praying  a  forfeiture  to  the  United  States.  The  statutes  in  force 
seemed  to  contemplate  that  form  of  procedure  and  such  has  been  the  practice  under 
them.  The  libels  alleged  the  capture  pursuant  to  instructions  from  the  President. 
The  captures  were  by  superior  force,  so  that  there  was  no  question  that  the  United 
States  was  interested  in  the  proceedings.  *  *  *  We  are  not  aware  that  it  is  disputed 
that  when  the  act  of  a  public  officer  is  authorized  or  has  been  adopted  by  the 
sovereign  power,  whatever  the  immunities  of  the  sovereign,  the  agent  thereafter 
cannot  be  pursued.  *  *  *  Under  the  circimistances  of  this  case,  a  decree  may 
properly  be  entered  against  the  United  States.  The  former  decree  of  this  court 
remains  in  force,  and  requires  a  final  decree  for  damages. 

In  a  case  cited, 

The  court  was  of  opinion  that  the  United  States  had  submitted  to  the  jurisdicticm 
of  the  court  so  far  as  to  warrant  the  ascertainment  of  damages  according  to  the  rules 
applicable  to  private  persons  in  like  cases.  *  *  *  Decrees  in  cases  which  disclose 
no  special  circumstances  have  been  recognized  by  subsequent  statutes  providing  for 
their  payment. 

Numerous  decisions  are  cited  by  the  court  in  support  of  the  foregoing 
propositions. 

RIBAS  Y  HUG  V.  UNITED  STATES 

194  U.  S,  Rep.  Ed.  SI  5;  48  L.  Ed.  994 

This  case  raised  the  question  of  the  right  of  a  subject  of  one  govern 
ment  to  recover  compensation  from  another  government,  with  which 
the  former  was  at  war,  for  the  seizure  and  use  of  his  property  by  the 
enemy  government  as  an  act  of  war.  The  principle  involved  could  not 
be  in  doubt,  in  the  present  state  of  international  law,  according  to  which, 
either  belligerent  government  may,  as  an  act  of  war,  in  the  conduct  of 
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military  operations  and  for  military  purposes,  requisition,  seize  or 
impress  into  its  service  the  goods  and  chattels  of  citizens  or  subjects 
of  the  enemy  state;  and  this  without  any  liability  to  make  indemnity 
for  the  property  so  taken  in  the  course  of  regular  warfare. 

J.  Ribas  y  Hijo,  a  Spanish  corporation,  brought  suit  against  the 
United  States  government  in  the  district  court  of  Porto  Rico  to  recover 
for  the  use  of  a  merchant  vessel  taken  by  the  United  States  authorities, 
in  the  port  of  Ponce,  Porto  Rico,  when  that  city  was  captured  by  the 
United  States  army  and  navy,  July  28,  1898. 

The  vessel  was  kept  and  used  by  the  quartermaster's  department  of  the  anny 
until  some  time  in  April,  1899,  when  the  war  department  ordered  its  return  to  the 
owner,  if  all  claims  for  use  or  damage  for  detention  should  be  waived.  Such  condi- 
tional return  was  refused  by  the  captain,  who  claimed  to  be  a  part  owner,  and  with 
his  crew  he  left  the  vessel.  Subsequently,  the  consignees  of  the  vessel  were  notified 
that  it  was  at  their  disposal;  that  the  government  was  about  to  discharge  those  hav- 
ing it  in  care;  and  they  were  requested  to  put  someone  in  control  of  it.  This  they 
declined  to  do,  and  the  vessel  was  abandoned,  and  in  August  5,  1899,  was  wrecked 
in  a  hurricane. 

The  vessel  was  not  seized  as  a  prize  of  war;  was  not  sent  to  a  prize 
court;  its  nationality  was  Spanish;  it  was  not  within  any  of  the  declared 
exemptions  from  seizure  set  forth  in  the  proclamation  of  the  President  of 
April  26,  1898. 

The  district  court  dismissed  the  case,  which  came  by  appeal  to  the 
Supreme  Court  of  the  United  States,  which  decided: 

According  to  the  established  principles  of  public  law,  the  owners  of  the  vessel, 
being  Spanish  subjects,  were  to  be  deemed  enemies,  although  not  directly  connected 
with  military  operations.  The  vessel  was,  therefore,  to  be  deemed  enemy's  property. 
It  was  seized  as  property  of  that  kind,  for  purposes  of  war,  and  not  for  any  purposes  of 
gain. 

The  court  decided,  moreover,  that: 

The  claim  is  not  founded  on  the  Ck)nstitution  of  the  United  States,  or  on  any  act  of 
Ck)ngress,  or  on  any  regulation  of  an  executive  department.  Nor  can  it  be  said  to  be 
founded  on  contract,  express  or  implied. 

Moreover: 

The  treaty  of  peace  between  the  two  countries  provided  that  "the  United  States 
and  Spain  mutually  relinquish  all  claims  for  indemnity,  national  and  individual,  of 
every  kind,  of  either  government,  or  of  its  citizens  or  subjects,  against  the  other 
government,  that  may  have  arisen  since  the  beginning  of  the  late  insurrection  in 
Cuba,  and  prior  to  the  exchange  of  ratifications  of  the  present  treaty,  including  all 
claims  for  indemnity  for  the  cost  of  the  war.'' 

The  judgment  of  the  district  court  was  affirmed. 
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COLOMBIA  V.  CAUCA  COMPANY 

190  U.  S.  Rep.  Ed.  624;  47  L.  Ed.  1169 

This  case  involved  the  following  questions: 

1.  The  jurisdiction  of  the  United  States  Supreme  Court  over  an 
appeal  from  a  judgment  rendered  by  United  States  circuit  court  of 
appeals  against  a  foreign  government  which  had  brought  suit  against 
an  American  citizen. 

2.  The  validitv  of  an  award  of  a  tribunal  of  arbitration,  between  the 
foreign  government  and  American  citizen,  rendered  by  a  majority  of  the 
arbitrators,  one  of  them  having  resigned  after  the  discussions  were 
closed  but  before  the  award  was  rendered. 

3.  The  impeachment  of  an  award  as  having  been  given  in  part  in 
excess  of  the  jurisdiction  conferred  by  the  arbitral  agreement. 

4.  The  impeachment  of  an  award  by  one  of  the  parties  after  that 
party  has  received  and  retains  the  valuable  consideration  stipulated  in 
the  arbitral  agreement. 

5.  The  power  of  the  arbitrators  to  render  an  award  for  the  benefit  of 
the  assignee  of  the  contract,  the  assignor,  and  not  the  assignee,  being  a 
party  to  the  submission. 

The  decisive  facts  of  the  case  were  these:  One  Cheery  received  a  con- 
cession, with  the  right  of  assignment,  from  the  Colombian  government  to 
build  a  railroad.  Cheery,  for  valuable  considerations,  assigned  the 
concession  to  the  Cauca  Company,  a  West  Virginia  corporation,  organ- 
ized for  the  purpose  of  building  and  operating  the  road.  Cheery  then 
assigned  his  contract  to  the  Cauca  Company  to  the  Colombian  Construction 
and  Improvement  Company  for  certain  valuable  considerations.  The 
latter  company  became  thereby  substituted  to  his  place  in  his  contract 
assigned  to  the  Cauca  Company.  The  road  was  not  built  within  the 
period  prescribed  in  the  concession,  and  the  government  claimed  the 
forfeiture.  The  Cauca  Company  claimed  that  this  failure  was  due  to 
the  fault  of  the  government.  The  matter  became  the  subject  of  diplo- 
matic discussion,  and  culminated  in  an  agreement  of  arbitration,  by  the 
terms  of  which  the  Cauca  Company  surrendered  the  railroad  to  the 
government,  which  agreed  to  pay  a  just  indemnity.  The  arbitration 
tribunal,  styled  a  commission,  consisted  of  three  members,  one  appointed 
by  Colombia,  one  by  the  Cauca  Company,  and  the  third  by  common 
accord  between  the  secretary  of  state  and  the  Colombian  minister  at 
Washington.  The  arbitral  agreement  provided  that  the  commission 
was  to 
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determine  the  procedure  to  be  followed  in  the  exercise  of  the  power  conferred  upon 
it,  both  as  to  its  own  acts  and  the  proceedings  of  the  parties. 

In  pursuance  of  this  power,  it  resolved  that  all  deciaions  should  be  by 
majority  vote.  At  the  end  of  the  trial,  and  before  the  decision,  the 
Colombian  commissioner  announced  his  resignation  to  the  commission. 
The  award  was  rendered  by  the  other  two  commissioners.  The  Colom- 
bian government  brought  suit  in  the  United  States  circuit  court  for  the 
district  of  West  Virginia  to  set  aside  the  award.  From  an  appeal  taken 
from  the  United  States  circuit  court  of  appeals  to  the  United  States 
Supreme  Court  the  latter  decided: 

1.  As  a  foreign  government  has  seen  fit  to  submit  its  case  to  the  courts  of  the 
country  with  whose  citizens  its  controversy  exists,  it  would  be  unfortunate  if,  through 
any  mistakes,  it  was  prevented  from  carrying  questions  of  law  to  the  court  of  last 
resort.  We  are  of  opinion  that  it  had  the  right  to  appeal.  The  circuit  court  had 
jurisdiction,  under  the  Constitution,  article  3,  section  2,  and  the  act  of  August  13, 
1888,  section  1, 25  Stat,  at  L.,  434,  as  the  suit  is  ''a  controversy  between  dtixens  of  a 
state  and  foreign  states,  citizens  or  subjects"  within  the  words  and  meaning  of  the 
act.  The  right  to  appeal  from  the  decree  of  the  circuit  court  of  appeals  is  given  by 
the  act  of  March  3.  1891,  U.  S.  Compiled  Statutes,  1901,  550,  ''in  all  cases  not 
hereinbefore  in  this  section  made  final." 

2.  Colombia  is  put  in  the  position  of  seeking  to  defeat  the  award  after  it  has 
received  the  railroad  in  controversy,  and  while  it  is  undisputed  that  an  apppredable 
part  of  the  consideration  awarded  ought  to  be  paid  to  the  company  under  the  terms  of 
the  submission.  The  bill  offers  to  pay  the  undisputed  sum  but  not  to  rescind  the  sub- 
mission and  return  the  railroad. 

3.  It  was  not  expected  that  a  commission  made  up  as  this  was  would  be  unani- 
mous. The  commission  was  dealt  with  as  a  imit,  as  a  kind  of  court  in  the  submission. 
^  *  *  It  had  itself  resolved,  under  the  powers  given  to  it  in  the  agreement,  that  a 
majority  vote  would  govern.  Obviously,  that  was  the  only  possible  way,  as  each 
party  appointed  a  representative  of  its  side.  We  are  satisfied  that  an  award  made  by 
a  majority  was  sufficient  and  effective.  Whatever  might  be  the  technical  rule  for 
three  arbitrators  dealing  with  a  private  dispute,  neither  party  could  defeat  the  opera- 
tion of  the  submission,  after  receiving  a  large  amount  of  property  under  it,  by  with- 
drawing or  adopting  the  withdrawal  of  its  nominee  when  the  discussions  were  closed. 

4.  The  main  and  serious  question  of  the  case  is  whether  the  scope  of  the  sub- 
mission was  exceeded  by  any  items  of  the  award.  *  *  *  The  only  fair  way  is  to  take 
the  language  (of  the  arbitral  agreement)  in  its  natural  sense,  not  straining  it  either 
way.  *  *  *  It  is  for  us  to  determine  the  scope  of  the  commission,  whatever  may 
have  been  its  own  finding  with  regard  to  its  powers.  When  its  powers  are  established 
we  are  not  called  upon  to  revise  any  finding  that  could  have  been  made  without  going 
beyond  the  line  which  we  lay  down. 

Accordingly,  the  Supreme  Court  aflSrmed  the  award  in  part,  but 
rejected  certain  items  allowed  by  the  commissioners. 

5.  It  is  said  that  the  last  named  company  (the  Colombian  Ck)nstruction  and 
Improvement  Company)  was  not  a  party  to  the  submission,  which  is  true.    But  the 
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commission  might  have  reasonably  found  that  this  company  was  the  assignee  of  the 
contract  between  Cheery  and  Cauca  Company  by  which  Cheery  was  to  build  the  road 
and  receive  the  Cauca  Company's  stock  and  bonds.  Therefore,  the  work  done  by  the 
Construction  Company  had  to  be  paid  for  by  the  Cauca  Company,  and  the  result  of 
its  work  was  the  railroad  which  the  company  siurendered.  Under  such  circum- 
stances we  can  listen  to  no  hair-splitting  as  to  whether  the  work  done  upon  the  road 
by  the  Construction  Company  can  be  called  the  Cauca  Company's  dbroB  y  trabajo9. 


NORTHERN    PACIFIC  RAILWAY  COMPANY  V.  AMERICAN  TRADING   COMPANY 

195  U,  S.  Rep.  Ed,,  439;  s,  c.  49  L.  Ed,  269 

This  case  involved  the  question  of  contraband  of  war  as  a  defense  to 
an  action  against  a  common  carrier  for  damages  for  breach  of  contract 
to  transport. 

A  special  agreement  was  made  for  the  transportation  of  a  quantity  of 
lead  from  New  York  to  Yokohama  over  intervening  routes  from  New 
York  to  Tacoma  and  by  the  steamship  of  the  Northern  Pacific  Steamship 
Company,  due  to  leave  Tacoma  October  30,  1894.  After  the  contract 
and  payment  of  transportation  charges  were  made,  the  defendant  com- 
pany declined  to  ship  the  lead  upon  the  ground  that  it  might  be  contra- 
band of  war.  The  trading  company  then  notified  the  railway  com- 
pany that  they  would  hold  the  company  responsible  for  any  loss  from 
its  failure  to  fulfil  the  contract.  It  was  well  understood  by  the  parties 
before  the  contract  was  made  that  the  lead  might  be  considered  as  con- 
traband of  war  in  view  of  the  war  then  existing  between  China  and  Japan. 
The  deputy  collector  of  the  port  refused  to  grant  clearance  papers  to  the 
ship  while  the  lead  was  on  board,  which  was  accordingly  unshipped;  and 
this  was  also  urged  as  a  defense  by  the  railway  company  on  the  ground 
that  it  made  the  performance  of  the  contract  both  impossible  and  unlaw- 
ful.    The  court  held  : 

The  contract  was  not  unlawful  when  made.  It  may  be  assumed  that  the  lead  was 
contraband  of  war;  but  that  fact  did  not  render  the  contract  of  transportion  illegal 
nor  absolve  the  carrier  from  fulfilling.  It  is  legal  to  export  articles  which  are  con- 
traband of  war;  but  the  articles  and  the  ship  which  carries  them  are  subject  to  the 
risk  of  capture  and  forfeiture.  Neither  any  law  of  the  United  States,  nor  any 
provision  of  international  law,  was  violated  by  the  making  of  this  contract,  nor  by  an 
attempt  to  export  the  lead  pursuant  to  its  provisions. 

The  court  held  that  the  mistaken  action  of  the  deputy  collector  in 
refusing  to  grant  the  clearance  was  an  undoubted  violation  of  his  duty; 
that  his  refusal  constituted  no  defense  to  the  action  on  the  contract, 
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which  was  lawful  when  made  and  had  not  become  unlawful  by  any  sub- 
sequent act  of  Congress. 

It  cannot  be  affirmed  that  such  possible  refusal  was  not  within  the  contemplation 
of  the  contracting  p>arties  when  the  contract  was  made.  Many  causes,  it  was  known, 
might  obstruct  the  transportation  of  articles  contraband  of  war.  This  particular 
form  of  impediment  may  not  have  been  actually  in  the  minds  of  the  parties  to  the 
contract,  but  there  was,  as  the  agreed  facts  show,  present  to  their  minds  the  fact  that 
there  might  be  trouble  in  procuring  the  transportation  of  the  lead  because  of  its  char- 
acter as  contraband  of  war,  and  in  the  light  of  those  facts  the  contract  was  made,  and 
in  substance,  ratified  after  it  was  made.  The  railway  receivers  took  the  risk  of  this, 
as  of  other  obstructions,  in  making  the  contract,  and  they  ought  to  be  held  to  it. 

The  plaintiff  sued  to  recover  the  difference  between  the  price  which 
the  vendor  would  have  received  for  the  lead  if  the  contract  of  transpor- 
tation had  been  performed  and  the  price  which  the  trading  company 
afterward  sold  it  for  and  which  was  the  best  obtainable  at  the  time  of  the 
sale. 

The  court  held  that  the  objections  made  to  the  recovery  were 
untenable. 

MISSOURI  V.  ILLINOIS 

200  U.  S.,  496 

The  complainant  state  brought  this  suit  against  the  defendant  state 
for  an  injunction.  It  involved  the  right  of  the  state  of  Illinois  and  the 
sanitary  district  of  Chicago  to  discharge  the  sewage  of  Chicago  through 
an  artificial  channel  into  the  Des  Plaines  river,  and  thence,  through  a 
tributary  stream,  into  the  Mississippi  river. 

The  decision  finally  turned  on  the  question  of  fact  whether  the  dis- 
charge of  the  sewage  was  in  the  nature  of  a  nuisance,  polluting  the  waters, 
and  rendering  them  injurious  for  the  uses  of  the  people  of  the  cities  and 
towns  of  Missouri.    The  court  decided  that : 

Our  conclusion  upon  the  present  evidence  is  that  the  case  proved  falls  so  far  below 
the  allegations  of  the  bill  that  it  is  not  brought  within  the  principles  heretofore  estab- 
lished in  the  cause. 

The  bill  was  by  the  court  dismissed  without  prejudice. 


Just  as  the  Journal  goes  to  press,  a  case  of  great  importance  and 
far-reaching  in  its  facts,  and  involving  questions  of  magnitude,  both 
of  constitutional  and  national  law  has  been  argued  before  the  Supreme 
Court  of  the  United  States.     We  refer  to  the  case  of  Kansas  v.  Colorado, 
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involving  the  use  of  and  control  of  waters  of  the  Arkansas  river, 
which  to  a  limited  extent  (as  to  the  jurisdiction  of  the  court)  was  passed 
on  in  1902  (185  U.  S.  125). 

The  case  has  now  been  argued  on  the  merits.  The  court  extended 
the  usual  four  hours  to  twelve  hours;  and  the  interests  of  the  various 
parties  were  argued  by  numerous  and  able  counsel,  including  the 
attorneys-general  of  Kansas  and  Colorado  and  the  solicitor-general  of 
the  United  States. 

The  grievance  of  Kansas  against  Colorado  is  that  Colorado  claims  the 
right  to  impound  and  use  all  the  waters  of  the  Arkansas  river,  and  that 
it  actually  does  use  all  the  water;  that  this  use  of  the  water  by  Colorado 
has  dried  up  the  stream,  including  the  underflow  through  a  large  part 
of  Kansas  to  the  great  damage  of  its  riparian  owners. 

Kansas  claims  that  it  became  a  state  long  prior  to  the  organization  of 
Colorado,  and  became  vested  with  riparian  rights  along  the  river  which 
cannot  be  taken  from  it  by  a  state,  whose  rights  are  subsequent  in  point 
of  time. 

Colorado  maintains  that  Kansas  has  no  right  of  action  in  the  absence 
of  injur}"  inflicted  or  threatened;  that  the  owners  of  land  in  Kansas 
bordering  on  the  river  have  no  rights  which  Kansas  can  assert  as  parens 
pabria;  that  under  the  common  law  doctrine  of  riparian  rights  the 
inhabitants  of  lands  along  the  upper  reaches  of  the  Arkansas  river 
in  Colorado  have  a  right  ex  jure  natura  to  the  beneficial  use  of  its  water 
to  the  full  extent  of  their  necessities;  that  irrigation  of  riparian  lands 
is  a  right  of  the  common  law,  which  permits  the  reasonable  use  without 
regard  to  the  effect  that  such  use  may  have  in  a  case  of  a  deficiency 
upon  proprietors  lower  down  the  river.  In  arid  lands  the  irrigation  of 
riparian  lands  is  a  necessary  use,  which  gives  the  upper  riparian  proprie- 
tors an  absolute  right  only  limited  by  their  necessities;  the  doctrines  of 
priority  of  appropriation  for  beneficial  uses  of  the  water  of  a  ri\'er  is  a 
doctrine  of  necessity  in  an  arid  country  and  all  settlers  on  an  interstate 
navigable  stream  take  their  rights  subject  to  the  rights  of  the  upper 
riparian  proprietors.  In  the  United  States  a  state  has  exclusive  control 
of  its  own  non-navigable  waters  within  its  own  territory  and  may 
make  and  enforce  such  laws  in  relation  thereto  as  the  necessities  of  its 
own  people  require,  and  this  power  cannot  be  taken  from  it  except  by 
amendment  of  the  Constitution. 

The  United  States  intervened  in  the  controversy,  because  of  its  para- 
mount interest  in  irrigation  as  affecting  vast  tracts  of  the  public  lands, 
because  of  the  federal  policy  and  laws  on  the  subject,  and  because,  as 


DECISIONS   INVOLVING  QUESTIONS  OP   INTERNATIONAL  LAW    217 

parens  patricPj  the  government  represents  states  and  individuals  who 
are  vitally  affected  by  the  issues  and  are  not  before  the  court.  If  the 
claim  of  Kansas  based  on  the  common  law  rule  of  undiminished  flow  of 
waters  prevails,  or  if  the  claim  of  Colorado  that  because  of  its  sovereignty 
it  can  wholly  exhaust  the  flow  for  irrigation  prevails,  the  government 
cannot  carry  out  the  scheme  of  the  reclamation  act,  which  necessarily 
contemplates  a  national  supervision,  regulation  and  distribution  of  the 
waters  of  interstate  streams  for  beneficial  use  in  irrigation. 

How  can  the  government  thus  deal  with  a  matter  of  internal  regulation 
apparently  within  the  exclusive  and  reserved  competence  of  the  states? 
Even  if  there  is  no  such  express  enumerated  power  in  the  Constitution — 
and  the  principle  of  a  power  necessarily  implied  in  order  to  effectuate  a 
power  granted  hardly  seems  to  embrace  this  case — ^the  power  is  not 
denied  by  the  states  or  to  the  people.  This  is  necessarily  so,  as  to  the 
the  states,  because  of  the  very  fact  of  a  conflict  between  two  opposed 
state  systems  of  law.  The  state  acts  exclusively  in  the  way  of  internal 
police  on  all  persons  and  things  within  its  borders,  but  when  the  effects  of 
state  action  pass  on  and  affect  other  states  and  their  inhabitants,  then 
control  of  the  matter  is  not  within  state  sovereignty.  There  is  a  vacancy 
of  interference  of  power,  if  the  national  power  as  a  branch  of  inherent 
sovereignty  cannot  regulate  this  field  and  compose  such  a  conflict 
through  its  legislation.  Some  sovereignty m ust  control;  the  state  sover- 
eignties cannot;  the  national  sovereign  therefore  does,  and  to  do  so 
does  not  interfere  with  the  exclusive  right  of  the  state  to  deal  with 
persons  and  things  and  control  affairs  wholly  confined  to  its  borders. 

WEST  RAND  CENTRAL  GOLD  MINING  COMPANY,  LIMITED  V.  THE  KING 

Law  Reports  (1905),  2  King's  Bench  Division,  391 

Petition  of  Right — International  Law — Annexation — Liabilities  of  Con- 
quered  State — Creditor's  Rights  Against  Conqueror — Act  of  State — 
Jurisdiction  of  Municipal  Courts 

A  petition  of  right  alleged  that  before  the  outbreak  of  war  between  the  late  South 
African  Republic  and  Great  Britain,  gold,  the  produce  of  a  mine  in  the  republic  owned 
by  the  suppliants,  had  been  taken  from  the  suppliants  by  officials  acting  on  behalf 
of  the  government  of  the  republic;  that  the  government  by  the  laws  of  the  republic 
was  liable  to  return  the  gold  or  its  value  to  the  suppliants;  and  that  by  reason  of 
the  conquest  and  annexation  of  the  territories  of  the  republic  by  her  late  majesty  the 
obligation  of  the  government  of  the  republic  toward  the  supph'ant  in  respect  of  the 
gold  was  now  binding  upon  his  majesty  the  king. 
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Held,  on  demurrer,  that  the  petition  discloeed  no  right  on  the  part  of  the  suppliants 
which  could  be  enforced  against  this  majesty  in  any  municipal  court. 

There  is  no  principle  of  international  law  by  which,  after  annexation  of  conquered 
territory,  the  conquering  state  becomes  liable,  in  the  absence  of  express  stipulation 
to  the  contrary,  to  discharge  financial  liabilities  of  the  conquered  state  incurred  before 
the  outbreak  of  war. 

Petition  of  Right  by  the  West  Rand  Central  Gold  Mining  Co.,  Ltd, 

1.  The  suppliants  are  a  company  registered  in  England  under  the 
companies  acts  and  owning  and  working  a  gold  mine  in  his  majesty's 
Transvaal  colony. 

2.  On  October  2,  1899,  283.90  ounces  of  gold  of  the  value  of  £1104, 
the  property  of  the  suppliants,  while  in  transit  by  train  from  Johannes- 
burg to  Cape  Town,  were  taken  possession  of  at  Vereeniging  by  an  official 
of  the  late  South  African  Republic,  namely,  one  Hugo,  the  resident  magis- 
trate of  the  district;  the  said  Hugo  was  acting  upon  the  instructions  of 
the  state  attorney  of  the  said  republic,  who  ordered  him  to  take  the  said 
gold  into  safe  keeping. 

3.  The  said  Hugo  gave  for  the  said  gold  (together  with  other  gold 
taken  at  the  same  time)  a  receipt  of  which  the  following  is  a  translation: 

Vereeniqinq  Station. 
Seized  this  day  by  order  of  the  Attorney-General  S.  A.  R.  (117)  one  hundred  and 
seventeen  cases  containing  gold  and  valuables  sealed  as  usual  and  conveyed  by  the 
mail  train  from  Johannesburg. 

(Signed)        J.  S.  N.  Hugo, 
g  October,  1899,  Res.  J.  P. 

4.  Further,  two  bars  of  gold  weighing  767.20  ounces  of  the  value  of 
£2700,  the  property  of  the  suppliants,  and  being  then  in  the  custody  of 
the  African  Banking  Corporation  of  Johannesburg,  were  on  October  9, 
1899,  taken  possession  of  upon  the  premises  of  the  said  bank  by  two 
officials  of  the  government  of  the  said  republic,  namely,  one  Wagner  and 
one  Krause. 

5.  The  said  two  officials  gave  for  the  said  gold  (together  with  other 
gold  taken  at  the  same  time)  a  sealed  receipt  of  which  the  following  is  a 
translation: 

Received  eight  bars  of  raw  gold  weighing  2617.23  ounces,  value  £8996,  namely: 

African  Banking 
Corporation 
£4411 


1. 

M.  K.  C. 

49 

730.75  oz. 

2. 

M. 

124 

395  85  " 

3. 

0.  T.  S. 

125.10  " 

4. 

39.35  " 

5. 

19.00  " 
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a  otc         coftAo         1      care  of  Worcester  Expn. 

^'  215        639.03  oz.   }  &G.MCo.£1885 

7.  149.55  **    \      care  of  West  Rand  Central 

8.  617.65'*    j  G.  M.  Co.  £2700. 

2617.23  " 

From  African  Banking  Corporation,  Limited,  Johannesburg. 

(Sd)    M.  Wagner,  Mijn  Inapecteur. 
(Sd)    F.  E.  T.  Krausb. 

Government  Conmiission  of  Peace  and  Order  upon  instructions 
of  State  Secretary 

[seal]         On  behalf  of  the  Government  Commission  Witwatersrand,  10 
October,  1899,  S.  A.  R.  Division  of  Peace  and  Order. 

(Sd)    Martin  Mulder, 

(Sd)    Joseph  Van  Gelder,  50cre/ariM. 

6.  The  said  gold  was  in  each  case  taken  possession  of  by,  and  on 
behalf  of,  and  for  the  purposes  of,  the  then  existing  government  of  the 
said  republic,  and  the  said  government  by  the  laws  of  the  said  republic 
was  under  a  liability  to  return  the  said  gold  or  its  value  to  your  suppliants. 
None  of  the  said  gold  has  been  returned  to  the  suppliants,  nor  did  the 
government  make  any  payment  in  respect  thereof. 

7.  A  state  of  war  between  her  late  majesty  Queen  Victoria  and  the 
said  republic  commenced  at  5  p.  m.,  on  October  11,  1899. 

8.  Her  late  majesty's  forces  conquered  the  said  republic,  and  by  a 
proclamation  in  the  name  of  her  late  majesty,  dated  September  1, 1900, 
the  whole  of  the  territories  of  the  said  republic  were  annexed  to  and 
became  part  of  her  dominions  and  the  late  government  of  the  said 
republic  thereby  ceased  to  exist. 

9.  By  reason  of  the  said  conquest  and  annexation  her  late  majesty 
succeeded  to  the  sovereignty  of  the  said  government  with  all  its  rights 
and  duties  and  because  entitled  to  the  whole  property  of  the  said  govern- 
ment, and  the  obligation  which  vested  in  the  said  government  in  respect 
of  the  said  gold  is  now  as  binding  upon  his  majesty  as  though  the  acts 
and  things  which  gave  rise  to  such  obligation  had  been  done  or  suffered 
by  her  late  majesty. 

The  suppliants,  therefore,  humbly  pray  the  return  of  the  said  gold,  or 
payment  to  them  of  the  said  sum  of  £3804. 

Demurrer:  His  majesty's  attorney-general  on  behalf  of  our  lord  the  king  gives 
the  court  here  to  understand  and  be  informed  that  the  petition  of  right  is  bad  in  sub- 
stance and  in  law,  in  that  it  does  not  disclose  a  sufficient  or  lawful  or  any  obligation  on 
his  majesty  towards  the  suppliants,  or  any  legal  or  equitable  right  of  the  suppliants 
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against  hia  majesty  cognisable  by  the  courts  of  this  country  or  enforceable 
and  on  other  grounds  sufficient  in  law  to  sustain  this  demurrer. 

Joinder:    The  petition  herein  is  good  in  substance  and  in  law. 

S.  ft.  Finlay,  A.-G.,and  Sir  E.Carson,  8,-0,  {H,  Sutton  with  them), 
for  the  crown:  The  facts  alleged  in  the  petition  of  right  disclose  no 
obligation  on  the  part  of  his  majesty  towards  the  suppliants,  nor  any 
right  enforceable  in  this  court.  Where  the  sovereign  annexes  a  foreign 
country  the  terms  on  which  he  does  so  are  settled  by  him,  and  no 
court  of  law  has  any  power  to  interpret  or  enforce  those  terms.  Cook 
V.  Sprigg,  (1899)  A.  C.  572,  is  the  latest  of  a  long  series  of  authorities 
which  show  that  annexation  is  an  act  of  state,  and  that  the  muni- 
cipal courts  have  no  authority  to  enforce  obligations  assumed  by  the 
conquering  state  under  the  treaty  of  annexation. 

[They  referred  to  Nabob  of  the  Carnatic  v.  East  India  Co.,  (1791) 
1  Ves.  Jr.  371;  2  Ves.  Jr.  66.  Elphinstone  v.  Bedreechund,  (1830)  1 
Knapp,  P.  C.  316;  2  St.  Tr.  (N.  S.)  379.  Secretary  of  State  in  Coun- 
cil of  India  v.  Kamachee  Boye  Sahaba,  (1859)  13  Moo.  P.  C.  22; 
7  Moore's  Ind.  Ap.  Ca.  476.  Ex  Rajah  of  Coorge  v.  East  India  Co., 
(1860)  29  Beav.  300.  Sirdar  Bhagwan  Singh  v.  Secretary  of  State  for 
India,  (1874)  L.  R.  2  Ind.  Ap.  38.  Doss  v.  Secretary  of  State  for 
India,  (1875)  L.  R.  19  Eq.  509.  Rustomjee  v.  Reg.,  (1876)  1  Q.  B.  D. 
487;  2  Q.  B.  D.  69.  The  Commonwealth  v.  Sparhawk  (1788),  1  DaBas, 
383.     United  States  v.  Pacific  Railroad,  (1886)  13  Davis,  227.] 

To  take  an  extreme  case,  if  a  conquering  state  confiscated  all  private 
property  in  the  conquered  state  the,  owners  of  the  property  could  not 
obtain  redress  by  means  of  litigation  in  the  municipal  courts  of  the  con- 
quering state.  So,  in  the  present  case,  his  majesty's  government  having 
declined  to  recognize  the  suppliants'  claim,  this  court  has  no  power  to 
adjudicate  upon  it.  The  claim  is,  in  fact,  absolutely  without  foundation. 
Assuming  that  the  Transvaal  government  were  under  some  contractual 
obligation  to  indemnify  the  suppliants,  that  obligation  does  not  as  a 
result  of  the  annexation  fall  u|X)n  his  majesty.  There  is  no  principle  of 
international  law  by  which  a  conquering  state  becomes  ipso  facto  liable  to 
discharge  all  the  contractual  obligations  of  the  conquered  state. 

Lord  R.  Cecily  K,  C,  and  J.  A.  Hamilton,  K,  C,  (Theobald  Mathew  and 
A,  M,  Talbot  with  them),  for  the  suppliants:  For  the  purpose  of  this 
demurrer  the  facts  must  be  taken  to  be  as  stated  in  the  petition,  and  the 
case  may,  therefore,  be  argued  on  the  basis  that  the  gold  was  taken  by 
the  Transvaal  government  under  its  constitutional  powers;  that  the 
seizure  was  not  made  for  the  purpose  of  hostilities,  and  that  at  the 
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moment  of  aimexation  the  Transvaal  government  was  under  an  enforce- 
able obligation  to  return  the  gold  or  its  value.  The  case  for  the  sup- 
pliants may  be  put  in  the  form  of  three  propositions,  the  first  of  which  is 
that  by  international  law,  where  one  civilized  state  after  conquest 
annexes  another  civilized  state,  the  conquering  state,  in  the  absence  of 
stipulations  to  the  contrary,  takes  over  and  becomes  bound  by  all  the 
contractual  obligations  of  the  conquered  state,  except  liabilities  incurred 
for  the  purpose  of  or  in  the  course  of  the  particular  war.  The  writings 
of  jurists  on  international  law  and  stipulations  in  treaties  are  evidence  of 
what  is  international  law,  and  the  proposition  in  question  is  supported 
by  the  following  authorities:  Hall's  International  Law,  5th  ed.  99; 
Wheaton's  International  Law,  4th  ed.,  46;  Halleck's  International 
Law  (Baker's  1878  ed.),  vol.  ii,  504;  Calvo's  Droit  International,  4th 
ed.  vol.  i,  248;  vol.  iv.  404;  Heflfter's  Droit  International  de  I'Europe, 
4th  ed.  63,  64;  Ruber's  Die  Staatensuccession,  s.  217.  Secondly, 
international  law  is  part  of  the  law  of  England.  This  question  has  been 
much  considered  in  cases  relating  to  the  rights  and  privileges  of  ambas- 
sadors: see Barbuit's  Case  (1737),  Cas.  t.  Tal.  281 ;  Triquet  v.  Bath  (1764), 
3  Burr.  1478;  Heathfield  v.  Chilton  (1767),  4  Burr.  2016;  Viveash  v. 
Becker  (1814),  3  M.  and  S.  284;  15  R.  R.  488;  cases  dealing  with  the  seizure 
of  debts:  see  Dolder  v.  Huntingfield  (1805),  11  Ves.  Jr.  283;  8  R.  R.  159; 
Wolff  V.  Oxholm  (1817),  6  M.  and  S.  92;  18  R.  R.  313;  and  cases  turning  on 
the  law  as  to  territorial  waters:  see  Reg.  v.  Keyn  (1876),  2  Ex.  D.  63. 
All  these  cases  have  been  dealt  with  by  the  English  courts  on  the  footing 
that  the  principles  of  international  law  relating  to  them  form  part  of  the 
common  law  of  England.  Thirdly,  the  English  courts  have  recognized 
and  adopted  the  particular  principle  of  international  law  enunciated 
above  as  the  first  proposition:  Calvin's  Case  (1609),  4  Coke,  1;  Blankard 
V.  Galdy  (1693),  2  Salk.  411 ;  Campbell  v.  Hall  (1774),  1  Cowp.  204.  The 
sovereign  has,  it  is  admitted,  power  when  annexing  a  conquered  state  to 
impose  what  terms  and  conditions  he  pleases  as  to  the  taking  over  of  the 
obligations  of  the  conquered  state;  but  if  nothing  is  said  about  a  partic- 
ular obligation  then  it  must  be  deemed  to  have  been  taken  over,  and  it 
can  be  enforced  in  the  municipal  courts  of  the  conquering  state.  As 
soon  as  the  annexation  is  complete  the  sovereign's  absolute  power  to 
impose  terms  and  conditions  is  at  an  end,  and  the  rights  of  the  inhabitants 
of  the  conquered  state  must  be  recognized  and  dealt  with  in  the  same 
way  as  those  of  the  other  subjects  of  the  sovereign:  Advocate-General 
of  Bombay  v.  Amerchund  (1829),  1  Knapp  P.  C.  329,  n.;  Mayor  of 
Lyons  v.  East  India  Co.  (1836),  1  Moo.  P.  C.  175;  43  R.  R.  27;  King  of 
the  Two  Sicilies  v.  Willcox  (1851),  1  Sim.  (N.  S.)  301;  United  States  of 
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America  v.  Prioleau  (1865),  2  H.  &  M.  559;  United  States  v.  McRae 
(IHttU),  L.  H.  8Eq.  69;  Republic  of  Peru  v.  Peruvian  Guano  Co.  (1887), 
aa  (?h.  D.  489;  Republic  of  Peru  v.  Dreyfus  (1888),  38  Ch.  D,  348; 
Frith  V.  Keg.  (1872),  L.  R.  7  Ex.  365.  The  American  authorities  support 
the  contention  of  the  suppliants.  In  United  States  v.  Percheman  (1833), 
7  I^eters,  51,  at  p.  86,  Marshall,  C.  J.  said: 

It  in  very  unusual  even  in  cases  of  conquest  for  the  conqueror  to  do  more  than  to 
displiiCti  the  sovereign  and  assume  dominion  over  the  country.  The  modem  usage  of 
nations  which  has  become  law  would  be  >nolated;  that  sense  of  justice  and  of  right 
which  is  acknowledged  and  felt  by  the  whole  civilised  world  would  be  outraged,  if 
private  property  should  be  generally  confiscated  and  private  rights  annulled. 

[They  also  referred  toMitchel  v.  United  States  (1836),  9  Peters,  711; 
Bmith  V.  United  States  (1838),  10  Peters,  326;  Strother  v.  Lucas  (1838), 
12  Peters,  410.] 

With  regard  to  Cook  v.  Sprigg  (1899),  A.  C.  572,  the  facts  there  were  so 
very  different  from  those  of  the  present  case  that  it  cannot  be  regarded 
as  an  authority.  Moreover,  in  so  far  as  Cook  v.  Sprigg  (1899),  A.  C.  572 
laid  down  the  general  propositions  that  conquest  destroys  all  private 
rights,  and  that  the  repudiation  of  liability  by  a  government  is  an  act  of 
state  which  the  courts  cannot  inquire  into,  it  is  contrary  to  the  authori- 
ties and  to  the  principles  of  international  law:  see  Pollock  on  Torts,  7th ed., 
108,  109;  Law  Quarterly  Review,  vol.  xvi,  1,  2. 

The  other  cases  relied  on  by  the  crown  are  also  not  in  point.  They 
are  cases  where  attempts  were  being  made  to  enforce  rights  which  had 
been  the  subject  of  treaties  or  agreements  between  two  sovereign  powers, 
or  to  recover  property  which  had  been  seized  by  the  armed  forces  of  the 
crown.  The  present  case  does  not  fall  within  either  category.  The 
suppliants  are  not  seeking  to  set  aside  or  interfere  with  the  annexation, 
but  they  contend  that  one  of  the  effects  of  the  annexation  has  been  to 
transfer  from  the  Transvaal  government  to  the  crown  the  liabiUtyto 
indenmify  the  suppliants  for  the  loss  of  their  gold,  and  that  the  HabiUty 
is  one  which  can  be  enforced  in  this  court. 

[In  addition  to  the  cases  mentioned  above,  they  also  referred  to 
Walker  v.  Baird  (1892),  A.  C.  491,  and  Raleigh  v.  Goschen  (1898),  1  (Jh. 
73.] 

Sir  R,  B,  Finlay,  A.-G.,  in  reply:  Text-writers  on  international  law 
are  not  authoritative.  The  passages  from  their  writings  which  have 
been  quoted  do  not  really  support  the  first  proposition  put  forward  on 
behalf  of  the  suppliants;  they  are  mere  general  expressions  of  opinion, 
and  not  subject  to  the  qualification,  which  the  suppliants  concede,  that 
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the  proposition  must  be  limited  to  liabilities  incurred  before  war  and  not 
for  the  purpose  of  war.  This  concession  is  fatal  to  the  authority  of  the 
passages  relied  on.  The  proposition  is  further  qualified  by  the  admission 
that  a  conquering  state  may,  by  the  terms  of  the  annexation,  stipulate  that 
certain  liabilities  will  not  be  taken  over,  but  it  is  said  that  all  liabilities 
not  expressly  excepted  are  taken  over.  It  cannot  be  seriously  contended 
that  the  absence  from  Lord  Roberts'  proclamation  of  a  schedule  of 
excluded  debts  saddles  the  British  government  with  liability  for  all  the 
debts  of  the  Transvaal  government,  and  no  authority  has  been  or  can  be 
produced  to  support  this  contention.  Moreover,  there  are  passages  in 
Ruber's  Staatensuccession,  at  pp.  65,  66,  114,  115,  which  show  that  his 
views  on  this  |X)int  would  have  been  very  much  qualified  if  his  mind  had 
really  been  addressed  to  the  question  as  it  arises  in  this  case.  The 
proposition  of  the  suppliants  further  involves  an  unlimited  liability  on 
the  part  of  the  conquering  state — a  liability  "without  benefit  of  inven- 
tory." The  passages  cited  from  Hall,  Halleck  and  Heffter  do  not 
support  this  view,  but  on  the  contrary  rather  go  to  show  that  in  the  opin- 
ion of  these  writers  the  liability  of  the  conquering  state  does  not  extend 
beyond  the  amount  of  the  assets  taken  over;  but  the  text-books  are  not 
in  agreement  on  this  point:  see  Westlake's  International  Law,  part  i, 
76.  The  cases  cited  for  the  crown  establish  beyond  all  doubt  that  inter- 
national law  is  not  part  of  the  common  law  of  England,  and  that  the 
claims  of  the  suppliants  cannot  be  enforced  by  petition  of  right.  Decisions 
as  to  ambassadors  and  territorial  waters  are  beside  the  question;  they 
are  ex  necessitate  cases,  for  neither  ambassadors'  privileges  nor  territorial 
waters  could  be  said  to  exist  if  they  were  not  recognized  and  enforced  in 
courts  of  law. 

Cur,  adv,  vitlt. 


June  1.  The  judgment  of  the  court  (Lord  Alverstone,  C.J.,  Wills  and 
Kennedy,  JJ.)  was  read  by 

Lord  Alverstone,  CJ,  In  this  case  the  attorney-general,  on  behalf 
of  the  crown,  demurred  to  a  petition  of  right  presented  in  the  month 
of  June,  1904,  by  the  West  Rand  Central  Gold  Mining  Company, 
Limited.  The  petition  of  right  alleged  that  two  parcels  of  gold,  amount- 
ing in  all  to  the  value  of  £3804,  had  been  seized  by  officials  of  the  South 
African  Republic — £1 104,  on  October  2  in  course  of  transit  from  Johannes- 
burg to  Cape  Town,  and  £2700  on  October  9,  taken  from  the  bank 
premises  of  the  petitioners.  No  further  statement  was  made  in  the 
petition  of  the  circumstances  under  which,  or  the  right  by  which,  the 
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tbst  tbe  gokl  w  is  escfa  cmt  tmkm  jii— ■ii«i  <rf  bj.sndcaiixlBlfaC, 
porpoBBB  fl£,  tilt  tbcn  odstiiig  gweEnznent  of  tiit  laad  iwindAr,  and  tinitl  tiK 
finniiem.,  br  the  IsiTB  ctf  tiie  HMi  Rpv^iiic,  VBs  iiikIs  A  Bi^^ 
^xtsTBhie,toTaarBiig)|iliaat&.    Kane  of  tiieiKid  gold  has  been  icteam 
pfiaote  nor  did  tbe  Had  gai-mimept  makp  sij  pftjineBt  x&  ifiyeel  ihtavd 


The  petjticm  tliai  aHe^ied  ihMl  astatecf  inrtoTTiTnfinfiedatSp-m^on 
OeUDber  1 1 ,  18W,  tlk^  tlie  f oroes  <tf  tlie  lat«  qoeea  oaiu|^^ 
jyttd  that  br  a  prodam&tioxi  of  September  1, 1900,  the  vixife  oi  the  teni- 
tones  of  the  repahbc  wert  amiexad  to,  and  becmioe  part  of,  her  majesty's 
iloinixikmB,  a&d  that  the  ^T'eniixx&t  of  the  i^pobfic  ceased  to  ex^  Hie 
peHtioti  then  averred  that  br  reascm  of  the  ooDquest  andanxiexatkai,  her 
majestj  aaooeeded  to  the  SDverei^tT  of  the  Transraal  lepafafic,  and 
became  entitled  to  its  propertr;  and  that  the  ohiigatioii  miud  vcsbcd  in 
the  ^orenuxient  was  binding  upon  his  present  majesty  the  kins. 

Bef ofe  dpaiHng  vith  the  questions  of  law  which  w«e  aligned  before  us, 
we  think  it  hg^  to  say  that  we  nmst  not  be  taken  as  aooeding  to  the 
view  that  the  aUegataons  in  the  petition  disdosed  a  safBoent  groond  fcM* 
relief.  The  petition  appears  to  ns  demurrable  for  the  reason  that  it 
shows  no  obligation  of  a  eontractual  nature  on  the  part  of  the  Transvaal 
f^vemment«  For  all  that  appears  in  the  petition  the  seisore  mi^t  have 
beoi  an  act  of  lawless  violence.  The  allegations  that  A  seised  pxx>p»ty 
bekpnging  to  B,  and  that  thereupon  by  law  an  obfigata<m  arose  <m  the 
part  of  A  to  return  to  B  his  property,  or  pay  its  value,  mig^t  be  truly 
made  in  respect  of  any  wrongful  seinire  erf  A's  |Moperty.  We  do  not 
assent  to  the  proposition  of  Lord  Robert  Cecil  that  it  is  sufficient  to 
allege  what  may  be  a  ground  of  action  if  something  else  be  added  which 
is  not  stated.  Upon  all  sound  principles  of  pleading,  it  is  necessary  to 
allege  what  must ,  and  not  what  may,  be  a  cause  <rf  action,  and  unless  the 
obligation  allied  in  the  present  instance  arose  out  of  contract,  it  is 
clear  that  no  petition  of  right  could  be  maintained.  A  passage  in  the 
judgment  oi  Willes  J.  in  the  case  of  Gautret  v.  Egerton  (1S67),  L.  R.  2  C. 
p.  371,  states  this  view  so  clearly  that  we  think  it  well  to  quote  it. 
Willes  J.  savs: 

The  argumexit  urged  od  behalf  of  the  pUintif[s,  when  analysed,  amounts  to  this, 
that  we  ought  to  ooostroe  the  general  words  of  the  dedaratioQ  as  describing  whatever 
wort  of  negfigenoe  the  plaintiffs  can  prove  at  the  trial.  The  authorities,  however 
and  leasoo  and  good  sense,  are  the  other  way.  The  plaintiff  must,  in  his  dedaratinn, 
give  the  defendant  notice  oC  what  his  complaint  is.  He  must  recover  mcumium 
allegata  et  probata.     What  is  it  that  a  dedaratioQ  of  this  sort  should  state  in  order  to 
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fulfil  those  conditions?  It  ought  to  state  the  facts  upon  which  the  supposed  duty  is 
founded,  and  the  duty  to  the  plaintiff  with  the  breach  of  which  the  defendant  is 
charged 

I  need  scarcely  add  that  in  dealing  with  a  petition  of  right,  which  must 
be  based  upon  contract,  that  observation  would  of  course  have  its  full 
force  and  effect.  The  discussion,  however,  is  academical,  as  the  attor- 
ney-general for  the  crown,  as  well  as  Lord  Robert  Cecil  for  the  suppliants 
desired  that  we  should  deal  with  the  case  as  if  any  necessary  amen^lment 
had  been  made,  and  decide  the  question  whether  all  the  contractual 
obligations  of  a  state  annexed  by  Great  Britain  upon  conquest  are 
imposed  as  a  matter  of  course,  and  in  default  of  express  reservations 
upon  Great  Britain,  and  can  be  enforced  by  British  municipal  law  against 
the  crown  in  the  only  way  known  to  British  municipal  law,  that  is 
by  a  petition  of  right.  We  have  no  hesitation  in  answering  this  question 
in  the  negative,  but,  inasmuch  as  it  is  one  of  great  importance,  and  we 
have  had  the  advantage  of  hearing  very  able  argument  upon  both  sides, 
we  think  it  right  to  give  our  reasons  in  some  detail. 

Lord  Robert  Cecil  argued  that  all  contractual  obligations  incurred  by  a 
conquered  state,  before  war  actually  breaks  out,  pass  upon  annexation 
to  the  conqueror,  no  matter  what  was  their  nature,  character,  origin,  or 
history.  He  could  not  indeed  do  otherwise,  for  it  is  clear  that  if  any 
distinction  is  to  be  made  it  must  be  made  upon  grounds  which,  without 
depriving  the  original  liability  of  its  character  of  a  legal  obligation 
against  the  vanquished  state,  make  it  inexpedient  for  the  conquering 
state  to  adopt  that  liability  as  against  itself;  in  other  words,  upon  ethical 
grounds,  into  which  enter  considerations  of  propriety,  magnanimity, 
wisdom,  public  duty,  in  short,  of  policy,  in  the  broadest  and  widest  sense 
of  the  word.  It  is  equally  clear  that  these  are  matters  with  which  muni- 
cipal courts  have  nothing  to  do.  They  exist  for  the  purpose  of  deter- 
mining and  enforcing  legal  obligations,  not  for  the  purpose  of  dividing 
them  into  classes,  and  saying  that  some  of  them,  although  legally  bind- 
ing, ought  not  to  be  enforced.  The  broad  proposition  which  thus 
formed  the  basis  of  Lord  Robert  Cecil's  argument  almost  answers  itself, 
for  there  must  have  been,  in  all  times,  contracts  made  by  states  before 
conquest  such  as  no  conqueror  would  ever  think  of  carrying  out.  Some 
illustrations  will  occur  in  the  course  of  our  subsequent  remarks.  For 
the  moment  we  will  pursue  Lord  Robert's  argument  into  further  detail. 
His  main  proposition  was  divided  into  three  heads.  First,  that,  by 
international  law,  the  sovereign  of  a  conquering  state  is  liable  for  the 
obligations  of  the  conquered;  secondly,  that  international  law  forms 


22^  THE   AMERICAN   JOURNAL  OF  INTERNATIONAL  LAW 

fiturt  of  the  law  of  England;  and,  thirdly,  that  rights  and  obligations, 
irfak'b  were  binding  upon  the  conquered  state,  must  be  protected  and 
eim  lie  enforced  by  the  municipal  courts  of  the  conquering  state. 

In  liupport  of  his  first  proposition  Lord  Robert  Cecil  cited  passages 
irom  various  writers  on  international  law.  In  regard  to  this  class  of 
lUitbority  it  is  important  to  remember  certain  necessary  limitations  to 
iUj  value.  There  is  an  essential  difference,  as  to  certainty  and  definite- 
uetw,  Ijetween  municipal  law  and  a  system  or  body  of  rules  in  regard  to 
iuternational  conduct,  which,  so  far  as  it  exists  at  all  (and  its  existence  is 
aiMumed  by  the  phrase  'international  law''),  rests  upon  a  consensus  of 
civilis&ed  states,  not  expressed  in  any  code  or  pact,  nor  possessing,  in 
caite  of  dispute,  any  authorized  or  authoritative  interpreter;  and  capable, 
indeed,  of  proof,  in  the  absence  of  some  express  international  agreement, 
only  by  evidence  of  usage  to  be  obtained  from  the  action  of  nations  in 
similar  cases  in  the  course  of  their  history.  It  is  obvious  that,  in  respect 
of  many  questions  that  may  arise,  there  will  be  room  for  difference  of 
opinion  as  to  whether  such  a  consensus  could  be  shown  to  exist.  Per- 
haps it  is  in  regard  to  the  extra-territorial  privileges  of  ambassadors,  and 
in  regard  to  the  system  of  limits  as  to  territorial  waters,  that  it  is  least 
open  to  doubt  or  question.  The  views  expressed  by  learned  writers  on 
international  law  have  done  in  the  past,  and  will  do  in  the  future, valu- 
able service  in  helping  to  create  the  opinion  by  w^hich  the  range  of  the 
coimensuH  of  civilized  nations  is  enlarged.  But  in  many  instances  their 
pronouncements  must  be  regarded  rather  as  the  embodiments  of  their 
views  08  to  what  ought  to  be,  from  an  ethical  standpoint,  the  conduct 
of  nations  inter  se,  than  the  enunciation  of  a  rule  or  practice  so  uni- 
verwally  approved  or  assented  to  as  to  be  fairly  termed,  even  in  the 
qualified  sense  in  which  that  word  can  be  understood  in  reference  to 
ilia  relations  between  independent  political  communities,  "law."  The 
reference  which  these  writers  not  infrequently  make  to  stipulations  in 
parti(!ular  treaties  as  acceptable  evidence  of  international  law  is  as  little 
eon  viucir»g  as  the  attempt,  not  unknown  to  our  courts,  to  establish  a  trade 
(jUttton»  which  is  binding  without  being  stated,  by  adducing  evidence 
of  express  stipulations  to  be  found  in  a  number  of  particular  contracts. 

Before,  however,  dealing  with  the  specific  passages  in  the  writings  of 
jurists  upon  which  the  suppliants  rely,  we  desire  to  consider  the  proposi- 
tion, that  by  international  law  the  conquering  country  is  bound  to  fulfill 
the  obligations  of  the  conquered,  upon  principle;  and  upon  principle  we 
think  it  cannot  be  sustained.  When  making  peace  the  conquering  sov- 
ereign can  make  any  conditions  he  thinks  fit  respecting  the  financial 
obligations  of  the  conquered  country,  and  it  is  entirely  at  his  option  to 
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what  extent  he  will  adopt  them.  It  is  a  case  in  which  the  only  law  is 
that  of  military  force.  This,  indeed,  was  not  disputed  by  counsel  for 
the  suppliants;  but  it  was  suggested  that  although  the  sovereign  when 
making  peace  may  limit  the  obligations  to  be  taken  over,  if  he  does  not  do 
so  they  are  all  taken  over,  and  no  subsequent  limitation  can  be  put  upon 
them.  What  possible  reason  can  be  assigned  for  such  a  distinction? 
Much  inquiry  may  be  necessary  before  it  can  be  ascertained  under  what 
circumstances  the  liabilities  were  incurred,  and  what  debts  should  in 
foro  conscienti<B  be  assumed.  There  must  also  be  many  contractual 
liabilities  of  the  conquered  state  of  the  very  existence  of  which  the 
superior  power  can  know  nothing,  and  as  to  which  persons  having 
claims  upon  the  nation  about  to  be  vanquished  would,  if  the  doctrine 
contended  for  were  correct,  have  every  temptation  to  concealment — 
others,  again,  which  no  man  in  his  senses  would  think  of  taking  over. 
A  case  was  put  in  argument  which  very  well  might  occur.  A  country 
has  issued  obligations  to  such  an  amount  as  wholly  to  destroy  the 
national  credit,  and  the  war,  which  ends  in  annexation  of  the  country  by 
another  power,  may  have  been  brought  about  by  the  very  state  of 
insolvency  to  which  the  conquered  country  has  been  reduced  by  its  own 
misconduct.  Can  any  valid  reason  be  suggested  why  the  country  which 
has  made  war  and  succeeded  should  take  upon  itself  the  liability  to  pay 
out  of  its  own  resources  the  debts  of  the  insolvent  state,  and  what 
difference  can  it  make  that  in  the  instrument  of  annexation  or  cessation 
of  hostilities  matters  of  this  kind  are  not  provided  for?  We  can  well 
understand  that,  if  by  public  proclamation  or  by  convention  the  con- 
quering country  has  promised  something  that  is  inconsistent  with  the 
repudiation  of  particular  liabilities,  good  faith  should  prevent  such 
repudiation.  We  can  see  no  reason  at  all  why  silence  should  be  supposed 
to  be  equivalent  to  a  promise  of  universal  novation  of  existing  contracts 
with  the  government  of  the  conquered  state.  It  was  suggested  that  a 
distinction  might  be  drawn  between  obligations  incurred  for  the  purpose 
of  waging  war  with  the  conquering  country  and  those  incurred  for  general 
state  expenditure.  What  municipal  tribunal  could  determine,  accord- 
ing to  the  laws  of  evidence  to  be  observed  by  that  tribunal,  how  particu- 
lar sums  had  been  expended,  whether  borrowed  before  or  during  the  war? 
It  was  this  and  cognate  difficulties  which  compelled  Lord  Robert  Cecil 
ultimately  to  concede  that  he  must  contend  that  the  obligation  was 
absolute  to  take  over  all  debts  and  contractual  obligations  incurred 
before  war  had  been  actually  declared. 

Turning  now  to  the  text-writers,  we  may  observe  that  the  proposition 
we  have  put  forward  that  the  conqueror  may  impose  what  terms  he 
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thifilcji  fif.  in  rfApect  of  the  obligBtions  of  the  conquered  temtoiy,  imd 
Ihhl  fi^.  Alone  muflt  be  the  judge  in  such  a  matter,  is  clearly  reeo^xed  bv 
f>rot.itiji:  jiee  War  and  Peace,  Book  III,  chap. 8,  8.  4,  azid  the  Xotea  to 
tinf\tfryrAr/n  edition  of  1724,  vol.  ii,  p.  632.  For  the  aanrtion  that  a 
lifi^  lA  to  \rfi  drawn  at  the  moment  of  annexation,  and  that  the  conquering 
mtvfirhffn  ha#i  no  right  at  any  later  stage  to  say  what  obligations  he  will  or 
will  fi<»t  AAmjme,  we  venture  to  think  that  there  is  no  authority  whatever. 
A  (Urt^.nhf.  was  at  one  time  urged  by  some  of  the  older  writers  that  to  the 
Mfr#?Tit  (ft  the  assets  taken  over  by  the  conqueror  he  ought  to  satisfy  the 
fMAn  hi  the  conquereri  state.  It  is,  in  our  opinion,  a  mere  expression  of 
i)^  #^.hiral  views  of  the  writers;  but  the  proposition  now  contended  for 
is  a  vast,  extension  even  of  that  doctrine.  It  has  been  urged  that,  in 
niirneTOus  rases,  both  of  peace  and  of  cession  of  territories,  special 
frr<fVisiori  has  F>een  ma^ie  for  the  discharge  of  obligations  by  the  country 
M'it^\fUug^  the  cession  or  getting  the  upper  hand  in  war;  but,  as  we  have 
Alr^'/)/|y  [Kiinte/1  out,  conditions  the  result  of  express  mutual  consent 
^i#rt,wi^ri  two  nations  afford  no  support  to  the  argunoent  that  obligations 
uttl  ^'xpN'ssly  provided  for  are  to  follow  the  course,  by  no  means  uniform 
f  rtk^n  )9y  sijr-h  treaties.  Sckj  as  to  this,  s.  27  of  the  4th  edition  of  Hall's 
\hiMutvi\hun\  Law,  and  the  opinion  of  Lord  Clarendon  there  cited. 
//»rd  l(/il>erf.  (Veil  cit^jd  a  passage  from  Mr.  Hall's  book,  4th  ed.,  105,  in 
whi/  h  h^  stati'd  that  the  annexing  power  is  liable  for  the  whole  of  the 
tMi\A  of  Mii^  state  annexed.  It  cannot,  however,  be  intended  as  an 
Mf  K/ifisMvn  Of  unrjuntified  statement  of  the  practice  of  nations,  whatever 
lUfr^  havM  Irt^n  {\m*  opinion  of  the  writer  as  to  what  should  be  done  in 
nil'  li  /  ««K'«  It  is  not,  in  our  o|)inion,  directed  to  the  particular  subject 
Uh^  fMi/|i*r  dift'iiHMion.  The  earlier  parts  of  the  same  chapter  contain 
|fM«4*Mi|/iM  IfMonwiwfcnt  with  any  such  view.  We  would  call  attention 
|»or»i/iilnrlv  to  s.  !j7,  on  pp.  US  and  99,  of  the  4th  edition,  where  the  ques- 
hhu  M«i  t/»  tlif'  I'Ktirit  to  which  obligations  do  not  pass  is  discussed,  and 
\hh  po»4»:«|/«'  on  pp.  101  and  102,  referring  to  the  discussion  between  Eng- 
JMfi/l  hw\  tli<'  I'nitrd  Statosin  1S54,  in  which  Lord  Clarendon's  contention 
\  liM»  Vli»<ir/»  did  not  iidicrit  the  obligations  or  rights  of  Spain  is  approved 
of  l»^  Vlf.  Ihill.  In  the  sanio  way  the  passage  from  Halleck,  s.  25  of 
/•tfMp  i\\  i^\r  HherRton  Maker's  edition  of  1878),  cited  by  Lord  Robert 
^^^d,  I  huuhl  !»»<  ronstriH'd  as  meaning  to  lay  down  any  such  general 
|ff/ip/»Mi»ion  It  in  v\Uh\  fron»  a  chapter  in  which  other  sections  contain 
|fM'»Mfi<^^/'q  in/'onfliflff^nf-  with  the  view  that  the  legal  obligation  to  fulfill  all 
r/iffffMf'lq  p«fl«»d  to  the  ronrjuering  state.  The  particular  section  is  in 
fM^I  /JiM^f^fl  t/i  tliM  oliligations  of  the  conquering  or  annexing  state 
Mpofi  I  hi'  rli^hfff  of  private  property  of  the  individual — the  point  which 
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formed  the  subject  of  discussion  in  the  American  cases  upon  which  the 
suppliants  relied  and  with  which  we  shall  deal  later  on.  The  passage 
from  Wheaton  (Atlay's  ed.,  46,  s.  30)  shows  that  the  writer  was  only- 
expressing  an  opinion  respecting  the  duty  of  a  succeeding  state  with 
regard  to  public  debts,  and,  as  the  note  to  the  passage  shows,  it  is  really 
based  upon  the  fact  that  many  treaties  have  dealt  with  such  obligations 
in  different  ways.  We  have  already  pointed  out  how  little  value  particu- 
lar stipulations  in  treaties  possess  as  evidence  of  that  which  may  be 
called  international  common  law.  We  have  not  had  the  opportunity 
of  referring  to  the  edition  of  Calvo,  cited  by  Lord  Robert  Cecil,  but  the 
sections  of  the  8th  book  of  the  edition  published  in  1872  contain  a 
discussion  as  to  the  circumstances  under  which  certain  obligations 
should  be  undertaken  by  the  conquering  state.  The  distinction  between 
the  obligations  of  the  successor  with  regard  to  the  private  property  of 
individuals  on  the  one  hand,  and  the  debts  of  the  conquered  state  on  the 
other,  is  clearly  pointed  out,  and  paragraphs  1005  and  1010  are  quite 
inconsistent  with  any  recognition  by  the  author  of  the  proposition  con- 
tended for  by  the  suppliants.  The  same  observations  apply  to  Heffter, 
another  work  upon  which  reliance  was  placed.  As  regards  Max  Ruber's 
work  on  State  Succession,  published  in  1898,  there  is  no  doubt,  as  appears 
from  Mr.  Westlake's  recent  book  on  International  Law,  published  last 
year,  and  from  other  criticisms,  that  Huber  does  not  attempt  to  press  the 
duty  of  a  succeeding  or  conquering  state  to  recognize  the  obligations  of 
its  predecessor  to  a  greater  extent  than  previous  writers  on  international 
law,  but  the  extracts  cited  by  the  attorney-general  in  his  reply  and  other 
passages  in  Ruber's  book  show  that  even  his  opinion  falls  far  short  of  the 
proposition  for  which  the  suppliants  contend.  But  whatever  may  be  the 
view  taken  of  the  opinions  of  these  writers,  they  are,  in  our  judgment, 
inconsistent  with  the  law  as  recognized  for  many  years  in  the  English 
courts;  and  it  is  sufficient  for  us  to  cite  the  language  of  Lord  Mansfield 
in  Campbell  v.  Hall,  1  Cowp.  204,  at  p.  209,  in  a  passage  the  authority  of 
which  has,  so  far  as  we  know,  never  been  called  in  question: 

It  is  left  by  the  constitution  to  the  king's  authority  to  grant  or  refuse  a  capitula- 
tion. *  *  *  If  he  receives  the  inhabitants  under  his  protection  and  grants  them 
their  property  he  has  a  power  to  fix  such  terms  and  conditions  as  he  thinks  proper. 
He  is  entrusted  with  making  the  treaty  of  peace;  he  may  yield  up  the  conquest  or 
retain  it  upon  what  terms  he  pleases.  These  powers  no  man  ever  disputed,  neither 
has  it  hitherto  been  controverted  that  the  king  might  change  part  or  the  whole  of  the 
law  or  political  form  of  government  of  a  conquered  dominion. 

And  so,  much  earlier,  in  the  year  1722  (2d   Peere  Williams,  75),   it  is 
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naifl  by  thf^  TDtiHtP^r  of  tlic  rolls  to  have  been  determined  by  the  kuc^  oc 
the  privy  council  tliat 


w\ttTf:  thf.  kinff  of  Krif^lniiil  rorHiiiorn  a  country  it  is  a  different 

i\t$;  iv*nf\iurrftr  \>y  fwivinjc  i\u^  Uvi'h  of  tho  {XMiplc  conquered  gaiiiB  a  right  aikd  cropersj 

in  mitU  iffo^pU',  in  rntimuiMvun*  of  which  he  may  impose  upon  them  wibas  bm  ht 

prodsccri 


by  i'Jtx\f\\ii*Hl,  and  the;  fnM{uont  asHuinption  in  such  cases  of  the 

of  th*j  t#rrritory  c^dc-d  by  tlM?Mt/it<»  accepting  the  cession  was  lefeircd  to. 

Thuy  rnay  Ik?  rliMrniHwd  in  a  Hc»ntrnco.     The  considerations  which  af^ified 

\A9  f¥*a':i;able  c^'MHion  raise  hucIi  diflcn^nt  (juestions  from  those  which  apphr 

to  corKjijfHt  t  hat  it  would  aimwor  no  useful  purpose  to  discuss  them  in 

df'taib 

TIk?  WTcririd  pro|iosilion  urgrd  by  I^)rd  Robert  Cecil,  that  inteniatioiial 
law  forms  part  of  the  law  of  England,  recjuircs  a  word  of  explanation  and 
comrnent.  It  is  cjuile  truo  that  whatever  has  received  the  common 
viit\»ii*ui  iii  i'\  wW'vM'A  rial  ions  must  have  received  the  assent  of  our  country. 
and  tliat  to  whi^'ii  wc*  have  assrnted  along  with  other  nations  in  general 
may  proj^frly  Ix*  called  international  law,  and  as  such  will  beacknowl- 
edK<;<l  and  applied  by  our  municipal  tribunals  when  legitimate  occasion 
arim^s  for  tliosi*  tribunals  lo  decide  (|uestions  to  which  doctrines  of  inter- 
national law  may  Is*  rel(*vant.  Hut  any  doctrine  so  invoked  must  be  one 
really  accepted  as  binding  between  luitions,  and  the  international  law 
sought  to  \h*  applied  must,  like  anylliing  else,  l)e  proved  by  satisfactory 
evidence,  wliich  must  show  either  that  the  particular  proposition  put 
forward  lias  been  recognized  and  acte(i  \\\\o\\  by  ourowncountr3',orthat 
it  is  of  such  a  nature,  and  has  Immmi  so  widely  and  generally  accepted, 
that  it  can  hardly  ix'  supposed  that  any  civilized  state  would  repudiate 
it.  The  mere  <ipinions  of  jurists,  however  eminent  or  learned,  that  it 
ought  Ui  Ixr  so  recogni/cd,  are  not  in  themselves  sufficient.  They  must 
have  received  the  express  s/iiu'tion  of  international  agreement,  or  grad- 
ually have  grown  to  be  part  of  internat  ional  law  by  their  frequent  practi- 
cal recognition  in  denlings  between  various  nations.  We  adopt  the  lan- 
guage uM*d  by  liord  Uussell  of  Killowen  in  his  address  at  Saratoga  in 
WM\  on  the  s!ibj('ct  of  international  law  and  arbitration: 

What,  tlH'fi.  in  ind'rrmtioiia!  law?  I  know  no  hctt(T  definition  of  it  than  that  it  is 
tlu*  Hiifn  of  th<*  riilt^N  or  \\m\.\i^vn  which  civih/itMi  HtatcM  have  agreed  shall  be  binding  upon 
them  in  their  dcalin^H  with  ori«*  an<ithcr. 

In  our  judgment,  the  second  proposition  for  wliich  Lord  Robert  Cecil  con- 
tended in  his  argument  before  us  ought  to  be  treated  as  correct  only  if 
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the  term  "international  law"  is  understood  in  the  sense,  and  subject  to 
the  limitations  of  application,  which  we  have  explained.  The  authorities 
which  he  cited  in  support  of  the  proposition  are  entirely  in  accord  with 
and,  indeed,  well  illustrate  our  judgment  upon  this  branch  of  the  argu- 
ments advanced  on  behalf  of  the  suppliants;  for  instance,  Barbuit's  Case, 
Cas.  t.  Tal.  281;  Triquet  v.  Bath,  3  Burr.  1478,  and  Heathfield  v.  Chilton, 
4  Burr.  2016,  are  cases  in  which  the  courts  of  law  have  recognized  and 
have  given  effect  to  the  privilege  of  ambassadors  as  established  by 
international  law.  But  the  expressions  used  by  Lord  Mansfield  when 
dealing  with  the  particular  and  recognized  rule  of  international  law  on 
this  subject,  that  the  law  of  nations  forms  part  of  the  law  of  England, 
ought  not  to  be  construed  so  as  to  include  as  part  of  the  law  of  England 
opinions  of  text-writers  upon  a  question  as  to  which  there  is  no  evidence 
that  Great  Britain  has  ever  assented,  and  a  fortiori  if  they  are  contrary 
to  the  principles  of  her  laws  as  declared  by  her  courts.  The  cases  of 
Wolff  V.  Oxholm,  6  M.  and  S.  92;  18  R.  R.  313,  and  Rex  v.  Keyn,  2  Ex.  D. 
63,  are  only  illustrations  of  the  same  rule — namely,  that  questions  of 
international  law  may  arise,  and  may  have  to  be  considered  in  connection 
with  the  administration  of  municipal  law. 

We  pass  now  to  consider  the  third  proposition  upon  which  the  success 
of  the  suppliants  in  this  case  must  depend — namely,  that  the  claims  of 
the  suppliants  based  upon  the  alleged  principle  that  the  conquering  state 
is  bound  by  the  obligations  of  the  conquered  can  be  enforced  by  petition 
of  right.  It  is  the  consideration  of  this  part  of  the  case  which  brings  out 
in  the  strongest  relief  the  difficulties  which  exist  in  the  way  of  the 
suppliants.  It  is  not  denied  on  the  suppliants'  behalf  that  the  conquer- 
ing state  can  make  whatever  bargain  it  pleases  with  the  vanquished; 
and  a  further  concession  was  made  that  there  may  be  classes  of  obliga- 
tions that  it  could  not  be  reasonably  contended  that  the  conquering  state 
would  by  annexation  take  upon  itself,  as,  for  instance,  obligations  to 
repay  money  used  for  the  purposes  of  the  war.  We  asked  more  than 
once  during  the  course  of  the  argument  by  what  rule,  either  of  law  or 
equity,  which  could  be  applied  in  municipal  courts  could  those  courts 
decide  as  to  the  obligations  which  ought  or  ought  not  to  be  discharged 
by  the  conquering  state.  To  refer  again  to  the  instance  given  in  the 
commencement  of  this  judgment  the  obligation  incurred  by  the  con- 
quered state  by  which  their  credit  has  been  ruined  may  have  been  con- 
tracted for  insufficient  consideration  or  under  circumstances  which 
would  make  it  perfectly  right  from  every  point  of  view  for  the  conquering 
state  to  repudiate  it  in  whole  or  in  part.  No  answer  was,  or  could  be, 
given.     Upon  this  part  of  the  case  there  is  a  series  of  authorities  from 
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the  year  1793  down  to  the  present  time,  holding  that  matters  which  fall 
properly  to  be  determined  by  the  crown  by  treaty  or  as  an  act  of  state 
are  not  subject  to  the  jurisdiction  of  the  municipal  courts,  and  that 
rights  supposed  to  be  acquired  thereunder  cannot  be  enforced  by  such 
courts.  It  is  quite  unnecessary  to  refer  in  detail  to  them  all.  They 
extend  from  Nabob  of  the  Camatic  v.  East  India  Ck).,  1  Ves.  Jr.  371; 
2  Ves.  Jr.  56,  down  to  Ck)ok  v.  Sprigg  (1899),  A.  C.  572.  As  a  great  deal 
of  argument  was  addressed  to  us  upon  the  latter  case,  we  think  it  right  to 
say  that,  although  it  was  contended  that  the  actual  decision  was  not  in 
harmony  with  the  views  of  the  American  courts  upon  analogous  matters, 
no  authority  was  cited,  or,  as  far  as  we  know,  exists,  which  throws  any 
doubt  upon  that  part  of  the  judgment  which  is  in  the  following  words: 

The  t&king  possesBion  by  her  majesty,  whether  by  cession  or  by  any  other  means 
by  which  sovereignty  can  be  acquired,  was  an  act  of  state  and  treating  Sigcau  as  an 
independent  sovereign,  which  the  appellants  are  compelled  to  do  in  deriving  title 
from  him.  It  is  a  well-established  principle  of  law  that  the  transactions  of  independ- 
ent states  between  each  other  are  governed  by  other  laws  than  those  which  munici- 
pal courts  administer.  It  is  no  answer  to  say  that  by  the  ordinary  principles  of  inter- 
national law  private  property  is  respected  by  the  sovereign  which  accepts  the  cession 
and  assumes  the  duties  and  legal  obligations  of  the  former  sovereign  with  respect  to 
such  private  property  within  the  ceded  territory.  All  that  can  be  properly  meant 
by  such  a  proposition  is  that  according  to  the  well-understood  rules  of  international 
law,  a  change  of  sovereignty  by  cession  ought  not  to  affect  private  property,  but  no 
municipal  tribunal  has  authority  to  enforce  such  an  obligation. 

We  do  not  repeat  the  citations  of  Secretary  of  State  for  India  v.  Kama- 
chee,  13  Moo.P.C.  22,  and  Doss  v.  Secretary  of  State  for  India,  L.R.19  Eq. 
509,  referred  to  in  the  judgment  in  Cook  v.  Sprigg  (1899),  A.  C.  572. 
They  form  part  of  the  chain  of  authorities  to  which  we  have  referred, 
and  we  observe  in  passing  that  we  are  not  to  be  considered  as  throwing 
any  doubt  upon  the  correctness  of  the  decision  itself  in  Ck)ok  v.  Sprigg 
(1899) ,  A.  C.  572.  The  case  of  Rustomjee  v.  Reg.,  1  Q.  B.D.  487;  2  Q.B.D. 
69,  affirmed  in  the  court  of  appeal,  deserves,  however,  one  word  of 
comment.  There  the  British  government  had  received  from  the  Chinese 
government  a  sum  of  money  in  respect  of  certain  claims  made  upon  that 
government  by  persons,  of  whom  the  petitioner  was  one.  A  petition  of 
right  was  brought  in  order  to  enforce  payment  by  our  government  of 
those  claims  out  of  the  sum  so  received  by  the  British  government. 
From  some  points  of  view  that  case  maybe  considered  much  stronger 
in  favor  of  the  suppliant  than  the  present,  the  money  having  been 
received  by  the  crown  under  a  treaty  specifically  on  account  of  the  debts 
due  to  British  subjects.     In  delivering  the  judgment  of  the  court  of 
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appeal,  Lord  Coleridge  used  language  which  has  a  strong  bearing  on  the 
present  case.     He  said  (  2  Q.  B.  D.,  at  p.  73): 

The  queen  might  or  not,  as  she  thought  fit,  have  made  peace  at  all;  she  might  or 
not,  as  she  thought  fit,  have  insisted  on  this  money  being  paid  her.  She  acted 
throughout  the  making  of  the  treaty  and  in  relation  to  each  and  every  of  its  stipula- 
tions in  her  sovereign  character,  and  by  her  own  inherent  authority;  and,  as  in  making 
the  treaty,  so  in  performing  the  treaty,  she  b  beyond  the  control  of  municipal  law, 
and  her  acts  are  not  to  be  examined  in  her  own  courts. 

It  was  contended  by  Lord  Robert  Cecil  that  the  view  we  are  taking  was 
inconsistent  with  certain  American  decisions  and  with  certain  decisions 
of  our  own  court  of  chancery,  to  which  we  think  it  right  to  refer.  A 
careful  examination  of  these  cases  satisfies  us  that  rightly  understood  no 
such  inconsistency  exists.  The  American  cases  were  a  series  of  decisions 
of  the  Supreme  Court  of  the  United  States  respecting  the  rights  of  the 
owners  to  landed  property  in  territories  formerly  forming  part  of  inde- 
pendent countries  which  had  been  ceded  to  or  annexed  by  the  United 
States.  The  particular  cases  cited  were  United  States  v.  Percheman, 
7  Peters  51;  Mitchell  v.  United  States,  9  Peters,  711;  Smith  v.  United 
States,  10  Peters,  326,  and  Strother  v.  Lucas,  12  Peters,  410.  These 
cases  arose  respecting  the  rights  of  landed  property  in  Florida,  Louisiana 
and  Missouri.  They  were  all  cases  of  cession,  and  in  all  of  them  the 
treaties  of  cession  and  subsequent  legislation  of  the  United  States  pro- 
tected the  rights  of  owners  of  private  property  as  they  existed  at  the 
time  of  cession,  and  the  sole  question  was  whether,  under  the  circum- 
stances of  each  individual  case,  private  rights  of  property  existed  and 
could  be  enforced  as  against  the  United  States.  No  question  of  duty  of 
the  country,  to  whom  the  territory  passed,  of  fulfilling  the  obligations 
of  the  original  country  in  any  other  respect  arose;  and  the  language  of 
Marshall  C.  J.,  7  Peters,  at  p.  86,  and  of  Baldwin  J.,  9  Peters,  at  p.  733; 
10  Peters,  at  p.  329,  all  of  which  is  to  the  same  effect,  must  be  construed 
solely  with  reference  to  the  rights  of  private  property  in  individuals,  such 
property  being  locally  situated  in  a  country  annexed  by  another  country. 
We  asked  Lord  Robert  Cecil  and  Mr.  Hamilton  whether  they  had  been 
able  to  find  any  case  in  which  a  similar  principle  had  been  applied  to 
personal  contracts  or  obligations  of  a  contractual  character  entered  into 
between  a  ceding  or  conquered  state  and  private  individuals.  They 
informed  us  that  they  had  not  been  able  to  do  so,  nor  do  we  know  of  any 
such  case.  It  must  not  be  forgotten  that  the  obligations  of  conquering 
states  with  regard  to  private  property  of  private  individuals,  particularly 
land  as  to  which  the  title  had  already  been  perfected  before  the  conquest 
or  annexation,  are  altogether  different  from  the  obligations  which  arise 
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in  respect  of  personal  rights  by  contract.  As  is  said  in  more  cases  than 
one,  cession  of  territory  does  not  mean  the  confiscation  of  the  property 
of  individuals  in  that  territory.  If  a  particular  piece  of  property  has 
been  conveyed  to  a  private  owner  or  has  been  pledged,  or  a  lien  has  been 
created  upon  it,  considerations  arise  which  are  different  from  those 
which  have  to  be  considered  when  the  question  is  whether  the  con- 
tractual obligation  of  the  conquered  state  tow^ards  individuals  is  to 
be  undertaken  by  the  conquering  state.  The  English  cases  on  which 
reliance  was  placed  were  United  States  v.  Prioleau,  2  H.  &.  M.  559,  in 
which  a  claim  was  made  by  the  United  States  government  to  cotton  which 
had  been  the  property  of  the  confederated  states;  United  States  v. 
Macrae,  L.  R.  8  P]q.  69,  which  recognized  the  right  of  the  government 
suppressing  rebellion  to  all  moneys,  goods  and  treasures  which  were 
public  property  at  the  time  of  the  outbreak:  Republic  of  Peru  v. 
Peruvian  Guano  Co.,  36  Ch.  D.  489,  and  Republic  of  Peru  v.  Dre3^us, 
38  Ch.  I).  348.  The  only  principle,  however,  which  can  be  deduced  from 
these  cases  is  that  a  government  claiming  rights  of  property  and  rights 
under  a  contract  cannot  enforce  those  rights  in  our  courts  without  fulfill- 
ing the  terms  of  the  contract  as  a  w^hole.  They  have,  in  our  judgment, 
no  bearing  upon  the  propositions  which  we  have  been  discussing.  We 
are  aware  that  we  have  not  commented  upon  all  the  cases  which  were 
cited  before  us — we  have  not  failed  to  consider  them;  and  any  arguments 
which  could  be  founded  upon  them  seem  to  us  to  be  covered  by  the 
observations  already  made.  We  are  of  opinion,  for  the  reason  given, 
tlwit  no  right  on  the  part  of  the  suppliants  is  disclosed  by  the  petition 
which  can  be  enforced  as  against  his  majesty  in  this  or  in  any  municipal 
court;  anil  we  therefore  allow  the  demurrer,  with  costs. 

Judgment  for  the  crown. 


For  a  discussion  of  this  case,  both  as  to  the  correctness  or  incorrectness 
of  the  conclusion  and  the  relation  of  international  to  municipal  law,  see 
an  article  by  Professor  Westlake,  Is  International  Law  a  Part  of  the 
Law  of  England  (22  Law  Quarterly  Rev.,  14-16). 

Attention  is  called  to  the  judgment  of  Chief  Justice  Marshall  in  U.  S.  v. 
Percheman  (1833),  7  Peters  51,  which  was  cited  in  the  principal  case  but 
which  was  not  given  full  force  and  effect. — J.  B.  S. 
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DECISION  BY  THE  SWISS  FEDERAL  COURT  CONCERNING  THE  INTERNA- 
TIONAL AND  CONSTITUTIONAL  EFFECTS  OF  TERRITORIAL  POSSESSION 
AND  THE  DUTY  OF  A  SUCCEEDING  STATE  TO  RECOGNIZE  THE  CONCES- 
SIONS GRANTED  BY  ITS  PREDECESSOR 

Historical  Introduction^ 

The  legal  foundation  for  this  decision  is  as  follows:  The  portion  of 
the  Rhine  which  separates  the  territory  of  the  cantons  of  Zurich  and 
SchafiThausen,  was  ever  since  the  middle  ages  the  cause  of  disputes 
between  these  two  countries.  A  decision  by  a  court  of  arbitration  of 
1555  pronounced  their  reciprocal  duty  to  leave  the  river  in  its  statu  quo 
and  fixed  the  boundary,  but  in  a  manner  which  later  gave  rise  to  a  suit, 
decided  by  the  Federal  Court  in  1897,  in  which  the  people  of  Schaff- 
hausen  claimed  the  whole  width  of  the  river  as  theirs,  as  they  did  three 
centuries  ago,  while  the  people  of  Zurich  contended  that  the  middle  of 
the  Rhine  constituted  the  cantonal  boundary.  It  appeared  from  the 
legal  documents  submitted  to  the  Federal  Court,  that  even  in  the  seven- 
teenth and  eighteenth  centuries  there  seems  to  have  prevailed  uncer- 
tainty as  to  the  jurisdiction  over  the  Rhine,  that  both  cantons  exercised 
acts  of  sovereignty  with  respect  to  the  river,  and  that  particularly  during 
the  larger  part  of  the  nineteenth  century,  Zurich  exercised  actual 
jurisdiction  over  the  southern  half  of  the  river,  which  in  fact  was  in  no 
wise  disputed  by  SchafiThausen.  An  agreement  of  1824,  regulating  the 
riparian  rights  which  establishes  the  statu  quo  with  respect  to  the  river 
bed,  like  the  decision  of  1555  seems  to  rest  equally  upon  the  supposition 
that  both  states  had  equal  rights  in  the  river.  During  this  period  each 
canton  granted  concessions  in  accordance  with  its  laws  for  works  erected 
on  its  side  of  the  river,  reserving  to  the  neighboring  state,  it  is  true,  the 
right  of  protest  existing  under  the  agreement  regulating  the  riparian 
rights.  In  the  case  of  works  which  extended  over  both  cantons,  a 
mutual  understanding  was  generally  reached  between  the  two  govern- 
ments. One  of  the  works,  obtaining  a  concession  from  Zurich  on  its 
side  of  the  river,  was  the  pottery  establishment  of  Ziegler  Bros.,  whose 
water  rights  were  extended  repeatedly. 

When  efforts  were  being  made  in  the  canton  of  Zurich  to  erect  large 
power  works  at  the  Rhine-falls  toward  the  end  of  eighties,  SchafiThausen 
assumed  a  dififerent   attitude;  it   not  only  disputed  Zurich's  right  to 

*  Compare:  Max  Huber,  Ein  Beitrag  zur  Lehre  von  der  Gebietshoheit  an  Grenz- 
fluessen,  in  the  first  volume  of  Zeitscluift  fiir  V6lkerrecht  imd  Bimdesstaatsrecht 
(1906),  pp.  29-52,  159-217. 
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authorize  alone  any  works  at  the  Rhine-falls,  but  reasserted  in  a  suit 
before  the  Federal  CJourt  its  old  claim  to  the  whole  Rhine,  which  had 
practically  been  forgotten;  in  the  meanwhile.  The  Federal  Court, 
which,  as  a  court  of  first  and  last  resort,  adjudges  ail  intercantonal 
disputes,  decided  that,  though  SchaflFhausen  was  not  the  owner  of 
the  entire  width  of  the  river  for  the  whole  distance  of  the  Rhine,  it 
was  such  owner  as  to  a  part,  notwithstanding  the  fact  that  Zurich 
had  exercised  jurisdiction  over  the  southern  half  of  the  Rhine  for 
about  seventy  years,  going  back  to  the  decision  of  1555  and  regarding 
Schaffhausen's  ownership,  which  it  deemed  recognized  therein,  as  incap- 
able of  being  lost  through  any  change  in  actual  possession.  Zurich 
accordingly  has  no  right  to  exercise  acts  of  sovereignty  with  respect  to 
the  half  of  the  river  adjoining  its  territory,  for  example,  to  grant  other 
concessions,  or  to  assert  claims  based  upon  existing  rights,  granted 
it,  e.  g.y  to  the  payment  of  water  taxes.  It  has  guaranteed  this  also  to 
SchafiThausen  through  an  agreement  of  the  year  1900.  Zurich  can 
today  acquire  rights  with  respect  to  the  portion  of  the  Rhine  in  question, 
as  against  SchaflFhausen  only  by  virtue  of  the  agreements  concerning  the 
regulation  of  riparian  rights  of  1824  and  1900  and  under  the  general 
rules  governing  interstate  rights  of  vicinage. 

As  a  result  of  the  rejection  of  Zurich's  claim  to  the  ownership 
of  the  southern  half  of  the  river,  the  status  of  the  owners  of  water 
works  on  the  Zurich  side  was  changed  inasmuch  as  the  water  works 
were  now  in  SchaflFhausen  territory  while  the  possessor  of  the  water 
sovereignty  was  no  longer  the  grantor  of  the  concession,  Zurich,  but 
the  new  sovereign,  SchaflFhausen.  SchaflFhausen  which,  during  the  prog- 
ress of  the  dispute  with  Zurich,  assumed  a  harsher  and  harsher  atti- 
tude with  respect  to  the  Zurich  water  interests  in  the  Rhine,  took  the 
position  that  the  concessions  granted  by  Zurich  were  without  legal 
foundation,  not  having  been  made  by  a  competent  sovereign,  and  need 
not  be  recognized  by  SchaflFhausen.  The  owner  of  the  most  important 
concession  on  the  Zurich  side,  the  pottery  manufacturing  establishment 
of  Ziegler  Bros.,  in  order  to  protect  its  rights,  brought  two  suits  against 
the  canton  of  SchaflFhausen  in  the  Federal  Court;  it  prayed  (1)  that 
SchaflFhausen  should  grant  it  a  concession  in  perpetuity  for  the  quantity 
of  water  which  it  was  entitled  to,  partly  as  a  result  of  the  concession 
made  by  Zurich,  partly  by  reason  of  a  contract  with  the  water  works 
company  of  SchaflFhausen  which  has  become  since  the  property  of  the 
municipality  of  SchaflFhausen.  The  city  of  SchaflFhausen  intervened  in 
the  suit  as  the  legal  successor  of  the  water  works  company.  A  second 
alternative   prayer  was  to    the   eflFect    that   SchaflFhausen  should  at 
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least  recognize  the  concessions  from  Zurich,  i.  e.,  that  a  so-called  pri- 
vate right  of  property  created  through  an  administrative  act  should  be 
recognized  by  the  territorial  successor.  While  plaintiff's  first  prayer, 
which  does  not  interest  us,  was  denied,  the  second  one  was  granted. 

Argument  and  disposition  contained  in  the  decision  of  the  Swiss  Federal 
court  in  re:  pottery  works  of  Ziegler  Bros.,  canton  of  Schaffhausen,  con- 
cerning water  rights,  October  6,  1906 

1.  With  respect  to  prayer  1  of  the  suit,  in  which  plaintiff  claims  that 
defendant  should  grant  it  a  water  concession  of  a  definite  description, 
and  which  was  not  finally  determined  by  the  purely  procedural  disposi- 
tion made  by  the  examining  magistrate,  June  10,  1905,  the  Federal 
Court  is  without  jurisdiction.  For  the  granting  of  water  right  con- 
cessions by  a  state  is  an  act  of  sovereignty,  and  is  governed  by  rules  of 
public  law,  so  that  the  refusal  to  grant  such  concession  can  constitute 
really  only  a  violation  of  a  public  duty  on  the  part  of  the  competent 
authority,  but  not  of  applicant's  private  right.  The  prayer  in  question, 
therefore,  cannot  be  submitted  to  the  Federal  Court  as  a  court  of  civil 
jurisdiction  by  virtue  of  Art.  48,  No.  4,  0.  G.'  But  it  falls  just  as 
little  within  the  scope  of  the  jurisdiction  of  the  Federal  Court  over  suits 
in  which  a  canton  is  a  party  to  which  plaintiff  has  appealed  in  its  reply, 
since  the  Federal  Court  in  such  capacity  has  no  jurisdiction  to  hear  suits 
directly  between  private  persons  and  cantons,  resp.  cantonal  authorities, 
as  a  court  of  first  and  last  resort,  but  only  under  certain  circumstances  as 
a  court  of  appeal,  in  accordance  with  Art.  175,  No.  3,  and  178  0.  G.' 
On  the  other  hand,  prayer  2  of  the  complaint,  which  as  an  alternative 
prayer  will  take  the  place  of  prayer  1  even  in  the  event  here  given  that 
the  latter  is  formally  unfounded,  conforms,  to  the  requisites  of  Art.  48, 
No.  4,  O. G.,  which  was  relied  upon.  Plaintiff  demands  in  this  prayer  in 
fact,  the  recognition  of  the  right,  described  in  prayer  1,  to  use  the  water 
power  of  the  Rhine  for  its  works  and  its  protection  in  accordance  with 
defendant's  legislation.  It  claims,  therefore,  referring  expressly  to  the 
provision  of  the  private  law  of  SchaflFhausen  in  question,  a  private  right 
of  usufruct  in  the  flowing  Rhine,  which  undoubtedly  exceeds  by  far  3000 

'According  to  Art.  110  of  the  Federal  Constitution  suits  may  be  brought  in  the 
Federal  Court  in  matters  of  private  law  between  cantons  on  the  one  side  and  private 
persons  or  corporations  on  the  other  side. 

'  An  appeal  might  in  a  given  case  take  place  also  on  account  of  the  violation  of  a 
right  guaranteed  by  the  Federal  Constitution,  e,  g.^  that  of  freedom  of  trade  or  of 
equality  (arbitrary  treatment)  or  of  a  right  guaranteed  by  the  constitution  of  Schaff- 
hausen. 
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said  by  the  master  of  the  rolls  to  have  been  determined  by  the  lords  of 
the  privy  council  that 

where  the  king  of  England  conquers  a  country  it  is  a  different  consideration,  for  there 
the  conqueror  by  saving  the  lives  of  the  people  conquered  gains  a  right  and  property 
in  such  people,  in  consequence  of  which  he  may  impose  upon  them  what  laws  he 
pleases. 

References  were  made  to  many  cases  of  cession  of  territory  not  produced 
by  conquest,  and  the  frequent  assumption  in  such  cases  of  the  liabilities 
of  the  territory  ceded  by  the  state  accepting  the  cession  was  referred  to. 
They  may  be  dismissed  in  a  sentence.  The  considerations  which  applied 
to  peaceable  cession  raise  such  different  questions  from  those  which  apply 
to  conquest  that  it  would  answer  no  useful  purpose  to  discuss  them  in 
detail. 

The  second  proposition  urged  by  Lord  Robert  Cecil,  that  international 
law  forms  part  of  the  law  of  England,  requires  a  word  of  explanation  and 
comment.  It  is  quite  true  that  whatever  has  received  the  common 
consent  of  civilized  nations  must  have  received  the  assent  of  our  country, 
and  that  to  which  we  have  assented  along  with  other  nations  in  general 
may  properly  be  called  international  law,  and  as  such  will  be  acknowl- 
edged and  applied  by  our  municipal  tribunals  when  legitimate  occasion 
arises  for  those  tribunals  to  decide  questions  to  which  doctrines  of  inter- 
national law  may  be  relevant.  But  any  doctrine  so  invoked  must  be  one 
really  accepted  as  binding  between  nations,  and  the  international  law 
sought  to  be  applied  must,  like  anything  else,  be  proved  by  satisfactory 
evidence,  which  must  show  either  that  the  particular  proposition  put 
forward  has  been  recognized  and  acted  upon  by  our  own  country,  or  that 
it  is  of  such  a  nature,  and  has  been  so  widely  and  generally  accepted, 
that  it  can  hardly  be  supposed  that  any  civilized  state  w^ould  repudiate 
it.  The  mere  opinions  of  jurists,  however  eminent  or  learned,  that  it 
ought  to  be  so  recognized,  are  not  in  themselves  sufficient.  They  must 
have  received  the  express  sanction  of  international  agreement,  or  grad- 
ually have  grown  to  be  part  of  international  law  by  their  frequent  practi- 
cal recognition  in  dealings  between  various  nations.  We  adopt  the  lan- 
guage used  by  Lord  Russell  of  Killowen  in  his  address  at  Saratoga  in 
1896  on  the  subject  of  international  law  and  arbitration : 

What,  then,  is  international  law?  I  know  no  better  definition  of  it  than  that  it  is 
the  sum  of  the  rules  or  usages  which  civilized  states  have  agreed  shall  be  binding  upon 
them  in  their  dealings  with  one  another. 

In  our  judgment,  the  second  proposition  for  which  Lord  Robert  Cecil  con- 
tended in  his  argument  before  us  ought  to  be  treated  as  correct  only  if 
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the  term  "international  law"  is  understood  in  the  sense,  and  subject  to 
the  limitations  of  application,  which  we  have  explained.  The  authorities 
which  he  cited  in  support  of  the  proposition  are  entirely  in  accord  with 
and,  indeed,  well  illustrate  our  judgment  upon  this  branch  of  the  argu- 
ments advanced  on  behalf  of  the  suppliants;  for  instance,  Barbuit's  Case, 
Cas.  t.  Tal.  281;  Triquetv.  Bath,  3  Burr.  1478,  and  Heathfield  v.  Chilton, 
4  Burr.  2016,  are  cases  in  which  the  courts  of  law  have  recognized  and 
have  given  effect  to  the  privilege  of  ambassadors  as  established  by 
international  law.  But  the  expressions  used  by  Lord  Mansfield  when 
dealing  with  the  particular  and  recognized  rule  of  international  law  on 
this  subject,  that  the  law  of  nations  forms  part  of  the  law  of  England, 
ought  not  to  be  construed  so  as  to  include  as  part  of  the  law  of  England 
opinions  of  text-writers  upon  a  question  as  to  which  there  is  no  evidence 
that  Great  Britain  has  ever  assented,  and  a  fortiori  if  they  are  contrary 
to  the  principles  of  her  laws  as  declared  by  her  courts.  The  cases  of 
Wolff  V.  Oxholm,  6  M.  and  S.  92;  18  R.  R.  313,  and  Rex  v.  Keyn,  2  Ex.  D. 
63,  are  only  illustrations  of  the  same  rule — namely,  that  questions  of 
international  law  may  arise,  and  may  have  to  be  considered  in  connection 
with  the  administration  of  municipal  law. 

We  pass  now  to  consider  the  third  proposition  upon  which  the  success 
of  the  suppliants  in  this  case  must  depend — namely,  that  the  claims  of 
the  suppliants  based  upon  the  alleged  principle  that  the  conquering  state 
is  bound  by  the  obligations  of  the  conquered  can  be  enforced  by  petition 
of  right.  It  is  the  consideration  of  this  part  of  the  case  which  brings  out 
in  the  strongest  relief  the  difficulties  which  exist  in  the  way  of  the 
suppliants.  It  is  not  denied  on  the  suppliants'  behalf  that  the  conquer- 
ing state  can  make  whatever  bargain  it  pleases  with  the  vanquished; 
and  a  further  concession  was  made  that  there  may  be  classes  of  obliga- 
tions that  it  could  not  be  reasonably  contended  that  the  conquering  state 
would  by  annexation  take  upon  itself,  as,  for  instance,  obligations  to 
repay  money  used  for  the  purposes  of  the  war.  We  asked  more  than 
once  during  the  course  of  the  argument  by  what  rule,  either  of  law  or 
equity,  which  could  be  applied  in  municipal  courts  could  those  courts 
decide  as  to  the  obligations  which  ought  or  ought  not  to  be  discharged 
by  the  conquering  state.  To  refer  again  to  the  instance  given  in  the 
commencement  of  this  judgment  the  obligation  incurred  by  the  con- 
quered state  by  which  their  credit  has  been  ruined  may  have  been  con- 
tracted for  insufficient  consideration  or  under  circumstances  which 
would  make  it  perfectly  right  from  every  point  of  view  for  the  conquering 
state  to  repudiate  it  in  whole  or  in  part.  No  answer  was,  or  could  be, 
given.     Upon  this  part  of  the  case  there  is  a  series  of  authorities  from 
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the  year  1793  down  to  the  present  time,  holding  that  matters  which  fall 
properly  to  be  determined  by  the  crown  by  treaty  or  as  an  act  of  state 
are  not  subject  to  the  jurisdiction  of  the  municipal  courts,  and  that 
lights  supposed  to  be  acquired  thereunder  cannot  be  enforced  by  such 
courts.  It  is  quite  unnecessary'  to  refer  in  detail  to  them  all.  They 
extend  from  Nabob  of  the  Camatic  v.  East  India  Ck).,  1  Ves.  Jr.  371; 
2  Ves.  Jr.  56,  down  to  Cook  v.  Sprigg  (1899),  A.  C.  572.  As  a  great  deal 
of  argument  was  addressed  to  us  upon  the  latter  case,  we  think  it  right  to 
say  that,  although  it  was  contended  that  the  actual  decision  was  not  in 
harmony  with  the  views  of  the  American  courts  upon  analogous  matters, 
no  authority  was  cited,  or,  as  far  as  we  know,  exists,  which  throws  any 
doubt  upon  that  part  of  the  judgment  which  is  in  the  following  words: 

The  taking  possession  by  her  majesty,  whether  by  cession  or  by  any  other  means 
by  which  sovereignty  can  be  acquired,  was  an  act  of  state  and  treating  Sigcau  as  an 
independent  sovereign,  which  the  appellants  are  compelled  to  do  in  deriving  title 
from  him.  It  is  a  weU-estabhshed  principle  of  law  that  the  transactions  of  independ- 
ent states  between  each  other  are  governed  by  other  laws  than  those  which  munici- 
pal courts  administer.  It  is  no  answer  to  say  that  by  the  ordinary  principles  of  inter- 
national law  private  property  is  respected  by  the  sovereign  which  accepts  the  cession 
and  assumes  the  duties  and  legal  obligations  of  the  former  sovereign  with  respect  to 
such  private  property  within  the  ceded  territory.  All  that  can  be  properly  meant 
by  such  a  proposition  is  that  according  to  the  well-understood  rules  of  international 
law,  a  change  of  sovereignty  by  cession  ought  not  to  affect  private  property,  but  no 
municipal  tribunal  has  authority  to  enforce  such  an  obligation. 

We  do  not  repeat  the  citations  of  Secretary  of  State  for  India  v.  Kama- 
chee,  13  Moo.P.C.  22,  and  Doss  v.  Secretar>'  of  State  for  India,  L.R.19  Eq. 
509,  referred  to  in  the  judgment  in  Cook  v.  Sprigg  (1899),  A.  C.  572. 
They  form  part  of  the  chain  of  authorities  to  which  we  have  referred, 
and  we  observe  in  passing  that  we  are  not  to  be  considered  as  throwing 
any  doubt  upon  the  correctness  of  the  decision  itself  in  Cook  v.  Sprigg 
(1899),  A.  C.  572.  The  case  of  Rustomjee  v.  Reg.,  1  Q.  B.D.  487;  2  Q.B.D. 
69,  affirmed  in  the  court  of  appeal,  deserves,  however,  one  word  of 
comment.  There  the  British  government  had  received  from  the  Chinese 
government  a  sum  of  money  in  respect  of  certain  claims  made  upon  that 
government  by  persons,  of  whom  the  petitioner  was  one.  A  petition  of 
right  was  brought  in  order  to  enforce  pajinent  by  our  government  of 
those  claims  out  of  the  sum  so  received  by  the  British  government. 
From  some  points  of  view  that  case  may  be  considered  much  stronger 
in  favor  of  the  suppliant  than  the  present,  the  money  having  been 
received  by  the  crown  under  a  treaty  specifically  on  account  of  the  debts 
due  to  British  subjects.     In  delivering  the  judgment  of  the  court  of 
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appeal,  Lord  Coleridge  used  language  which  has  a  strong  bearing  on  the 
present  case.     He  said  (  2  Q.  B.  D.,  at  p.  73): 

The  queen  might  or  not,  as  she  thought  fit,  have  made  peace  at  all;  she  might  or 
not,  as  she  thought  fit.  have  insisted  on  this  money  being  paid  her.  She  acted 
throughout  the  making  of  the  treaty  and  in  relation  to  each  and  every  of  its  stipula- 
tions in  her  sovereign  character,  and  by  her  own  inherent  authority;  and,  as  in  making 
the  treaty,  so  in  performing  the  treaty,  she  is  beyond  the  control  of  municipal  law, 
and  her  acts  are  not  to  be  examined  in  her  own  courts. 

It  was  contended  by  Lord  Robert  Cecil  that  the  view  we  are  taking  was 
inconsistent  with  certain  American  decisions  and  with  certain  decisions 
of  our  own  court  of  chancery,  to  which  we  think  it  right  to  refer.  A 
careful  examination  of  these  cases  satisfies  us  that  rightly  understood  no 
such  inconsistency  exists.  The  American  cases  were  a  series  of  decisions 
of  the  Supreme  Court  of  the  United  States  respecting  the  rights  of  the 
owners  to  landed  property  in  territories  formerly  forming  part  of  inde- 
pendent countries  which  had  been  ceded  to  or  annexed  by  the  United 
States.  The  particular  cases  cited  were  United  States  v.  Percheman, 
7  Peters  51;  Mitchell  v.  United  States,  9  Peters,  711;  Smith  v.  United 
States,  10  Peters,  326,  and  Strother  v.  Lucas,  12  Peters,  410.  These 
cases  arose  respecting  the  rights  of  landed  property  in  Florida,  Louisiana 
and  Missouri.  They  were  all  cases  of  cession,  and  in  all  of  them  the 
treaties  of  cession  and  subsequent  legislation  of  the  United  States  pro- 
tected the  rights  of  owners  of  private  property  as  they  existed  at  the 
time  of  cession,  and  the  sole  question  was  whether,  under  the  circum- 
stances of  each  individual  case,  private  rights  of  property  existed  and 
could  be  enforced  as  against  the  United  States.  No  question  of  duty  of 
the  country,  to  whom  the  territory  passed,  of  fulfilling  the  obligations 
of  the  original  country  in  any  other  respect  arose;  and  the  language  of 
Marshall  C.  J.,  7  Peters,  at  p.  86,  and  of  Baldwin  J.,  9  Peters,  at  p.  733; 
10  Peters,  at  p.  329,  all  of  which  is  to  the  same  effect,  must  be  construed 
solely  with  reference  to  the  rights  of  private  property  in  individuals,  such 
property  being  locally  situated  in  a  country  annexed  by  another  country. 
We  asked  Lord  Robert  Cecil  and  Mr.  Hamilton  whether  they  had  been 
able  to  find  any  case  in  which  a  similar  principle  had  been  applied  to 
personal  contracts  or  obligations  of  a  contractual  character  entered  into 
between  a  ceding  or  conquered  state  and  private  individuals.  They 
informed  us  that  they  had  not  been  able  to  do  so,  nor  do  we  know  of  any 
such  case.  It  must  not  be  forgotten  that  the  obligations  of  conquering 
states  with  regard  to  private  property  of  private  individuals,  particularly 
land  as  to  which  the  title  had  already  been  perfected  before  the  conquest 
or  annexation,  are  altogether  different  from  the  obligations  which  arise 
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in  respect  of  persomii  rights  by  contract.  As  is  said  in  more  cases  than 
ooe.  cession  o(  territory  doe:s  not  mean  the  confiscation  of  the  fNt>perly 
0^  LAjdi^iduais  in  that  territory-.  If  a  particular  piece  of  property  has 
been  conveyed  to  a  private  owner  or  has  been  pledged,  or  a  Ikn  has  been 
created  upion  it,  considerations  arise  which  are  different  from  those 
which  have  to  be  considered  when  the  question  is  whether  the  con- 
tractual obligation  of  the  conquered  state  towards  individuals  is  to 
be  undertaken  by  the  conquering  state.  The  English  cases  on  which 
reliance  was  placed  were  United  States  v.  FVioleau,  2  H.  A.  M.  559,  in 
which  a  claim  was  made  by  the  United  States  government  to  cotton  which 
had  been  the  property  of  the  confederated  states;  United  States  v. 
Macrae,  L.  R.  8  Eq.  69,  which  recognized  the  right  of  the  government 
fnippressing  rebellion  to  all  moneys,  goods  and  treasures  which  were 
public  property  at  the  time  of  the  outbreak:  Republic  of  Pfeni  v. 
Peru\ian  Guano  Co.,  36  Ch.  D.  489,  and  Republic  of  Peru  v.  Dre\"fus, 
38  Ch.  D.  348.  The  only  principle,  however,  which  can  be  deduced  from 
these  cases  is  that  a  government  claiming  rights  of  property  and  rights 
under  a  contract  cannot  enforce  those  rights  in  our  courts  without  fulfill- 
ing the  terms  of  the  contract  as  a  whole.  They  have,  in  our  judgment, 
no  bearing  upon  the  propositions  which  we  have  been  discussing.  We 
are  aware  that  we  have  not  commented  upon  all  the  cases  which  were 
cited  before  us — we  have  not  failed  to  consider  them:  and  any  arguments 
which  could  be  founded  upon  them  seem  to  us  to  be  covered  by  the 
observations  already  made.  We  are  of  opinion,  for  the  reason  given, 
that  no  right  on  the  part  of  the  suppliants  is  disclosed  by  the  petition 
which  can  be  enforced  as  against  his  majesty  in  this  or  in  any  municipal 
court;  and  we  therefore  allow  the  demurrer,  with  costs. 

Judgment  for  the  crown. 


For  a  discussion  of  this  case,  both  as  to  the  correctness  or  incorrectness 
of  the  conclusion  and  the  relation  of  international  to  municipal  law,  see 
an  article  by  Professor  Westlake,  Is  International  Law  a  Part  of  the 
Law  of  England  (22  Law  Quarterly  Rev.,  14-16). 

Attention  is  called  to  the  judgment  of  Chief  Justice  Marshall  in  U.  S.  v. 
Percheman  (1833),  7  Peters  51,  which  was  cited  in  the  principal  case  but 
which  was  not  given  full  force  and  effect. — J.  B.  S. 
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DECISION  BY  THE  SWISS  FEDERAL  COURT  CONCERNING  THE  INTERNA- 
TIONAL AND  CONSTITUTIONAL  EFFECTS  OF  TERRITORIAL  POSSESSION 
AND  THE  DUTY  OF  A  SUCCEEDING  STATE  TO  RECOGNIZE  THE  CONCES- 
SIONS GRANTED  BY  ITS  PREDECESSOR 

Historical  Introduction} 

The  legal  foundation  for  this  decision  is  as  follows:  The  portion  of 
the  Rhine  which  separates  the  territory  of  the  cantons  of  Zurich  and 
Schaffhausen,  was  ever  since  the  middle  ages  the  cause  of  disputes 
between  these  two  countries.  A  decision  by  a  court  of  arbitration  of 
1555  pronounced  their  reciprocal  duty  to  leave  the  river  in  its  statu  quo 
and  fixed  the  boundary,  but  in  a  manner  which  later  gave  rise  to  a  suit, 
decided  by  the  Federal  Court  in  1897,  in  which  the  people  of  Schaff- 
hausen claimed  the  whole  width  of  the  river  as  theirs,  as  they  did  three 
centuries  ago,  while  the  people  of  Zurich  contended  that  the  middle  of 
the  Rhine  constituted  the  cantonal  boundary.  It  appeared  from  the 
legal  documents  submitted  to  the  Federal  Court,  that  even  in  the  seven- 
teenth and  eighteenth  centuries  there  seems  to  have  prevailed  uncer- 
tainty as  to  the  jurisdiction  over  the  Rhine,  that  both  cantons  exercised 
acts  of  sovereignty  with  respect  to  the  river,  and  that  particularly  during 
the  larger  part  of  the  nineteenth  century,  Zurich  exercised  actual 
jurisdiction  over  the  southern  half  of  the  river,  which  in  fact  was  in  no 
wise  disputed  by  Schaffhausen.  An  agreement  of  1824,  regulating  the 
riparian  rights  which  establishes  the  statu  quo  with  respect  to  the  river 
bed,  like  the  decision  of  1555  seems  to  rest  equally  upon  the  supposition 
that  both  states  had  equal  rights  in  the  river.  During  this  period  each 
canton  granted  concessions  in  accordance  with  its  laws  for  works  erected 
on  its  side  of  the  river,  reserving  to  the  neighboring  state,  it  is  true,  the 
right  of  protest  existing  under  the  agreement  regulating  the  riparian 
rights.  In  the  case  of  works  which  extended  over  both  cantons,  a 
mutual  understanding  was  generally  reached  between  the  two  govern- 
ments. One  of  the  works,  obtaining  a  concession  from  Zurich  on  its 
side  of  the  river,  was  the  pottery  establishment  of  Ziegler  Bros.,  whose 
water  rights  were  extended  repeatedly. 

When  efforts  were  being  made  in  the  canton  of  Zurich  to  erect  large 
power  works  at  the  Rhine-falls  toward  the  end  of  eighties,  Schafifhausen 
assumed  a  different   attitude;  it   not  only  disputed  Zurich's  right  to 

^  Compare:  Max  Huber,  Ein  Beitrag  zur  Lehre  von  der  Gebietshoheit  an  Grenz- 
fluessen,  in  the  first  volume  of  Zeitschrift  fiir  V6lkerrecht  imd  Bimdesstaatsrecht 
(1906),  pp.  29-52,  159-217. 
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authorize  alone  any  works  at  the  Rhine-falls,  but  reasserted  in  a  suit 
before  the  Federal  CJourt  its  old  claim  to  the  whole  Rhine,  which  had 
practically  been  forgotten;  in  the  meanwhile.  The  Federal  CJourt, 
which,  as  a  court  of  first  and  last  resort,  adjudges  ail  intercantonal 
disputes,  decided  that,  though  SchaflFhausen  was  not  the  owner  of 
the  entire  width  of  the  river  for  the  whole  distance  of  the  Rhine,  it 
was  such  owner  as  to  a  part,  notwithstanding  the  fact  that  Zurich 
had  exercised  jurisdiction  over  the  southern  half  of  the  Rhine  for 
about  seventy  years,  going  back  to  the  decision  of  1555  and  regarding 
Schaffhausen's  ownership,  which  it  deemed  recognized  therein,  as  incap- 
able of  being  lost  through  any  change  in  actual  possession.  Zurich 
accordingly  has  no  right  to  exercise  acts  of  sovereignty  with  respect  to 
the  half  of  the  river  adjoining  its  territory,  for  example,  to  grant  other 
concessions,  or  to  assert  claims  based  upon  existing  rights,  granted 
it,  e.  y.,  to  the  payment  of  water  taxes.  It  has  guaranteed  this  also  to 
Schafifhausen  through  an  agreement  of  the  year  1900.  Zurich  can 
today  acquire  rights  with  respect  to  the  portion  of  the  Rhine  in  question, 
as  against  SchaflFhausen  only  by  virtue  of  the  agreements  concerning  the 
regulation  of  riparian  rights  of  1824  and  1900  and  under  the  general 
rules  governing  interstate  rights  of  vicinage. 

As  a  result  of  the  rejection  of  Zurich's  claim  to  the  ownership 
of  the  southern  half  of  the  river,  the  status  of  the  owners  of  water 
works  on  the  Zurich  side  was  changed  inasmuch  as  the  water  works 
were  now  in  SchafiThausen  territory  while  the  possessor  of  the  water 
sovereignty  was  no  longer  the  grantor  of  the  concession,  Zurich,  but 
the  new  sovereign,  Schafifhausen.  Schafifhausen  which,  during  the  prog- 
ress of  the  dispute  with  Zurich,  assumed  a  harsher  and  harsher  atti- 
tude with  respect  to  the  Zurich  water  interests  in  the  Rhine,  took  the 
position  that  the  concessions  granted  by  Zurich  were  without  legal 
foundation,  not  having  been  made  by  a  competent  sovereign,  and  need 
not  be  recognized  by  Schafifhausen.  The  owner  of  the  most  important 
concession  on  the  Zurich  side,  the  pottery  manufacturing  establishment 
of  Ziegler  Bros.,  in  order  to  protect  its  rights,  brought  two  suits  against 
the  canton  of  Schafifhausen  in  the  Federal  Court;  it  prayed  (1)  that 
Schafifhausen  should  grant  it  a  concession  in  perpetuity  for  the  quantity 
of  water  which  it  was  entitled  to,  partly  as  a  result  of  the  concession 
made  by  Zurich,  partly  by  reason  of  a  contract  with  the  water  works 
company  of  Schafifhausen  which  has  become  since  the  property  of  the 
municipality  of  Schafifhausen.  The  city  of  Schafifhausen  intervened  in 
the  suit  as  the  legal  successor  of  the  water  works  company.  A  second 
alternative   prayer  was  to    the   eflfect    that   Schafifhausen  should  at 
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least  recognize  the  concessions  from  Zurich,  i,  e.,  that  a  so-called  pri- 
vate right  of  property  created  through  an  administrative  act  should  be 
recognized  by  the  territorial  successor.  While  plaintifif's  first  prayer, 
which  does  not  interest  us,  was  denied,  the  second  one  was  granted. 

Argument  and  disposition  contained  in  the  decision  of  the  Svriss  Federal 
court  in  re:  pottery  works  of  Ziegler  Bros,,  canton  of  Schaffhavsen,  con- 
cerning toater  rights,  October  6,  1906 

1.  With  respect  to  prayer  1  of  the  suit,  in  which  plaintiff  claims  that 
defendant  should  grant  it  a  water  concession  of  a  definite  description, 
and  which  was  not  finally  determined  by  the  purely  procedural  disposi- 
tion made  by  the  examining  magistrate,  June  10,  1905,  the  Federal 
Court  is  without  jurisdiction.  For  the  granting  of  water  right  con- 
cessions by  a  state  is  an  act  of  sovereignty,  and  is  governed  by  rules  of 
public  law,  so  that  the  refusal  to  grant  such  concession  can  constitute 
really  only  a  violation  of  a  public  duty  on  the  part  of  the  competent 
authority,  but  not  of  applicant's  private  right.  The  prayer  in  question, 
therefore,  cannot  be  submitted  to  the  Federal  Court  as  a  court  of  civil 
jurisdiction  by  virtue  of  Art.  48,  No.  4,  O.  G.'  But  it  falls  just  as 
little  within  the  scope  of  the  jurisdiction  of  the  Federal  Court  over  suits 
in  which  a  canton  is  a  party  to  which  plaintifif  has  appealed  in  its  reply, 
since  the  Federal  Court  in  such  capacity  has  no  jurisdiction  to  hear  suits 
directly  between  private  persons  and  cantons,  resp.  cantonal  authorities, 
as  a  court  of  first  and  last  resort,  but  only  under  certain  circumstances  as 
a  court  of  appeal,  in  accordance  with  Art.  175,  No.  3,  and  178  O.  G.' 
On  the  other  hand,  prayer  2  of  the  complaint,  which  as  an  alternative 
prayer  will  take  the  place  of  prayer  1  even  in  the  event  here  given  that 
the  latter  is  formally  unfounded,  conforms,  to  the  requisites  of  Art.  48, 
No.  4,  O.G.,  which  was  relied  upon.  Plaintifif  demands  in  this  prayer  in 
fact,  the  recognition  of  the  right,  described  in  prayer  1,  to  use  the  water 
power  of  the  Rhine  for  its  works  and  its  protection  in  accordance  with 
defendant's  legislation.  It  claims,  therefore,  referring  expressly  to  the 
provision  of  the  private  law  of  SchafiFhausen  in  question,  a  private  right 
of  usufruct  in  the  flowing  Rhine,  which  undoubtedly  exceeds  by  far  3000 

•According  to  Art.  110  of  the  Federal  Constitution  suits  may  be  brought  in  the 
Federal  Court  in  matters  of  private  law  between  cantons  on  the  one  side  and  private 
persons  or  corporations  on  the  other  side. 

'  An  appeal  might  in  a  given  case  take  place  also  on  account  of  the  violation  of  a 
right  guaranteed  by  the  Federal  Constitution,  e,  y.,  that  of  freedom  of  trade  or  of 
equality  (arbitrary  treatment)  or  of  a  right  guaranteed  by  the  constitution  of  SchafF- 
bausen. 
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fr.,  the  fntnifimin  Amount  required  for  the  jonatfictioii  of  the  FedermI 
Court,  and  Aecording  to  a  correct  interpretAtiOQ  of  the  petttmi,  though 
it  is  framed  exefaisTelT  with  reference  to  the  protection  of  poiwriwnry 
rigfata,  it  primahlr  involTes  the  catabii^ment  €)t  the  ri^t  in  question — 
its  legal  existence,  nature  and  extent.  Plaintiff  is  entitled  to  faring  such 
action  anee  defendant's  administratiTe  council,  according  to  the  negotia- 
tions eonoeming  the  ccMiceasions  carried  on  with  plaintiff ,  has  not  lecog- 
nixed  the  right  and  has  threatened  to  hindn-  or  to  disturb  plaintiff  in  the 
exercise  of  its  alleged  ri^t  through  a  notification  that  it  wiD  erentually 
prohibit  the  actual  use  of  the  water  or  to  allow  the  continuance  of  its 
use  only  in  its  discretion.  The  complaint ,  moreover,  would  lie  also  from 
the  point  of  view  of  the  right  to  possessory  protecticm:  for  the  threat  by 
the  administrative  council  in  its  discretion  to  put  an  aid  to  existing 
conditions  may  very  weU  be  regarded,  contrary  to  the  argument  of  the 
intervener,  as  an  existing  disturbance  of  plaintiff's  ri^it  ot  possession. 
The  objection  that  plaintiff^s  alleged  right  had  never  existed  or  existed 
no  longer,  can,  of  course,  not  defeat,  as  the  intervener  seems  to  assume, 
the  jurisdiction  of  the  Federal  Court,  since  the  determinaticm  of  this 
point  is  the  ver>'  object  of  the  litigation  and  by  virtue  ot  Art.  48,  No.  4, 
O.  G.,  in  accordance  with  a  general  rule  of  {wocedure,  the  m»e  asserticm 
of  such  right  suffices  for  such  determination. 

2.  As  to  the  question  then,  whether  plaintiff^s  claim  ecmtained  in 
prayer  2  of  its  complaint,  which  d^endant  disputes  in  talo  and  ev&t- 
tually  as  to  its  extent,  is  well  founded,  the  burden  is  on  the  plaintiff  to 
prove  the  alleged  right,  t.  c,  to  show  a  nK>de  of  acquisition  binding  on  the 
defendant.  For  this  purpose  plaintiff,  according  to  the  statemoits  of 
the  complaint,  relies  in  the  first  place  upon  the  fact  that  defendant  by 
reason  of  its  tacit  consent  or  even  by  reason  of  an  active  participation  on 
the  part  of  its  authorities  in  the  granting  of  the  concession  by  the  canton 
of  Zurich  to  plaintiff,  had  recognized  its  right  resulting  from  such  con- 
cession, a  fact  which  defendant  was  in  duty  bound  formally  to  ratify  by 
the  granting  of  a  corresponding  concession  of  its  own, in  the  sense  of 
prayer  1  of  the  complaint.  This  argument,  however, is  clearly  wrong. 
The  active  participation  in  question  by  the  authorities  of  Schaffhausen 
was  limited,  as  defendant,  rel>ing  upon  plaintiff's  own  statement  of  the 
ca.se  has  well  shown  in  the  answer,  to  the  granting  of  a  river-police 
permit  for  the  changes  in  the  banks  and  course  of  the  ri\'er  necessarily 
caused  by  plaintiff's  projected  works  based  upon  its  agreement  of  May 
25,  1824,  with  the  canton  of  Zurich  concerning  the  banks  of  the  Rhine. 
These  permits,  therefore,  had  no  reference  to  plaintiff's  water  rights  as 
such:  thev  could  of  necessity  not  relate  to  them  since  at  that  time,  it  is 
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conceded,  jurisdiction  over  the  left  half  of  the  Rhine  was  regarded  as 
belonging  to  the  canton  of  Zurich  and  defendant,  therefore,  could  at  all 
events  take  no  direct  part  in  acts  of  sovereignty  over  this  region,  such  as 
the  granting  of  plaintiff's  water  right  and  at  most  indirectly  as  sovereign 
over  the  right  half  of  the  river,  in  the  event  the  latter  was  affected  also, 
which  was  not  the  case  here.  For  the  same  reason  the  omission  on  the 
part  of  the  authorities  of  Schaffhausen  to  file  a  protest  against  the 
water  right  concessions  by  Zurich  cannot  be  regarded  as  a  binding 
recognition  nor  as  a  personal  grant  of  plaintiff's  water  rights  by  defend- 
ant. For  inasmuch  as  at  that  time  the  authorities  of  Schaffhausen 
were  not  at  all  aware  of  the  actual  legal  status  of  the  defendant,  which 
was  defined  only  in  the  subsequent  suit,  its  conduct  cannot  be  judged 
legally  upon  the  basis  of  the  actual  legal  situation,  and  for  that  very  rea- 
son, as  the  intervener  has  maintained  correctly,  there  can  be  no  question 
in  particular  as  to  tacit  delegation  of  the  right  to  grant  concessions  to  the 
authorities  of  Zurich.  In  the  second  place  plaintiff  assumes  the  position 
that  according  to  the  former  legislation  of  Schaffhausen  which  was  in 
force  at  the  time  of  the  erection  of  the  water  works,  a  concession  was  not 
required  for  the  creation  of  a  private  right  of  usufruct  in  public  waters, 
and  that  its  water  right  in  question,  therefore,  in  the  absence  of  error  as 
to  jurisdiction  over  the  Rhine,  had  been  acquired  by  plaintiff  through 
the  erection  of  the  water  works.  But  even  in  this  manner,  plaintiff's 
title  cannot  be  sustained.  It  can  be  derived  naturally  only  from  actual 
and  really  existing  circumstances  and  not  from  an  assumed  state  of 
affairs.  As,  admittedly,  the  portion  of  the  Rhine  used  by  plaintiff  during 
the  period  in  question  was  actually  under  the  jurisdiction  of  Zurich,  the 
question  as  to  the  acquisition  at  that  time  of  private  rights  in  that 
portion  of  the  river  will  be  governed  by  the  then  existing  law  of  Zurich. 
The  fact  that  the  extension  of  its  jurisdiction  over  that  portion  of  the 
river  by  Zurich  was  adjudged  later  in  the  suit  between  Schaffhausen 
and  Zurich  to  have  rested  upon  an  error  of  law  and  that  the  defendant 
was  declared  legal  sovereign  over  the  territory  in  question,  cannot  have 
as  consequence  that  the  legal  acts  which  occurred  under  the  sovereignty 
of  Zurich  and  of  its  law  are  to  be  judged  subsequently  from  the  stand- 
point of  the  law  of  Schaffhausen,  existing  at  that  time  but  never  actually 
applied  to  them.  This  fact,  on  the  contrary,  could  logically  at  most 
lead  to  the  result  that  plaintiff's  right  resting  upon  the  concessions  from 
Zurich  should  be  deemed  null  and  void  by  reason  of  the  incompetency 
on  the  part  of  the  canton  of  Zurich  to  grant  concessions,  as  was  subse- 
quently determined,  or,  if  it  were  nevertheless  to  be  regarded  as  having 
been  validly  created,  it  should  be  deemed  modified  by  reason  of  the 
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change  in  sovereignty  at  least  with  respect  to  its  nature,  in  conformity  to 
the  law  of  Schaffhausen  existing  at  that  time. 

3.  According  to  the  above,  the  first  inquiry  is  whether,  under  the 
law  of  Zurich,  plaintiff  could  have  acquired  at  all  a  private  right  of  the 
alleged  sort  under  the  concession  made  by  Zurich.  The  law  of  Zurich 
expressed  in  its  code  of  private  law  (sec.  485,  486  and  657)  which  was 
enacted  in  the  eighteen  hundred  and  fifties;  i.e.,  in  the  period  of  its 
undoubted  application  to  that  portion  of  the  river  used  by  plaintiff — 
represents  the  standpoint  that  rivers  as  the  Rhine,  being  public  things 
and  "meant  for  common  use,"  are  indeed  not  subject  to  private  owner- 
ship, but  that  nevertheless  particular  private  rights  of  usufruct,  so-called 
water  rights,  may  be  acquired  therein,  and  the  acquisition  of  such 
right,  particularly  that  of  exploiting  water  power  by  means  of  the 
erection  of  water-power  works — which  constitutes  the  principal  form 
of  such  rights — is  conditioned  upon  a  governmental  permit  (sec.  659 
of  the  P.  G.  B.)  the  granting  of  which  has  at  all  times  fallen 
within  the  province  of  the  administrative  council  (compare  in  the 
chronological  order  of  their  enactment :  Sec.  8,  No.  6  of  the  law  concern- 
ing industries  in  general  and  that  concerning  artisans  in  particular  of 
May  9, 1832  (Off.  G.  S.  vol.  2,  pp  22  fg. ),  in  which  such  a  resolution  by 
the  council  and  bearing  date  March  5,  1806,  was  confirmed — also,  sec. 
of  the  law  concerning  the  granting  of  water  rights  and  the  fixing  of 
water  taxes,  of  March  21, 1836  (Off.  G.  S.,  vol.  4,  pp.  211  fg.)— also  sec.  2 
of  the  law  concerning  the  use  of  public  waters  and  water  works,  of  April 
14,  1872  (Off.  G.  S.,  vol.  16.  535  fg.)  and  finally  sec.  22  of  the  law  con- 
cerning the  correction,  maintenance  and  use  of  public  waters  (water- 
works law),  of  December  15,  1901  (Off.  G.  S.,  vol.  26,  pp.  325  fg.) 
That  a  water  right  obtained  in  this  manner  represents  a  private  real 
right  of  usufruct  on  the  part  of  its  owner  can  hardly  admit  of  doubt — 
in  view  of  the  place  assigned  to  sec.  486  P.  G.  B.  in  the  code  and  its 
wording  (**  private  rights,  e.  ^.,  water  rights,  may  be  created  and  acquired, 
however,  with  respect  to  the  individual  parts  of  public  things")  as  well 
as  in  view  of  the  provision  in  sec.  33  of  the  water-works  law  of  1901,  to 
the  effect  that  water  rights  granted  in  perpetuity  and  without  any 
reservation  can  be  withdrawn  only  upon  a  mutual  understanding  between 
the  parties  or  under  the  power  of  expropriation.  It  is  not  necessary  to 
determine  whether  a  constitutive  effect  is  to  be  ascribed  to  the  grant  of  a 
governmental  license,  or  whether  it  is  to  be  regarded  merely  as  a  per- 
mission to  acquire  such  rights  of  usufruct  by  means  of  the  erection  of 
the  authorized  works.  For  under  either  assumption  plaintiff  or  its 
legal  predecessors  have  acquired  under  the  concessions  made  to  them  by 
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the  administrative  council  of  the  canton  of  Zurich,  a  real  private  right 
for  the  exploitation  of  the  water  power  of  the  Rhine,  determinable  by 
such  concessions  and  the  water  works  erected  accordingly.  This  right, 
moreover,  must  be  regarded  as  having  been  granted  in  perpetuity,  since 
by  reason  of  its  real  nature  a  limitation  as  to  time  is  not  essential — 
and  as  the  concessions  do  not  contain  such  limitations  —  a  fact 
which  the  canton  of  Zurich  has  implicitly  recognized  in  its  grant  of 
a  new  part-concession  to  plaintiff,  of  May  2,  1902,  in  which  it  did  not 
limit  the  concession,  notwithstanding  the  fact  that  its  new  legislation 
authorizes  new  concessions  with  a  limited  duration  only.  Moreover, 
such  origin  of  plaintiff's  rights  as  such,  is  not  contested  seriously  by  the 
two  opposing  parties;  the  dispute  in  the  main  is  rather  as  to  whether  the 
defendant  is  bound  to  recognize  such  right,  in  other  words,  whether  such 
right  is  still  existing — the  intervener  before  mentioned  contending  that 
the  concessions  by  Zurich  have  lapsed,  which  contention  was  brought 
forward  also  by  defendant's  representative  today. 

4.  If  it  must  further  be  examined,  therefore,  whether  one  of  the 
possible  legal  consequences  above  mentioned  (No.  2,  in  fine)  can  be 
attributed  to  the  error  which  was  subsequently  discovered  and  adjudged 
with  respect  to  the  sovereignty,  the  following  must  be  taken  into  consid- 
eration: Sovereignty  in  its  relation  to  individuals  who  are  subject  to  it 
from  a  territorial  or  national  standpoint,  is  essentially  a  de  facto  relation- 
ship; he  who  exercises  sovereignty  according  to  international  law  is 
sovereign  over  the  territory  and  over  the  persons  belonging  thereto, 
irrespective  of  the  fact  whether  the  actual  condition  corresponds  also  to 
the  international  status  of  the  territory  or  not,  or  in  other  words,  whether 
the  sovereignty  in  question  exists  lawfully  with  respect  to  other  states. 
Even  in  the  case  of  a  sovereignty  which  from  the  standpoint  of  inter- 
national law  does  not  exist  and  is  lacking  so-called  legitimacy,  even 
when  all  other  states  or  some  of  them  should  expressly  refuse  to  recog- 
nize it — ^think  of  a  government  which  has  been  usurped  but  is  being 
carried  on  in  an  orderly  way — and  all  the  more  so  if  such  sovereignty 
is  generally  recognized  as  legitimate,  though  under  a  mistake,  the 
internal  acts  of  such  a  sovereignty  have  the  same  effect  as  those  of  a 
government  existing  lawfully  according  to  international  law,  i.  c,  the 
subjects  can  avail  themselves  of  the  institutions  of  the  government 
actually  controlling  them  whether  such  governments  exist  in  conformity 
with  international  law  or  be  inconsistent  therewith.  According  to  this 
theory,  which  prevails  among  the  modern  writers  on  constitutional  law 
and  is  based  upon  the  necessary  continuity  of  law,  the  fact  that  in  a 
given  territory  an  actual  but  legally  incompetent  government,  is  replaced 
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by  the  rightful  government,  ^ill  have  the  same  legal  significance  as 
has  in  general  the  passing  of  a  territon-  from  one  government  to 
another.  (Compare  on  this  point  the  authoritative  treaties  Zachariae: 
Ueber  die  Verpflichtung  restaurierter  Regierungen  aus  den  Handlungen 
einer  Ziiischenherrschaft,  in  the  2ieitschrift  fdr  die  gesamte  Staatswis- 
senschaft ,  1853,  pp.  79  fg.,  and  of  the  newer  literature:  Flore,  Trattato  di 
diritto  intemazicMiale  publico,  vol.  i,  no.  324,  p.  216,  par.  2,  and  Jellinek, 
Recht  des  modemes  Staates,  vol.  i,  p.  210,  and  also  the  decisions  of  the 
Franco-Chilean  court  of  arbitration  ^ith  respect  to  the  claims  of  the 
creditors  of  the  state  of  Peru  ^ith  respect  to  its  deposits  of  guano,  of 
July  1901,  pp.  291-292,  which  represent  the  above  theorj'  and  contain 
references  to  their  literature.)  In  the  present  case,  in  particular,  the  trans- 
fer of  the  left  half  of  the  Rhine,  embracing  mainly  plaintiff's  water  right, 
from  the  canton  of  Zurich  to  the  canton  of  Schaffhausen,  by  virtue  of 
the  decision  by  the  Federal  Court  of  November  9,  1897,  which  pro- 
nounced Zurich's  sovereignty  up  to  that  time  actually  exercised  upon 
that  territory  to  be  illegal  and  which  in  a  declaratory  sense  attributed 
the  territory  in  question  to  the  jurisdiction  of  defendant,  is  to  be  looked 
upon  as  if  the  transfer  has  been  effected  by  virtue  of  some  constitutive 
act  particularly  by  virtue  of  a  voluntary  cession  (as  was  actually  the  case 
in  the  compact  regulating  the  riparian  rights  of  the  canton  in  question 
of  the  year  1900  with  respect  to  a  larger  cession  of  territory  than  that 
called  for  by  the  decision  of  the  Federal  Court),  i.  e.,  as  a  transfer  from 
the  legal  sovereignty  of  Zurich  to  that  of  Schaffhausen.  Consequently, 
the  transfer  is  governed  by  the  ordinary  principles  applicable  to  the 
international  succession  of  states,  which  plaintiff  has  advanced  in  its 
reply  simultaneously  with  the  already  refuted  line  of  argument  con- 
tained in  the  complaint,  and  which,  moreover,  would  have  to  be  applied 
by  the  judge  ipso  facto  to  the  case.  According  to  these  principles  the 
law  of  the  state  assuming  sovereignty  simply  takes  the  place  of  that  of 
its  predecessor  with  resj^ect  to  the  territory  affected  by  such  change  of 
sovereignty,  and  in  such  a  way  that  the  public  law  of  the  former  is 
applicable  immediately  to  all  relations,  while  existing  private  rights,  on 
the  other  hand,  so  far  as  they  are  not  inconsistent  with  the  new  public 
law,  are  not  affected  by  the  new  private  law  in  their  nature  and  substance 
but  are  subject  only  to  its  rules  concerning  the  alteration  and  loss  of 
private  rights  (comp.  Zachariae,  particularly  p.  95  and  of  more 
recent  date  particularly  Max  Huber,  Staatenzuksession,  sec.  3  (No.  23 
fg.)  pp.  18  fg.,  No.  93  pp.  59-60,  and  No.  218  pp.  149-150).  The  objec- 
tions raised  particularly  by  the  defendant  against  this  view  of  the  law 
cannot  prevail.     If  the  defendant  wishes  to  adduce  the  theory  with 


DECISIONS  INVOLVING  QUESTIONS  OF  INTERNATIONAL  LAW        243 

resp)ect  to  mistake  in  the  formation  of  an  ordinary  contract  in  order  to 
establish  the  invalidity  of  the  concession  made  to  plaintiff  by  Zurich 
under  a  mistaken  supposition,  it  will  fail,  leaving  out  of  question  the 
correctness  of  the  analogy,  for  the  reason  that  according  to  such  theory, 
defendant  at  all  events,  as  an  outside  party,  and  it  so  designates  itself, 
is  incompetent  to  avail  itself  of  the  error  in  question  between  plaintiff  and 
the  canton  of  Zurich,  since  such  error  would  cause  by  no  means  the 
absolute  nullity  of  the  transaction.  The  rules  of  the  civil  law:  nemo 
plv3  juris  ad  alium  transferre  potest  quam  ipse  tiabet,  and  resolvio  iure 
concederUis  resolvitur  jus  concessuniy  leaving  out  of  question  again  the 
above  expressed  doubt  are  cleariy  not  applicable  to  the  granting  of  a 
concession,  a  transaction  falling  within  the  domain  of  public  law,  for 
the  reason  that  both  have  in  view  the  derivation  of  the  transferee's  right 
from  an  equivalent  right  possessed  by  the  transferrer,  i,  e.,  the  transfer  of 
an  existing  right,  while  plaintiff's  alleged  right  in  this  case  was  created 
only  in  one  way  or  another  through  the  concession,  and  consequently 
was  not  transferred  as  such  from  a  state  to  an  individual.  It  would 
follow  from  such  arguments  that  as  a  result  of  the  judgment  of  the 
Federal  Court,  plaintiff's  water  works  would  have  to  be  regarded  as  being 
without  the  pale  of  law  and  thus  exposed  to  the  arbitrary  action  on  the 
part  of  the  authorities  of  Schaffhausen,  a  situation  which  assuredly 
would  not  be  consistent  at  all  with  the  legal  need  of  modern  states  and 
the  community  of  nations. 

5.  The  view  entertained  particularly  by  the  intervener,  that  the 
private  right  conferred  upon  plaintiff  by  the  concession  from  Zurich 
had  lapsed,  because  the  canton  of  Zurich  had  assumed  the  obligation 
toward  the  defendant  to  cancel  such  concessions  in  the  public  books,  is 
without  any  foundation  at  all.  For  this  matter  of  cancellation,  which, 
moreover,  according  to  plaintiff's  statements  has  not  as  yet  taken  place, 
involves  without  question  a  purely  formal  act,  by  means  of  which  the 
local  registration  of  plaintiff's  water  rights  is  to  be  brought  into  har- 
mony with  the  legal  situation,  which  is  now  defined,  but  their  substance 
is  not  to  be  affected  or  disturbed.  The  only  question  now  is  whether 
such  right  can  continue  to  exist  under  the  law  of  Schaffhausen  in  accord- 
ance with  the  above  considerations.  No  express  rule  of  the  public  law 
of  Schaffhausen  which  would  be  opposed  to  the  existence  of  such  a  pri- 
vate right  has  been  proved.  The  provision  of  sec.  701  P.  G.  B.,  in  partic- 
ular, essentially  a  provision  of  public  law,  according  to  which  no  rea 
property  can  be  charged  with  a  perpetual  easement,  cannot  be  invoked 
since  the  question  in  this  case  does  not  involve  the  burdening  of  a  piece 
of  real  estate  belonging  to  an  individual,  but  the  restriction  of  the  com- 
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mon  use  of  a  public  thing  by  means  of  a  private  real  right  of  usufruct. 
On  the  other  hand  the  law  of  Schaflfhausen  without  question  recognizes 
private  rights  of  usufruct  in  perpetuity  in  public  waters — which  are 
governed  legally  by  rules  patterned  after  the  legislation  of  Zurich  (comp. 
sec.  605  fg.,  P.  G.  B.  of  Schaffhausen)  for  the  defendant  itself  admits 
such  to  be  the  nature  of  those  water  rights  dating  from  olden  times  and 
generally  springing  from  feudal  tenures,  which  are  entered  in  the  ground 
book  as  parts  of  the  adjoining  property.  As  long  as  such  rights  exist, 
they  may  rest  upon  one  title  or  another,  there  can  be  no  question  at 
least  as  to  the  illegality  of  such  legal  institutions  by  reasons  of  the  public 
law  of  Schaffhausen.  Moreover,  private  water  rights  in  perpetuity 
based  upon  actual  concessions  are  not  unknown  in  the  legislation  of  the 
canton  sued;  for  example  the  right  granted  to  the  water  works  company 
of  Schaffhausen  by  the  joint  grant  from  Zurich  and  Schafifhausen  for 
the  older  (upper)  works  was  originally  not  limited  in  time  and  was 
limited  in  duration  only  at  the  time  of  the  subsequent  consolidation  of 
the  concessions  for  the  older  works  with  those  for  the  newer  (lower) 
works,  erected  in  the  eighteen  hundred  and  eighties — a  change  which, 
as  plaintifif  has  correctly  mentioned  in  the  reply  could  be  effected  only 
with  the  cooperation,  i  e.,  the  consent  of  the  new  owner  of  the  works,  of 
the  present  intervener.  The  legislation  of  Schaffhausen,  with  respect  to 
water  rights  corresponds  on  the  whole  with  the  enactments  by  Zurich; 
the  law  of  Schaflfhausen  concerning  public  waters  of  January  19,  1874, 
which  existed  at  the  time  of  the  change  in  sovereignty  in  question  and  is 
still  in  force  coincides  in  all  material  respects  with  the  law  of  April  14, 1872 
(see  No.  3  above),  existing  in  the  canton  of  Zurich  at  the  time  of  its 
enactment  and  the  latter  contains  as  little,  as  do  the  general  codifications 
of  their  private  law,  any  provision  restricting  the  duration  of  the  water 
rights  granted,  so  that  such  a  limitation  at  all  events  is  not  mandatory 
law.  The  circumstance,  that  the  modern  practice  of  the  authorities  of 
Schaffhausen  making  such  concessions,  in  conformity,  to  the  modern 
tendency,  expressed  in  the  very  recent  water-works  law  of  December  15, 
1901,  which  aims  at  a  definite  limitation  of  all  water  rights  as  to  time, 
is  unable  of  course  to  change  the  result. 

6.  As  a  result  of  the  foregoing  considerations  it  follows  that  defend- 
ant must  recognize  the  private  right  of  usufruct  in  the  Rhine  belonging 
in  perpetuity  to  plaintiff  by  virtue  of  its  concessions  from  Zurich,  both 
as  to  its  legal  existence  and  substance  and  according  to  its  own  legislation, 
in  the  sense  that  it  is  subject  with  respect  to  its  continuance  to  the  rules 
obtaining  generally  as  to  private  rights,  and  that  as  a  right  of  usufruct 
in  public  waters  it  is  subject  also  to  the  provisions  of  the  public  law 
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applicable  concerning  state  supervision,  water  taxes,  etc.,  a  fact  which 
plaintifif  evidently  intends  to  admit  expressly  in  the  reservation  con- 
tained in  its  prayer  2,  which,  however,  was  not  stated  in  sufiSciently 
general  terms.  As  to  the  extent,  the  quantitative  extent  of  this  water 
right,  it  is  to  be  measured,  as  shown  above,  by  the  terms  of  the  conces- 
sions, respectively  by  the  water  works  erected  and  used  in  accordance 
with  such  concessions.  A  determinination  in  exact  figures  of  the  quan- 
tity of  water,  which  may  be  used  rightfully,  cannot  be  ascertained  from 
the  above  with  certainty,  contrary  to  plaintiff's  contention.  For  both 
concessions  of  the  years  1831  and  1833  describe  merely  the  works  to  be 
erected  and  the  new  concessions  of  July  2, 1891,  likewise  speaks  in  its  dis- 
position only  of  "the  changes  made  by  reason  of  the  new  works  of  the 
waterworks  company"  in  plaintiff's  waterworks  and  mentions  the 
quantity  of  water  of  4500  liters  per  second,  claimed  by  it  in  this  action, 
and  guaranteed  to  it  per  agreement  of  February  18, 1888,  by  the  water 
works  company  of  Schaffhausen,  only  in  connection  with  a  statement 
of  such  agreement,  so  that  there  can  be  no  question  of  an  express  stipu- 
lation in  the  concession  with  regard  to  the  quantity  of  water.  It  should 
suffice,  however,  to  adjudge  this  point  on  principle,  leaving  it  to  the 
parties  to  reach  an  agreement  as  to  the  exact  quantity  or  to  have  it 
determined  in  a  new  proceeding  in  conformity  with  expert  testimony  to 
be  taken  therein. 

Disposition 

1.  Prayer  1  is  not  considered. 

2.  Prayer  2  is  approved  in  the  sense  that  the  defendant,  the  canton 
of  Schaffhausen,  is  adjudged  bound  to  respect  plaintiff's  water  right  on 
the  left  banks  of  the  Rhine  at  Flurlingen,  granted  to  plaintiff  by  the 
authorities  of  the  canton  of  Schaffhausen,  as  one  given  in  perpetuity  and 
in  extent  measured  by  the  concessions  from  Zurich.* 

Legal  opinion  of  Professor  Max  Huher  in  the  Preceding  Case  on  the 

Jurisdiction  over  Boundary  Rivers 

By  the  decision  of  the  Swiss  Federal  Court  of  November  9, 1897,  it  was 
finally  established  that  the  canton  of  Schaffhausen  had  no  jurisdiction 
over  the  southern  half  of  the  Rhine  at  the  water-falls.  The  court  did 
not  define  the  respective  rights  of  Schaffhausen  and  Zurich  with  respect 
to  the  use  of  the  falls.     Zurich,  being  anxious  to  exploit  the  water 

*  The  above  case  is  translated  from  the  first  volume  of  the  Zeitschrif t  f iir  Volker- 
recht  und  Bundesstaatsrecht  (1906),  pp.  275-283. 
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power,  &sked  Prof.  Max  Huber  for  an  opinion,  which,  becauae  ot  its 
geoenl  interest,  was  pabUshed  in  the  Zeitschift  fdr  Volkenecht  and 
BcMiwffraataecht .  Xo.  1,  pp.  29-^  and  in  Xo.  2,  pp.  15^217.  After  a 
Terr  extensive  cc'nsideration  of  the  Swiss  federal  law,  the  Swiss  cantmial 
law  and  the  general  principles  of  international  Uk  having  a  bearing  upon 
this  question,  the  author  states  the  following  conclusions: 

1.  The  decision  of  the  Federal  Court  of  Xovember  9  is  unassailable 
and  therefore  also  the  boundary  rights  established  by  it  with  respect  to 
the  wiioie  distance  of  the  Rhine  between  Zurich  and  Schaffhausen. 

2.  The  river  is  divided  realiter  between  the  two  cantons  by  a  middle 
Hne  and  each  canton  has  unrestricted  jurisdiction  over  one  half. 

3.  As  the  intercantonal  jurisdiction  over  the  Rhine-falls  is  not 
defined  by  federal  law  nor  by  intercantonal  agreements,  it  is  to  be  deter- 
mined in  accordance  with  the  general  rules  of  international  law  for  the 
interpretation  of  which  the  following  principal  sources  must  be  con- 
sidered: the  decisions  of  the  Federal  Court. the  practice  of  the  cantonsof 
Zurich  and  Schaffhausen  with  respect  to  the  exercise  of  jurisdiction  over 
the  Rhine,  the  principles  of  the  private  law  of  Zurich  and  Schaffhausen 
and  the  practice  of  the  federal  authorities  with  respect  to  jurisdiction 
over  the  Rhine,  where  it  forms  the  international  boundarv. 

4.  The  writers  on  international  law  have  not  de^-eloped  a  doctrine  in 
regard  to  jurisdiction  over  international  ri\*ers.  in  particular  in  regard  to 
rivers  which  are  di\ided  in  the  middle.  The  rules  must  be  derived  from 
the  general  principles  of  the  law  of  vicinage. 

5.  The  text-writers,  the  practice  of  courts,  and  particularly  the  inter- 
cantonal and  international  practice  agree  on  the  whole  that  each  riparian 
owner  has  on  principle  full  cont  rol  over  one  half  of  t  he  nver  and,  therefore, 
may  grant  concessions  for  works  located  exclusively  on  its  ade,  but  that 
the  adjoining  state  has  an  international  right  of  protest,  which  cannot 
be  lost  through  conflicting  private  rights,  against  all  measures  which  may 
affect  its  territory'  injuriously.  Joint  action,  though  not  a  joint  granting 
of  concessions  is  necessar>'  in  all  cases  where  a  single  establishment 
affects  both  territories  with  respect  to  rights  in  the  river  both  riparian 
states  stand  upon  an  absolute  equality. 

6.  Co-ownership  or  joint  ownership  cannot  be  presumed  because  it 
conflicts  with  the  principle  of  territorial  sovereignty. 

7.  In  the  case  of  a  di\ision  of  the  river  realiter  as  well  as  in  case  of 
joint  ownership  or  co-ownership,  ever>'  use  of  the  nver  which  may  be 
regarded  as  a  normal  or  customar>'  one  according  to  the  conditions 
existing  at  that  time,  representts  a  jus  quaesUum  on  the  part  of  the 
riparian  states.    The  granting  of  water  concessions,  resp.  the  granting  of 
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permissions  to  draw  water  from  the  river  for  a  certain  distance  is  but  a 
normal  form  of  exercising  jurisdiction  over  the  river. 

8.  On  principle,  the  two  doctrines,  (1)  that  of  absolute  territorial 
sovereignty,  and  (2)  that  of  the  right  to  the  absolute  inviolability  of  a 
territory  with  respect  tt)  influences  from  other  states — which  doctrines 
may  possibly  come  into  collision  and  very  often  lead  to  collision  because 
of  the  flowing  nature  of  water — apply  both  to  land  and  rivers. 

9.  A  state  can  protest  against  such  influences  only  as  are  directly  or 
indirectly  prejudicial  to  its  rights  are  unlawful. 

10.  The  riparian  states  are  mutually  bound  to  maintain  the  physical 
integrity  of  the  neighboring  banks,  i.  e.,  of  the  river  banks. 

11.  Fishing  interests  as  such  are  protected  by  international  and 
federal  law;  in  nowise  could  Schaffhausen,  even  if  it  had  a  fishing 
servitude  under  international  law  as  to  a  part  of  Zurich's  half  of  the 
Rhine,  prohibit  the  erection  of  water  works  on  the  Zurich  side. 

12.  Important  interests  of  navigation  cannot  be  injured  by  a  work 
at  the  Rhine-falls,  and  the  treaty  of  1837  does  not  confer  a  right  to 
navigation  as  such,  but  only  a  right  to  its  undisturbed  enjoyment  by 
the  members  of  both  cantons,  in  so  far  as  navigation  is  actually  or  legally 
possible. 

13.  Schaffhausen  can  ask  of  Zurich  at  most,  that  the  Schaffhausen 
owners  of  water  rights  shall  not  be  disturbed  in  the  previous  enjoyment 
of  their  water  rights  by  any  works  on  the  Zurich  side,  nor  that  they 
otherwise  be  caused  to  suffer  material  damage.  As  these  rights  have 
been  regulated  by  the  interested  parties  already  by  contract,  a  protest  by 
Schaffhausen  based  upon  more  ancient  water  rights  is  impossible  in  this 
case. 

14.  The  portion  of  half  the  available  power  belonging  to  the  canton 
of  Schaffhausen  and  not  used  by  it  can  be  claimed  by  Zurich  only  if 
Schaffhausen  does  not  utilize  it  within  a  reasonable  time,  resp.  fails  to 
utilize  it  for  a  sufficient  legal  reason. 

15.  No  protest  is  possible  on  the  part  of  private  persons  or  in  their 
stead  by  the  canton  of  Schaffhausen  by  reason  of  any  alleged  interests 
in  the  maintenance  of  the  Rhine-falls  as  a  wonderful  work  of  nature. 

16.  On  the  other  hand,  the  state  of  Schaffhausen  as  such,  has  a  legal 
interest  in  the  maintenance  of  the  Rhine-falls  as  a  wonderful  work  of 
nature.  This  interest,  however,  has  no  precedence  over  the  rights  to  use 
the  river  in  other  ways. 

17.  Schaffhausen  can  assert  its  right  to  the  maintenance  of  the 
Rhine-falls  as  a  wonderful  work  of  nature  only  so  far  as  the  half  of  the 
Rhine  on  the  Schaffhausen  side  is  affected  injuriously  by  water-power 
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workfi  on  the  Zurich  side.  A  protest  against  a  mere  optical,  sesthetic 
effect,  i,  e.,  against  a  change  merely  affecting  Zurich  territbry  will  lie 
under  no  circumstances.  For  that  reason  it  seems  permissible  to  divide 
the  river  in  the  middle  by  means  of  a  dam. 

18.  There  are  no  scales  for  measuring  the  different  modes  of  exercis- 
ing sovereignty  over  a  river  and  international  law  does  not  recognize  a 
procedure  analogous  to  that  of  expropriation.  Each  state  has  a  right  to 
share  each  mode  of  enjoyment  equally  with  its  neighbor.  If  different 
modes  of  enjoyment  on  the  part  of  the  two  riparian  states  collide,  each 
mode  of  enjoyment  is  entitled  to  equal  protection.  The  sacrifice  of  an 
unimportant  interest  of  one  in  favor  of  more  important  interests  of 
another  could  be  asked  at  most,  if  considerations  of  equity  should 
demand  it.  In  the  collision  of  the  interests  of  Zurich  and  Schaffhausen, 
we  are  concerned  with,  a  collision  of  rights  relating  in  part  to  the  northern 
half  of  the  river,  in  part  to  the  southern  half.  AsfarasSchaffhausen'shalf 
is  concerned  only  collisions  caused  by  ph3rsical  influences  can  be  legally 
taken  into  consideration  and  even  then  only  so  far  as  they  are  a  result  of 
a  violation  of  the  principles  of  equality  on  the  part  of  both  riparian 
states.  There  seems  to  be  no  such  collision  in  this  case.  There  is  like- 
wise no  collision  of  rights  on  the  Zurich  half  of  the  river,  since  Schaff- 
hausen  possesses  no  rights  there,  inasmuch  as  a  state  can  have  rights  out- 
side of  its  territory  only  by  virtue  of  a  special  title  which  is  lacking  here 
and  Schaffhausen's  so-called  aesthetic  interests  cannot  be  deemed 
legal  rights.  In  the  event  of  the  recognition  of  Schaffhausen's  claim  to 
the  whole  Rhine-falls,  Schaffhausen  could  ask  of  Zurich  only  the  same 
moderation  in  the  use  of  the  falls  as  it  has  observed  itself  with  reference 
to  its  half  of  the  river. 

19.  The  drawing  of  water,  now  taking  place  at  Neuhausen,  repres- 
ents no  international  individual  jus  qtuiesitum,  which  would  not  pro- 
hibit a  further  drawing  of  water.  If,  however,  in  view  of  other  interests 
a  further  drawing  of  water  is  prohibited  or  at  most  a  smaller  amount 
than  that  now  taken  by  Schaffhausen,  were  allowed,  Zurich  may 
charge  Schaffhausen,  if  it  will  not  divide  the  river  in  cor'pore,  a  taxforthat 
portion  of  the  whole  available  power  belonging  to  it  by  virtue  of  its  title 
to  one-half  of  the  river,  and  in  addition  it  could  recover  of  Schaffhausen 
damages  for  the  indirect  benefit  which  it  has  lost,  inasmuch  as  half  of  the 
power  could  not  be  used  on  Zurich  territory. 

20.  The  territory  covering  the  Rhine-falls  can  be  regarded  consti- 
tutionally as  national  property  at  most  in  the  sense  of  fiscal  property  of 
the  confederation. 

21.  In  case  of  water  works  whose  premises  cover  merely  the  territory 
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of  a  single  state,  only  the  state  of  their  situs  has  jurisdiction  over  the 
applicants  for  concession,  resp.  grantees  of  concessions.  The  right  to 
protest  against  such  works,  resp.  against  their  effect  upon  the  adjoining 
territory  is  always  a  matter  concerning  exclusively  the  respective  states 
in  the  absence  of  express  or  tacit  agreement  to  the  contrary. 

22.  Neither  international  law  nor  any  other  law  applicable  in  any 
way  to  the  determination  of  the  question  of  jurisdiction  over  the  Rhine 
between  Zurich  and  Schafifhausen  require  the  consent  of  one  riparian 
state  to  the  works  erected  on  the  territory  of  the  other  as  an  absolute 
condition  precedent;  there  is  a  right  of  protest  only,  the  Federal  Court 
deciding  as  to  its  reasonableness  and  extent. 

23.  Since  the  concessions  granted  by  a  state,  resp.  the  private  rights 
acquired  under  them  do  not  conflict  with  the  international  rights  of  other 
states,  the  only  correct  mode  of  proceeding  must  be  deemed  to  be  to 
submit  to  the  neighboring  state  the  plans  of  all  works  against  which 
protest  on  its  part  seems  possible  before  the  definite  granting  of  the  con- 
cession so  as  to  give  it  an  opportunity  to  file  such  protests  if  desired. 
Changes  in  the  plan  submitted  must  be  made  within  a  reasonable  time. 

24.  If  co-ownership  with  regard  to  the  river  or  to  the  water  could  be 
assumed,  the  rules  of  law  governing  its  use  would  be  the  same  on  the 
whole  as  those  given  where  there  is  a  division  realiter. 

25.  The  Federal  Court  in  its  jurisdiction  over  suits  between  cantons 
can  decide  all  disputes  resulting  from  a  collision  of  sovereignty  over 
boundary  rivers. 

26.  The  Federal  Court  cannot  refuse  to  assume  jurisdiction  on  the 
ground  that  there  are  no  rules  governing  the  intercantonal  jurisdiction 
over  rivers. 

27.  The  Federal  Court  decides  as  to  the  validity  and  extent  of  pro- 
tests and  in  the  case  of  co-ownership  or  joint  ownership  it  would  be  com- 
p)etent  to  supply  a  consent  wrongfully  withheld." 


•Zeitschrift  fiir  Vftlkeirecht  und  Bundesstaatarecht  (1906),  pp.  213-217. 


BOOK  REVIEWS:    BOOK  NOTES 

American  Diplomacy:  Its  Spir^  and  Achievements.  By  John  Bassett 
Moore,  LL.D.,  Professor  of  International  Law  and  Diplomacy  in  Col- 
umbia University.  New  York  and  London:  Harper  and  Brothers, 
pp.  xii,  286.     1905. 

Professor  Moore  was  happily  inspired  to  prepare  a  series  of  articles  for 
Harpers'  Magazine  on  the  spirit  and  achievements  of  American  diplomacy, 
and  author  and  publisher  have  put  the  reading  public  under  obligation 
to  them  by  rescuing  the  articles  from  the  magazine  and  giving  them  a 
separate  and  permanent  form. 

In  the  new  form  the  articles  have  undergone  some  revision  and 
amplification  and  a  chapter  on  the  fisheries  question  has  been  added. 

Professor  Moore  does  not  aim  to  present  even  in  outline  a  history  of 
our  diplomatic  relations.  His  book  is  a  series  of  episodes  in  diplomatic 
history,  well  chosen  and  carefully  treated. 

The  book,  therefore,  necessarily  lacks  the  continuity  of  John  W. 
Foster's  Century  of  American  Diplomacy  and  the  two  works,  different 
in  origin  and  purpose,  differ  not  unnaturally  in  execution.  They  do  not 
cover  the  same  field  although  they  deal  with  the  same  general  subject, 
nor  do  they  compete  in  any  way.  They  are  both  good  books,  and  place 
the  general  reader  and  lay  public  under  a  personal  obligation. 

After  a  brief  introductory  note  on  the  conduct  of  foreign  intercourse 
with  a  list  of  the  secretaries  of  state.  Professor  Moore  takes  up  the 
scattered  threads  of  his  subject  and  weaves  them  into  a  graceful  and 
consistent  whole.  The  chapter  on  the  beginnings  (pp.  1-32)  is  historical 
and  in  a  sense  introductory.  It  is,  as  is  it  s  fellows,  interesting  and  capitally 
written.  The  account  of  the  treatment  of  Arthur  Lee  in  Berlin,  and  the 
dastardly  theft  of  his  papers  by  the  British  minister,  one  Hugh  Elliot,  is 
likely  to  bring  a  blush  to  the  face  of  the  Briton.  Such  a  transaction  is, 
it  is  to  be  hoped,  impossible  today  among  men  of  honor  and  nations  of 
respectability. 

Professor  Moore  passes  from  the  beginnings  to  the  s^'stem  of  neu- 
trality (pp.  33-62),  the  establishment  of  which  he  rightly  attributes  to 
American  publicists.  This  claim  even  Hall,  no  lover  of  things  American, 
is  forced  to  admit.  Then  follows  the  freedom  of  the  seas  (pp.  63-86), 
in  which  matter  the  American  navy  and  American  publicists  happily  and 
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successfully  cooperated.  It  cannot  be  said  that  American  diplomacy 
has  scored  a  triumph  in  the  fisheries  questions  (pp.  87-104)  but  that 
chapter  is  not  finished  yet  and  it  may  well  be  that  the  final  settle- 
ment of  the  fisheries  questions  will  be  favorable,  at  least  more  favorable 
to  the  American  contention.  The  contest  with  commercial  restric- 
tions (pp.  105-130)  shows  American  energy  and  effort  in  a  more  favor- 
able and  pleasing  light.  The  next  chapter  on  non-intervention  and 
the  Monroe  doctrine  (pp.  131-167)  appeals  peculiarly  to  readers  in  this 
part  of  the  world,  and  rightly  or  wrongly  we  ascribe  great  importance 
to  Monroe  and  the  doctrine  which  bears  his  name,  although  John  Quincy 
Adams  would  seem  to  have  a  right  to  father  it.  The  claims  of  Richard 
Rush  and  George  Canning  cannot  be  overlooked  in  any  just  apportionment 
of  credit  for  the  doctrine  of  non-intervention  and  its  application  to 
America  in  the  twenties.  The  doctrine  of  expatriation  (pp.  168-199) 
is  peculiarly  American,  as  was  to  be  expected  from  a  nation  that  exter- 
minated the  only  natives  of  the  country.  The  American  is  an  expatri- 
ated foreigner  one  or  more  degrees  removed.  But  it  must  be  confessed 
that  we  are  somewhat  inconsistent,  proclaiming  as  we  do  the  right  of  expa- 
triation for  others  without  being  equally  anxious  to  allow  the  right  to  our 
citizens.  When  inconvenience  arises,  we  shall  doubtless  make  theory  and 
practice  square.  As  was  to  be  expected,  Professor  Moore's  treatment  tf 
the  often  misunderstood  Koszta  case  is  clear  and  accurate.  International 
arbitration  (pp.  200-222)  may  be  dismissed  with  the  statement  that 
Professor  Moore  is  the  recognized  American  authority  on  this  subject. 
The  chapter  on  the  territorial  expansion  of  the  United  States  (pp.  223- 
247)  traces  the  growth  of  the  republic  from  seaboard  to  seaboard  and 
conducts  the  reader  without  the  danger  of  wetting  his  feet  across  vast 
wastes  of  water.  An  excellent  map  shows  the  continental  expansion  of 
the  United  States  more  clearly  than  language. 

In  the  concluding  chapter  (pp.  248-266)  Professor  Moore  deals  with 
influences  and  tendencies.  The  influence  of  the  United  States  he 
finds  to  consist  in  the  establishment  of  liberty  and  self-government  at 
home  and  in  blazing  the  way  for  European  reforms.  He  calls  atten- 
tion to  the  patent  fact  that  we  have  carried  on  an  intellectual  not  an 
armed  propaganda,  as  didj  the  French  revolution  for  ideals  of  liberty. 
The  liberty  of  the  country  was  necessarily  reflected  in  our  diplo- 
macy. 

The  influence  of  the  United  States  in  behalf  of  political  liberty  was  clearly  exhibited 
in  the  establishment  of  the  principle  that  the  true  test  of  a  government's  right  to 
exist  and  to  be  recognized  by  other  governments  is  the  fact  of  its  existence  as  the 
exponent  of  the  popular  will. 
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.American  diplomacy  was  also  employed  in  the  advancement  of  the  principle  of  legal- 
ity.  American  statesmen  sought  to  regulate  the  relations  of  nations  by  law,  not  only 
as  a  measure  for  the  protection  of  the  weak  against  the  aggressions  of  the  strong,  but 
also  as  the  only  means  of  assuring  the  peace  of  the  world. 

And  finally: 

American  diplomacy  has  been  characterized  by  practicality.  It  has  sou^t  to  attain 
definite  objects  by  practical  methods.  ^  ^  ^  American  diplomacy  has  also  exerted 
a  potent  influence  upon  the  adoption  of  simple  and  direct  methods  in  the  conduct 
of  negotiations.  Observant  of  the  proprieties  and  courtesies  of  intercourse  but 
having,  as  John  Adams  once  declared,  '*no  notion  of  cheating  anybody/' American 
diplomatists  have  relied  rather  upon  the  strength  of  their  cause,  frankly  and  clearly 
argued,  than  upon  a  subtle  diplomacy,  for  the  attainment  of  their  ends. 

In  commending  this  book  without  reserve  to  the  general  reader,  for 
whom  it  is  primarily  intended,  the  reviewer  congratulates  the  reader 
on  the  fact  that  specialists  and  men  of  affairs,  such  as  Professor  Moore 
and  John  W.  Foster,  have  found  time  and  taken  a  pleasure  in  laying  before 
the  public  the  results  of  a  lifetime  in  a  simple,  accurate  and  attractive 
form.    May  other  publicists  imitate  their  example. 

James  Brown  Scott. 

Recueil  des  Arbitrages  IrUemationaux.  Tome  Premier,  1798-1855.  By 
Professor  A.  de  Lapradelle,  of  the  University  of  Grenoble,  and  Por- 
fessor  N.  Politis,  of  the  University  of  Poitiers.  Paris:  Pedrone.  pp. 
liv,  863.     1905. 

We  note  in  this  publication  one  of  the  most  valuable  productions  yet 
issued  covering  questions  of  international  law  as  administered  upon 
references  either  to  mixed  commissions,  or  to  special  persons,  and 
believe  the  words  of  the  preface,  appreciatively  written  by  Professor 
Renault,  are  within  bounds  in  saying  that  the  editors  "have  rendered 
an  eminent  service  to  the  practice  and  the  science  of  international  law. " 

The  present  volume  covers  the  period  from  1798  to  1855  and  will  be 
followed  by  others  bringing  the  subject  matter  up  to  the  date  of  iSnal 
publication.  The  editors  have  commenced  with  the  arbitrations  under 
the  Jay  treaty  and,  among  other  important  arbitrations,  include  the 
affair  of  the  Duchy  of  Bouillon;  the  tolls  of  the  Levantine  Valley;  the 
Holland  debt  between  Holland  and  France;  the  four  mixed  commissions 
between  the  United  States  and  Great  Britain  following  the  treaty  of 
Ghent;  arbitration  of  Alexander  I.,  over  the  application  of  the  first 
article  of  the  treaty  of  Ghent  to  slavery;  the  Northeast  boundary  line; 
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the  mixed  commission  of  1842  between  the  United  States  and  Mexico; 
the  Portendick  affair  between  France  and  Great  Britain;  the  arbitration 
between  France  and  Mexico  under  the  treaty  of  1844  relative  to  responsi- 
bility for  acts  of  war;  the  Pacifico  affair  between  Great  Britain  and 
Greece;  arbitration  under  the  treaty  of  1852  between  France  and  Spain; 
the  arbitration  between  the  United  States  and  Portugal  relative  to  the 
destruction  of  the  General  Armstrong;  and  conclude  with  an  account  of 
the  mixed  commission  of  1855  between  the  United  States  and  England. 

Pursuant  to  their  general  plan  and  in  connection  with  each  arbitration, 
the  editors  state  very  fully  the  circumstances  leading  up  to  it,  the  pro- 
cedure in  connection  therewith,  the  protocol  and  the  questions  decided 
by  the  commission,  the  cases  being  grouped  according  to  their  nature 
and  each  particular  question  being  made  the  subject  of  extensive  and 
valuable  doctrinal  notes.  Where  the  arbitrations  are  of  a  single  dispute, 
the  text  of  the  arbitral  sentence  is  given.  The  doctrinal  notes  in  ques- 
tion were  many  of  them  written  by  the  editors,  but,  in  addition,  we  note, 
as  adding  to  the  value  of  the  work,  the  names  subjoined  of  Stoerk,  Asser, 
Laband,  Fauchille,  Kleen  and  Strisower. 

The  editors  have  carefully  distinguished  between  international  arbi- 
trations in  the  strictest  sense  on  the  one  hand,  and  internal  conmiissions 
appointed  for  the  purpose  of  adjusting  claims  against  foreign  nations 
assumed  by  the  home  government,  and  arbitrations  really  diplomatic 
arrangements,  on  the  other.  Observing  strictly  this  line  of  cleavage, 
many  of  the  boards  whose  proceedings  were  quite  fully  reported  in 
Moore's  International  Arbitrations  receive  no  attention  at  the  hands 
of  the  editors,  who  consider  that  their  opinions  are  not  in  the  fullest 
sense  evidence  of  international  law. 

In  their  avant-propos,  the  editors  discuss  in  an  interesting  and 
able  manner  the  vices  and  virtues  incident  to  the  various  forms  of  arbi- 
tration, contrasting  judiciously  the  earlier  form  of  the  mixed  commis- 
sion, wherein  there  sat  one  of  the  nationals  of  each  contending  party 
with  an  umpire  who  by  lot  or  agreement  was  chosen  from  the  citizenship 
of  the  contesting  nations,  with  the  plan  of  referring  a  dispute  to  a 
sovereign,  pointing  out  as  well  later  developments  in  form  tending  to 
secure  absolute  impartiality  among  all  the  arbitrators,  the  authors  antici- 
pating as  the  best  and  final  development  a  court  on  which  no  national  shall 
appear.  The  evils  incident  to  the  older  form  of  mixed  commissions  are 
indicated  with  sufficient  clearness.  The  dangers  of  an  improper  decision 
in  the  event  of  a  reference  to  an  outside  power  are  clearly  defined,  more 
so  than  in  any  other  publication  to  which  we  can  refer. 

The  work  under  review  will  naturally  be  contrasted  with  Moore's 
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International  Arbitrations,  from  which,  for  American  material,  it  largely 
draws.  We  have  pointed  out  above  the  class  of  commissions  which 
might  be  termed  quasi-international,  whose  work  is  not  considered  by 
the  present  authors,  and  because  of  this  omission  one  work  is  needed  to 
supplement  the  other  by  the  student  who  would  desire  to  acquaint  him- 
self with  all  phases  of  arbitral  discussion.  In  addition  many  details 
interesting  particularly  to  Americans  and  contained  in  Professor  Moore's 
work  do  not  come  within  the  scope  of  the  present  one.  The  plan  of  the 
Recueil  differs  markedly  from  that  adopted  by  Professor  Moore  in  that, 
as  indicated,  all  questions  arising  under  a  given  commission  are  grouped 
together,  falling  as  well  under  the  common  head.  It  also  differs  in  the 
greater  fullness  naturally  given  to  the  arbitrations  of  continental  Europe 
and  in  that  the  doctrinal  and  footnotes  bring  the  general  subject  up  to  a 
later  date,  many  of  the  doctrinal  notes  being  so  extensive  as  almost  to 
constitute  treatises  upon  the  matters  to  which  they  relate.  Particularly 
is  this  true  with  regard  to  the  law  of  prize  and  the  sanctity  to  be  accorded 
to  the  decisions  of  prize  courts  when  invoked  before  an  arbitral  tribunal. 
The  various  heads  under  which  a  government  may  be  made  responsible 
internationally  are  also  discussed  with  learning  and  ability. 

The  volume  includes  chronological  tables,  as  well  as  an  alphabetical 
table  by  nations  of  matters  affecting  the  general  subject,  and  embraces 
what  is  rare  in  French  treatises — a  most  excellent  index,  largely  adding 
to  the  value  of  the  work. 

We  shall  await  with  interest  the  forthcoming  volumes.  It  is  perhaps 
proper  to  add  in  closing  that  the  same  authors  have  recently  published  a 
study  of  the  Anglo-Brazilian  Arbitration  of  1904.  (L' Arbitrage  Anglo- 
Br^silien  de  1904.     Paris:    Giard  et  Bridre.     pp.  105.     1905.) 

Jackson  H.  Ralston. 

A  Digest  of  International  Law,  By  John  Bassett  Moore,  LL.D.,  Ham- 
ilton Fish  Professor  of  International  Law  and  Diplomacy  in  Colum- 
bia University  in  the  city  of  New  York;  Associate  of  the  Institute  of 
International  Law;  some  time  third  Assistant  Secretary  of  State  and 
Assistant  Secretary  of  State  of  the  United  States.  In  eight  volumes. 
Washington :     Government  Printing  Office.     1906. 

The  title  page  of  this  monumental  work  explains  and  it  is  neces- 
sary that  the  reader  have  it  before  him,  that  the  Digest  is  based  upon 
diplomatic  discussions,  treaties  and  other   international    agreements, 
international  awards,  the  decisions  of  municipal  courts,  the  writings  of 
ind  especially  on  published  and  unpublished  documents  issued 


BOOK  REVIEWS  255 

by  presidents  and  secretaries  of  state  of  the  United  States,  the  opinions 
of  the  attorneys-general,  and  the  decisions  of  federal  and  state  courts. 
Passing  from  the  title  page  to  the  preface,  the  enormous  labor  and 
value  of  the  Digest  become  apparent  at  once.  The  act  of  Congress  of 
February  20, 1897,  under  which  the  work  was  undertaken,  provided  for 

revising,  reindexing  and  otherwise  completing  and  perfecting  by  the  aid  of  such  docu- 
ments as  may  be  useful  the  second  edition  of  the  Digest  of  the  International  Law 
of  the  United  States. 

The  framers  of  the  act  evidently  had  in  mind  a  thorough  revision 
of  the  Digest  of  the  International  Law  of  the  United  States,  prepared 
and  published  in  1886,  by  the  late  Dr.  Francis  Wharton,  solicitor  for  the 
Department  of  State.  As  Professor  Moore  had  largely  aided  Dr.  Wharton 
in  the  preparation  of  this  work,  it  was  but  natural  that  Professor  Moore 
should  be  selected  to  prepare  the  new  edition,  and  his  thorough  familiarity 
both  with  the  subject  and  the  subject  matter  would  have  made  the 
preparation  of  a  new  edition  comparatively  simple.  But  Professor 
Moore,  alive  to  the  excellencies  of  Dr.  Wharton's  work,  was  no  less  aware 
of  its  deficiencies  and  he  wisely  determined  to  prepare  a  wholly  new 
work  in  which  the  Digest  of  Dr.  Wharton  should  be  merged.  For,  as 
Professor  Moore  says,  a  mere  revision  must  have  been  both  inadequate 
and  incongruous,  and  a  revision,  with  supplementary  sections,  could 
hardly  have  been  more  satisfactory.  The  result  of  this  momentous 
and  generous  decision  is  the  monumental  work  which  is  at  once  a  digest 
and  treatise  on  international  law  as  intrepreted,  understood  and  applied 
by  the  United  States. 

In  the  execution  of  the  plan.  Professor  Moore  states  that  he  has  had 
two  points  of  capital  importance  in  mind.     To  quote  his  exact  words: 

One  is  that  mere  extracts  from  state  papers  or  judicial  decisions  cannot  be  safely 
relied  on  as  guides  to  the  law.  They  may  be  positively  misleading.  Especially  is 
this  true  of  state  papers,  in  which  arguments  are  often  contentiously  put  forth 
which  by  no  means  represent  the  eventual  view  of  the  government  in  whose  behalf 
they  were  employed.  Instead,  therefore,  of  merely  quoting  extracts  from  particu- 
lar documents,  it  has  been  my  aim  to  give  the  history  of  the  cases  in  which  they  were 
issued,  and,  by  showing  what  was  finally  done,  to  disclose  the  opinion  that  in  the 
end  prevailed. 

The  second  capital  point  concerned  the  proper  treatment  to  be 
accorded  to  manuscript  documents,  in  order 

to  avoid  giving  brief  glosses  which  convey  no  intimation  of  the  question  under  con- 
sideration but  to  follow  and,  wherever  practicable,  quote  the  text,  and  to  give  besides 
enough  of  the  facts  to  render  the  application  apparent.  ♦  ♦  ♦  The  documents  were 
first  found,  read  and  marked  by  myself  personally,  the  figures  of  reference  were  then 
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taken  by  my  copyists,  and  these  figures  have  all  been  verified  and  omissicHis  supplied 
in  the  proof. 

This  personal  examination  of  the  manuscript  records  of  the  Depart- 
ment of  State  began  with  the  earliest  document  on  record  and  the  system- 
atic and  minute  gleaning  ended  with  the  date  of  July  1, 1901.  But  this 
statement  is  not  quite  accurate,  for  the  learned  author  has  drawn  upon 
manuscript  sources  since  that  date,  relating  to  specific  topics.  The 
piinted  documents  were  consulted  and  drawn  upon  until  the  Digest  went 
to  press. 

The  mere  statement  of  the  plan  and  manner  of  its  execution  shows  even 
to  the  casual  reader  that  he  has  here  a  colossal  enterprise,  which  embraces 
within  its  covers  an  analysis  and  presentation  of  the  foreign  policy  of 
the  United  States  from  its  independence  until  the  present  day. 

It  remains  to  be  seen  in  how  far  the  Digest  corresponds  to  the  plan  and 
whether  its  execution  is  as  admirable  as  the  conception. 

To  say  that  the  reviewer  has  read  every  page  of  this  monumental 
undertaking  would  be  to  prejudice  the  review  in  advance;  for  digests  are 
not  easy  reading  and  the  volumes  of  this  work  are  not  of  a  kind  to  slip 
into  the  pocket  for  a  ride  in  the  cars  or  a  trip  into  the  country.  The 
reviewer  has,  however,  examined  carefully  every  volume  and  at  times  this 
examination  has  been  pushed,  by  the  necessities  of  official  study,  into 
minute  details,  with  the  invariable  result  that  in  no  single  instance  has  an 
inaccuracy  of  statement  been  discovered,  although  a  few  trifling  misprints 
have  occasionally  met  the  eye.  The  literature  on  the  subject  has  con- 
stantly been  given  by  Professor  Moore;  the  foreign  relations,the  opinions 
of  attorneys-general;  the  decisions  of  courts;  the  opinions  of  secretaries  of 
state  and  of  American  and  foreign  publicists,  and  the  views  of  learned 
societies  of  international  law  have  been  found  in  their  appropriate 
places.  The  impression  borne  in  upon  the  reviewer,  and  which  he  means 
to  convey,  is  that  this  monumental  work  of  Professor  Moore  makes  a 
reference  to  the  volumes  of  Foreign  Relations  and  to  the  sources  quoted 
unnecessary  in  the  vast  majority  of  cases.  The  work  is  in  the  severest 
sense  of  the  word  a  digest  and  treatise,  and  it  is  as  accurate  as  it  is  full 
and  detailed.  It  is  a  godsend  to  the  man  of  affairs  and  it  is  a  sure 
and  safe  guide  to  the  student  of  international  law. 

The  usefulness  of  the  Digest  as  a  whole  is  greatly  enhanced  by  the 
elaborate  index  which  occupies  the  first  hundred  and  sixty-four  pages  of 
the  eighth  volume,  which  is,  in  the  language  of  Professor  Moore, 
"indexical."  By  means  of  the  admirable  fullness  and  detail  of  this 
index,  the  entire  work  is  placed  at  the  disposal  of  the  student.  Its 
omission  would  have  been  a  serious  fault;  its  execution  renders  it  a 
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matter  of  a  few  moments  to  find  any  topic  in  the  Digest.  The  list  of 
cases  cited  (pp.  165-215)  follows  the  general  index  and  this  too  is  service- 
able inasmuch  as  the  reference  is  given  to  the  original  report  as  well  as  to 
the  page  of  the  Digest.  The  balance  of  the  volume,  consisting  of  an 
alphabetical  list  of  documents  (pp.  217-453),  likewise  justifies  its  exist- 
ence and  simplifies  reference  to  the  work  as  a  whole. 

Professor  Moore  was  required  by  the  terms  of  the  act  of  Congress  to 
produce  a  digest  of  the  international  law  of  the  United  States.  This  he 
has  done,  but  in  the  doing  calls  attention  to  the  inaccuracy  of  the  title; 
for  there  is,  strictly  speaking,  no  international  law  of  the  United  States, 
distinct  and  separate  from  the  international  law  of  the  civilized  world. 
As  Professor  Moore  says: 

The  phrase  is  itself  a  misnomer  and  conveys  an  implication  which  the  government 
of  the  United  States  has  always  been  the  first  to  repel,  for  it  has  ever  been  the  position 
of  the  United  States  that  international  law  is  a  body  of  rules  common  to  all  civilized 
nations,  equally  binding  upon  all,  and  impartially  governing  their  mutual  intercourse. 

Or  to  adopt  the  weighty  and  measured  language  of  Cicero: 

Neque  erit  alia  lex  Romse,  alia  Athenis,  alia  nunc,  alia  post  hac;  sed  et  omnesgentes 
et  omni  tempore  una  lex  et  sempitema  et  immutabilis  contenebit,  unusque  erit 
communis  quasi  magister  et  imperator  onmiimi  Deus. 

James  Brown  Scott. 

The  Practice  of  Diplomacy  as  Illustrated  in  the  Foreign  Relations  of  the 
United  States.  By  John  W.  Foster,  author  of  A  Century  of  American 
Diplomacy;  American  Diplomacy  in  the  Orient,  etc.  Boston  and 
New  York:    Houghton,  Miffin  and  Company,     pp.  [x]  401.     1906. 

A  worldly  maxim  informs  us  that  wine  improves  with  age,  which 
may  or  may  not  be  true,  but  it  is  a  fact  that  the  present  fruit  of  Mr. 
Foster's  labors  is  a  confirmation  of  the  maxim  and  a  distinct  credit  to 
his  vintage. 

Mr.  Foster's  various  volumes  are,  as  it  were,  an  afterthought  and  in  a 
way  the  result  of  a  happy  accident.  After  a  generation  spent  in  the 
diplomatic  service,  and  after  rounding  out  a  distinguished  career  as 
secretary  of  state  in  President  Harrison's  cabinet,  Mr.  Foster  became 
professor  of  diplomacy  in  the  George  Washington  University.  Instead 
of  becoming  ascetic  with  age,  as  has  frequently  happened,  Mr.  Foster 
has  become  academic  and  literary,  and  the  books  which  he  has  written 
in  the  past  few  years  are  the  direct  outcome  of  his  professorate. 

The  first  fruit  of  his  academic  activity  was  the  well  known  Century  of 
American  Diplomacy — a  brief  review  of  the  foreign  relations  of  the 
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United  States,  1776-1876.  Of  the  merits  of  this  work,  which  won  instant 
favor  with  the  reading  public,  this  is  not  the  place  to  speak.  But  it  is 
well  to  call  attention  to  this  admirable  and  in  many  wa3rs  charming 
book  because  the  distinguished  author  has  prepared  the  Practice  of 
Diplomacy  "as  a  companion  volume  and  complement"  of  a  Century  of 
American  Diplomacy.  The  intervening  volume,  American  Diplomacy 
in  the  Orient,  was  the  result  of  personal  and  professional  interest  in  the 
affairs  of  the  Far  East. 

In  order  to  estimate  a  book  and  its  value  as  a  book  it  is  necessary  to 
discover  the  intent  of  the  writer  and  then  to  see  in  how  far  and  with 
what  success  the  author  has  executed  that  intent.  In  the  brief  preface 
to  the  book  under  consideration,  Mr.  Foster  states  that 

the  present  work  la  intended  primarily  to  set  forth  the  part  taken  by  American  Dip- 
lomatists in  the  elevation  and  purification  of  diplomacy;  and,  secondarily,  to  give  in 
popular  form,  through  such  a  narrative,  the  rules  and  procedure  of  diplomatic  inter- 
course. While  it  is  prepared  for  the  general  reader,  numerous  citations  of  authori- 
ties are  given  to  enable  the  student  to  pursue  his  investigations  by  an  examination 
of  the  original  sources  of  information. 

Mr.  Foster  expressly  disclaims  any  intention  to  make  the  work  a 
manual  of  diplomatic  procedure.  The  purpose  of  the  distinguished  author 
is  therefore  popular  rather  than  scientific,  and  his  aim  is  to  give  the 
general  reader  an  outline  of  the  practice  of  diplomacy  rather  than  to 
present  a  detailed  treatise.  The  work  is  emphatically  a  work  of  viU- 
garizcUion  and  as  such  a  distinct  success. 

There  is  an  idea  prevalent  that  the  diplomatic  service  is  not  what  it 
used  to  be.  This  is  so,  for  the  service  is  distinctly  better  and  more 
respectable  than  ever  before.  But  this  is  not  exactly  what  is  meant,  for 
the  critic  really  means  that  steam  and  electricity  have  rendered  the 
diplomat  useless  other  than  as  a  diner-out.  In  this  latter  capacity, 
it  cannot  be  denied  that  he  performs  onerous  as  well  as  representative 
duties  and  that  he  thus  brings  his  country,  as  it  were,  into  our  very  homes , 
and  therefore  in  close  and  intimate  relations  with  our  people,  or  at  least 
with  some  of  them.  But  the  critic  of  the  diplomatic  corps  forgets  that 
the  duty  of  the  diplomat  is  not  solely  with  the  foreign  office  of  the  home 
country  or  indeed  with  the  Department  of  State  in  Washington.  He 
represents  in  a  real  and  vital  sense  the  interests  of  his  fellow-countrymen 
in  distress  who  need  disinterested  advice  and  competent  guidance.  The 
diplomat  of  today  is  not  so  independent  as  he  was  a  century  ago;  but 
he  is  really  a  more  useful  being.  Mr.  Foster  performs  no  small  service 
in  making  this  clear  to  the  general  reader. 

In  the  second  chapter,  Mr.  Foster  deals  with  the  rank  of  diplomats  and 
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makes  it  clear  that  efficiency  is  not  a  thing  of  gold  braid,  and  that  the 
service  rendered  bears  no  necessary  or  reasonable  relation  to  the  rank  of 
the  diplomat.  The  head  of  the  procession;  a  seat  at  the  right  or  the  left 
may  be  more  enjoyable;  it  may  be  embarrassing  to  wait  until  ambas- 
sador so-and-so  has  had  his  audience  and  conveyed  to  the  secretary  of 
state  the  assurance  of  his  high  official  and  personal  esteem.  But  the 
brain  is  the  thing  that  counts.  When  Dr.  Franklin,  braidless  and 
giltless,  was  presented  at  the  French  Court  it  does  not  appear  that  the 
interests  of  his  country  suffered  because  he  was  not  an  ambassador. 
And  when  mothers  in  the  street  held  their  children  in  their  arms  that  they 
might  catch  a  sight  of  the  man  in  homespun,  it  did  not  occur  to  anyone 
to  question  his  rank.  It  is  doubtful  if  Charles  Francis  Adams  could  have 
prevented  the  sailing  of  the  Alabama  had  he  been  accredited  personally 
to  her  majesty  instead  of  to  her  government,  nor  is  it  to  be  supposed 
that  James  Russell  Lowell  would  have  represented  more  clearly,  and 
therefoVe  more  truly,  the  intelligence  of  the  republic  and  the  desire  of 
the  enlightened  for  friendship  with  the  mother  country,  if  he  had  been  in 
name  what  he  was  in  fact,  an  ambassador.  The  service  wants  men;  not 
apologies  for  men.  Increased  rank  will  never  make  up  for  the  absence  of 
brain  power.  But  money  and  brains  do  not  necessarily  go  together  and 
so  it  happens  that  the  poor  man  of  ability  cannot  accept  a  position 
which  seemingly  requires  an  expenditure  of  many  times  his  salary.  If, 
therefore,  our  diplomats  are  to  entertain  and  cater  to  the  stomach  as  is 
the  rule  of  today,  we  must  select  only  men'  of  means  or  increase  the 
salaries  of  our  diplomatic  representatives,  so  that  they  can  meet  the 
demands  of  the  service  from  the  official  salary.  This  is  adequately 
pointed  out  by  Mr.  Foster,  and  members  of  Congress  could  read  his 
pages  with  no  little  profit. 

Mr.  Foster  points  out  in  the  first  two  chapters  of  his  book,  the  useful- 
ness of  the  service  and  the  need  of  efficiency  in  the  service.  And  it  is 
the  reviewer's  opinion  that  these  two  chapters  would  justify  of  them- 
selves the  existence  of  this  interesting  and  valuable  book.  The  balance 
of  the  work  may  be  grouped  as  follows :  Diplomats — ^their  appointment, 
reception,  termination,  duties  and  immunities  (pp.  34-215) ;  the  consular 
service  (pp.  216-242);  treaties — ^their  negotiation,  ratification,  inter- 
pretation and  termination  (pp.  243-311).  These  chapters  are  interesting 
and  replete  with  accurate  information.  Their  mastery  is  easy  and  is 
essential  to  the  well-informed  citizen.  The  chapter  on  arbitration  and 
its  procedure  (pp.  330-358)  is  timely  and  outlines  a  record  of  peace 
and  justice  which  will  rebound  to  the  lasting  credit  of  our  country. 
The  final  chapter  on  international   claims   (pp.   359-381)  is  of  great 
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interest,  and  there  will  be  not  a  few  who  will  consider  it  the  most 
distinct  and  valuable  contribution  in  the  book.  The  layman  knows 
little  of  the  subject  and  there  are  few  articles  or  treaties  to  which  he  can 
turn  for  information.  This  chapter  supplies  the  reader  with  the  essential 
knowledge  and  it  does  it  well  and  within  small  compass. 

The  work  is  the  outcome  of  practical  experience,  it  is  pleasingly 
written  and  is  interspersed  with  passages  of  amusing  and  happy  incident. 
It  is  also  timely,  and  a  careful  reading  of  the  Practice  of  Diplomacy 
from  cover  to  cover  leads  to  the  conclusion  and  the  hope  that  it  will 
inevitably  find  its  way  to  the  general  reader,  for  whose  instruction  and 
pleasure  it  has  been  specially  written. 

James  Brown  Scott. 

The  Aliens  Act  and  the  Right  of  Asylum,  By  N.  W.  Sibley,  B.A.,  LL.M., 
Trin.  H.  Camb,  Barrister-at-Law  of  Lincoln's  Inn,  and  Alfred  Elias, 
LL.B.,  Victoria  University,  Barrister-at-Law  of  Gray's  Inn.  London: 
William  Clowes  and  Sons,  Limited,     pp.  xi,  161.     1906. 

This  little  book  is  a  model  comment  upon  the  aliens  act,  1905  (5  Edw. 
Vn.,  C.  13)  and  in  the  brief  compass  of  a  trifle  over  one  hundred  and  fifty 
pages,  gives  the  historical  setting  and  analysis  of  the  act  as  well  as  a 
valuable  appendix  upon  the  right  of  asylum  in  the  law  of  England. 

Perhaps  the  best  way  to  give  an  idea  of  the  scope  of  this  little  book 
will  be  to  give  the  table  of  contents:  Part  I,  pp.  1-17,  deals  with 
international  law  on  the  admission  of  aliens,  the  droit  du  Renovi  and 
the  right  of  asylum;  part  II,  pp.  18-30,  outlines  the  comparative  juris- 
prudence on  the  prohibition  against  access  of  alien  immigrants,  on  the 
removal  of  aliens  and  the  right  of  asylum;  part  III,  pp.  31-82,  the  status 
of  alienage;  the  history  of  legislation  in  Great  Britain  on  the  subject 
of  the  admission,  expulsion,  residence  of  aliens;  an  analysis  of  the  aliens 
act;  a  table  of  punishments  and  penalties  under  the  aliens  act. 

Appendix  I,  pp.  83-124,  gives  the  text  of  the  act  and  the  rules  and 
orders  made  under  the  act;  Appendix  II,  pp.  125-137,  is  an  admirable 
section  on  the  right  of  asylum  in  the  law  of  England,  and  Appendix  III, 
pp.  138-144,  is  made  up  of  statistics  from  parliamentary  papers  on  alien 
immigration  for  the  last  decade  into  the  United  Kingdom.  A  detailed 
and  highly  serviceable  index,  pp.  145-161,  places  the  little  book  com- 
pletely at  the  disposal  of  reader  and  student. 

The  text  is  carefully  written  and  in  it  the  immigration  acts  of  the 
United  States  are  considered  and  approved,  and  a  brief  survey  is  given 
of  the  subject  in  continental  law. 
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The  principles  of  international  law  involved  are  presented  clearly  and 
in  brief  form  and  the  leading  authorities  are  freely  cited.  The  various 
English  cases  on  the  subject  are  discussed  and  at  least  one  American  case 
is  cited.     One  passage  is  quoted: 

It  is  probably  the  most  important  feature  of  the  aliens  act,  the  severest  act  on  the 
subject  of  alien  immigration,  in  many  respects,  that  has  fomid  a  place  on  the  statute 
book  for  eighty  years,  that  it  should  contain  the  most  comprehensive  declaration 
of  the  right  of  asylum  that  is  to  be  found  in  the  whole  range  of  municipal  legislation, 
not  merely  in  the  history  of  this  country  [Great  Britain],  but  throughout  the  civil- 
ised world. 

The  section  of  the  act  referred  to  (s.  1  sub-s.  (3)  says: 

In  the  case  of  an  immigrant  who  proves  that  he  is  seeking  admission  to  this  country, 
solely  to  avoid  persecution  or  punishment  on  religious  or  political  grounds  or  for  an 
offense  of  a  political  character,  or  persecution,  involving  danger  of  imprisonment 
or  danger  to  life  or  limb,  on  account  of  religious  belief,  leave  to  land  shall  not  be 
refused  on  the  ground  merely  of  want  of  means,  or  the  probability  of  his  becoming 
a  charge  on  the  states. 

The  spirit  of  this  pronouncement,  as  wise  as  it  is  humane,  is  respectfully 
called  to  the  attention  of  law  makers  and  administrative  officers,  lest  we 
debar  unawares  a  Romilly  or  deport  a  Cart  Schurz. 

James  Brown  Scott. 

Report  of  French-Venezuelan  Mixed  Claims  Commission  Under  Protocol 
of  1902.  Prepared  by  Jackson  H.  Ralston,  umpire  of  the  late  Italian- 
Venezuelan  Mixed  Claims  Commission,  assisted  by  W.  T.  S.  Doyle. 
Washington*  Government  Printing  Office,     pp.  xii,  471.  1906. 

This  volume  is  supplementary,  or,  at  least,  complimentary,  to  Vene- 
zuelan Arbitrations  of  1903,  issued  under  the  same  editorship.  The 
convention  of  1902  between  France  and  Venezuela  provided  for  the 
adjustment  by  way  of  arbitration,  first,  of  all  claims  arising  by  reason  of 
insurrectionary  events  in  Venezuela  in  the  year  1892,  and,  second,  all 
other  claims  arising  out  of  events  prior  to  May  23,  1899,  when  the 
insurrection  headed  by  General  Castro  broke  out.  Later  claims  were 
settled  by  arbitration  under  the  protocol  of  1903,  as  repori^ed  in  Venezue- 
lan Arbitrations  of  1903.  Work  under  the  prior  protocol  was  not  com- 
pleted until  the  summer  of  1905;  hence  the  delay  in  the  appearance  of 
the  present  volume. 

This  publication  contains  the  opinions  of  the  French  and  Venezuelan 
arbitrators  and  of  Honorable  Frank  Plumley,  of  Vermont,  the  umpire, 
including  as  well  opinions  affecting  claims  arranged  directly  between  the 
arbitrators,  together  with  a  systematic  table  of  cases  and  authorities 
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cited,  and  index.  The  cases  now  reported — eight  in  number — ^touch  a 
number  of  interesting  questions,  including  the  responsibility  of  a  gov- 
ernment to  foreigners  for  avoidable  loss  in  military  operations;  the  right 
to  take  jurisdiction  when  the  claimant  is  only  informally  present;  the 
freedom  of  the  respondent  nation  from  responsibility  when  the  laws 
governing  her  courts  relating  to  the  matter  in  dispute  were  the  product 
of  civihzation  and  have  been  reasonably  executed;  responsibility  of 
governments  for  failure  to  punish  officers  who  had  injured  foreigners; 
the  determination  of  conflict  of  laws  relative  to  citizenship  by  the  place 
of  domicile;  rules  of  interpretation  of  treaties';  effect  of  a  previous  award 
as  res  judicata;  want  of  responsibility  for  damages  not  direct  and 
approximate;  effect  of  marriage  upon  citizenship  of  claimant;  responsi- 
bility for  losses  accruing  from  unjustifiable  refusal  to  permit  the  transfer 
of  a  franchise;  liability  of  a  government  for  damages  to  railroad  property 
used  by  the  government  or  by  successful  revolutionary  forces. 

The  claimants  demanded,  in  round  numbers,  $8,100,000  and  recovered 
$668,000. 

In  connnection  with  Venezuelan  Arbitrations  of  1903,  this  work  will 
prove  a  useful  addition  to  the  law  of  international  claims  as  laid  down  by 
arbitral  tribunals. 

The  Legislative  History  of  Naturalization  in  the  United  States  from  the 
Revolutionary  War  to  1861.  By  Frank  George  Franklin,  Ph.D., 
Professor  of  History  and  Political  Science  in  the  University  of  the 
Pacific.  Chicago:  The  University  of  Chicago  Press.  12mo,  pp.  308. 
1906. 

« 

The  subjects  treated  are  of  the  Revolutionary  period,  the  convention  of 
1787,  the  various  acts  of  Congress  up  to  the  Civil  War,  expatriation  and 
the  native  American  movement. 

The  treatment  is  clear  and  accurate,  and,  so  far  as  it  goes,  the  book  is 
all  that  could  be  desired.  It  was  written  before  the  report  of  the  natu- 
ralization commission  was  presented  to  Congress  in  December,  1905,  but 
published  after  the  report,  so  Dr.  Franklin  and  the  commission  did  not 
profit  by  each  other's  labors  which  was  an  unfortunate  circumstance  for 
both,  for  they  covered  in  part  the  same  field.  The  subject  is,  however, 
one  of  continuous  interest  and  Dr.  Franklin's  book  will  prove  a  valuable 
addition  to  its  permanent  literature. 

Dr.  Franklin  shows  that  late  in  1776  the  Continental  Congress  required 
soldiers  at  enlistment  in  the  American  army  to  take  an  oath  "to  be  true 
to  the  United  States  of  America  and  to  serve  them  honestly  and  faith- 
fully;"   later  it  required  from  all  civil  oflBcers  an  oath  acknowledging 
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the  independence  of  the  United  States  and  denying  allegiance  to  the 
British  king.  Before  this  it  had  declared  that  "all  persons  abiding 
within  any  of  the  United  Colonies  and  deriving  protection  from  the  laws 
of  the  same"  owed  allegiance  to  such  laws  and  were  "members  of  such 
colony,"  and  this  the  author  correctly  considers  to  have  been  definition 
of  citizenship. 

In  the  constitutional  convention  we  find  an  effort  on  Madison's  part 
in  the  Virginia  plan  to  recognize  a  new  citizenship  which  was  vigorously 
contested  but  finally  accomplished.  Nevertheless,  when  the  first  act  of 
naturalization  was  proposed  in  1790  many  members  of  Congress  thought 
the  matter  ought  to  be  left  completely  in  the  hands  of  the  states  and  the 
law  finally  passed  left  it  at  the  mercy  of  state  courts.  There,  the 
reviewer  way  add,  it  remained  until  the  passage  of  the  act  of  June  29, 
1906,  gave  the  federal  government  for  the  first  time  effective  control 
over  the  naturalization  courts. 

About  1833  there  began  to  be  agitation  against  the  admission  of  more 
inmiigrants  to  the  United  States  and  the  party  of  native  Americans 
began  to  form.  We  had  the  "  know-nothings"  with  us,  however,  from 
the  very  beginning  and  we  have  them  now. 

One  of  the  most  interesting  chapters  in  the  book  is  that  on  expatria- 
tion, for  the  efforts  to  pass  a  law  on  that  subject  have  commonly  been 
overlooked. 

The  bibliography  which  Dr.  Franklin  gives  is  only  partial.  He  omits, 
for  example,  such  well-known  works  as  Morse's  Treatise  on  Citizenship 
and  Naturalization  and  Van  Dyne  on  Citizenship. 

International  Law :  A  Treatise,  By  David  J.  Brewer,  Associate  Justice 
United  States  Supreme  Court  and  Charles  Henry  Butler,  United 
States  Supreme  Court  Reporter.  Reproduced  from  the  Cyclopedia  of 
Law  and  Procedure.  New  York  City :  The  American  Law  Book. 
Company,    pp.  62.     1906. 

The  publishers  of  the  Cyclopedia  of  Law  and  Procedure  have  thought 
so  highly  of  this  little  treatise  that  they  have  issued  it  in  separate  form. 
The  names  of  the  authors  guarantee  the  text  and  the  text  reflects  credit 
on  the  learned  authors.    Good  wine  needs  no  bush. 

The  chief  characteristic  of  this  brochure  is  the  wealth  of  adjudged 
cases  cited  by  the  authors  to  support  the  text.  In  this  respect  the 
little  treatise  is  sui  generis. 

Strange  as  it  may  seem  this  outline  of  international  law  far  exceeds 
any  treatise  in  its  elaborate  consideration  of  claims  of  citizens  against 
foreign  states   (pp.  38-60).    A  deal  of  information  is  crowded  into 
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thene  pages  and  the  student  as  well  as  the  busy  practitioner  will  find 
theHO  twenty  pages  of  genuine  value. 

Brief  as  it  is  this  outline  is  a  distinct  contribution  to  the  literature  of 
international  law  and  the  publishers  were  worldly  wise  when  they  issued 
this  article  in  separate  form. 

American  Consular  Jurisdiction  in  the  Orient.    By  Frank  E.  Hinckley. 

Washington,  D.  C:  W.  H.  Lowdermilk  and  Compan5\    pp.  xx,  283. 

1906. 

Dr.  Hinckley  traces  the  history  of  American  consular  jurisdiction  in 
the  Orient,  devoting  especial  attention  to  American  legislation,  and  to 
the  act  of  June  30, 1906,  which  created  a  United  States  court  for  China. 
The  appendix  collects  statutes,  treaties,  and  other  important  documents 
l)earing  upon  consular  jurisdiction  in  the  Elast. 

The  work  is  admirably  done  and  is  a  credit  to  American  scholarship. 
It  is  therefore  a  pleasure  to  state  that  upon  the  organization  of  the  court 
for  China,  Dr.  Hinckley  was  appointed  clerk,  so  that  the  man  and  book 
are  uf  great  service  to  the  public  and  are  Ukely  to  continue  so  for  many  a 
day. 

Manuel  de  droit  international  public.  Par  Henry  Bonfils.  Quatridme 
Edition  par  Paul  Fauchille.  Paris:  Rousseau,  pp.  viii,  933, 1905.  Bon- 
fiW  Manuel  is  now  too  well  known  to  need  much  comment.  It  is  fortu- 
nate that  it  should  have  had,  in  its  second,  third  and  fourth  editions,  so 
capable  an  editor  as  M.  Paul  Fauchille.  The  new  edition  has  been  brought 
up  to  date,  with  numerous  illustrations  drawn  from  the  Russo-Japanese 
war,  and  will  maintain  the  position  of  this  w^ork  as  one  of  the  best  one 
volume  treatises  upon  international  law.  A  German  edition  of  Bonfils 
ap|>eared  in  1904,  under  the  editorship  of  August  Grab.  (Berlin:  Hey- 
nmnn.) 

A  fourth  edition  has  recently  been  published  of  Prof.  Franz  von  Ldstz's 
admirable  little  treatise,  Das  Volkerrecht^  Systematischdargesteilt.  (BerUn: 
liaring,  1906.)  In  less  than  five  hundred  pages  (xiv,  482)  the  learned 
uut  hor  manages  to  present  international  law  as  a  system  as  well  as  to 
print  in  an  appendix  (pp.  371—463)  important  documents  of  inter- 
national law. 

A  (ifth  edition  has  been  issued  of  Georges  Br>'''s  Pricis  iUmentaire  de 
droit  ifUemational  public.     (Paris:  Larose  et  Tenin,  pp.  viii,  689,  1906.) 

Volktrrvchtsquelit'n  in  Auswahl  herausgegeben.     Von  Max  Fleischmann. 
Halle,  a  S,:  Waisenhaus.     pp.  xxii,  380.     1905. 

This  is  the  ago  of  the  study  of  documents,  and  the  object  of  Dr. 
Kleisohmann*s  collection  is  to  make  available  to  students  the  most 
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important  treaties  and  other  international  documents  which  bear  upon 
the  principles  of  international  law.  The  selection  of  material  is  well 
made;  the  valuable  explanatory  notes  and  the  references  to  the  literature 
of  the  subject  greatly  enhance  the  usefulness  of  the  collection  to  students. 
The  selections  are  arranged  chronologically,  but  an  excellent  index 
enables  one  to  find  easily  the  parts  of  treaties  or  documents  which  treat 
of  special  subjects.     It  is  impossible  to  commend  the  book  too  highly. 

The  Purchase  of  Florida:  Its  History  and  Diflomacy,  By  Hubert  Bruce 
Fuller,  A.M.,  LL.M.  Cleveland:  The  Burrows  Brothers  Company, 
pp.  399.     1906. 

Mr.  Fuller  has  worked  in  an  almost  unexplored  field,  and  the  result 
of  his  labors  is  a  thorough  account  of  our  early  diplomatic  relations  with 
Spain.  The  study  is  based  very  largely  upon  manuscript  sources  and  all 
American  material  in  print  seems  to  have  been  used.  The  author  seems 
not  to  have  examined  the  Spanish  archives,  and  must  thus  have  missed 
much  valuable  material  bearing  upon  his  subject. 

The  Consular  Service  of  the  United  States:  Its  History  and  Activities,  by 
Chester  Lloyd  Jones  (Philadelphia:  1906,  pp.  ix,  126),  appears  as  no.  18 
of  the  publications  of  the  University  of  Pennsylvania,  Series  in  Political 
Economy  and  Public  Law.  The  author  compares  the  American  consular 
service  with  European  consular  systems  and  makes  suggestions  for  the 
improvement  of  our  service.  Many  of  the  suggested  changes  have  been 
brought  about  by  legislation  and  by  executive  order  since  the  publication 
of  this  study. 

The  Manuel  Historique  de  la  Question  du  Schlesvig,  edited  by  Franz  de 
Jessen  (Copenhague :  pp.  473, 1906),  is  a  French  edition  of  a  collection  of 
papers  published  in  Danish  in  1901.  The  French  translation  is  now 
brought  out  in  order  to  give  to  the  world  a  Danish  view  of  the  recent 
antagonism  between  the  Prussian  administration  and  the  Danish  popu- 
lation of  Schleswig.  Of  particular  interest  to  students  of  diplomatic 
history  are  the  papers  which  bear  upon  the  conquest  of  Schleswig  and 
Holstein  by  Austria  and  Prussia  in  1864. 

La  rijpvblique  et  le  caned  de  Panama,  par  Henri  Pensa  (Paris :  Hachette, 
1906).  M.  Pensa's  work  is  devoted  largely  to  the  economic  and  geogra- 
phic problems  of  the  canal;  the  chapters  devoted  to  the  diplomatic 
history  are  written  in  a  friendly  spirit.  The  author  thinks  the  United 
States  was  justified  by  conditions  in  its  hasty  recognition  of  the  republic 
of  Panama.    He  does  think,  however,  "que  la  politique   ext^rieure 
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des  £tat8-UniSy  telle  qu'elle  est  formulae  dans  Tinterpr^tation  actuelle  do 
la  doctrine  de  Monroe,  a  atteint  I'extrftme  limite  compatible  avec  les 
int^rftts  des  autres  nations"  (p.  262). 

M.  Charles  de  Freycinet  in  La  Question  d*Egyj^  (2d  ed.,  Paris,  Cal- 
mann-L6vy,  1905),  studies  the  relations  of  European  countries  to  Egypt 
since  the  Napoleonic  expedition  of  1798.  It  would  seem  that  there  has 
almost  ceased  to  be  an  international  question  of  Egypt  since  the  Anglo- 
French  convention  of  1904.  M.  de  Freycinet,  however,  still  regards  the 
English  occupation  as  temporary,  and  suggests  the  return  of  Egypt  to 
Turkey,  or  its  neutralization  under  the  guarantee  of  the  great  powers. 
It  is  to  be  feared  the  wish  is  father  to  the  thought. 

International  Law  vnth  lUustrative  Ca^es,  By  Edwin  Maxey .  St.  Louis : 
F.  H.  Thomas  Law  Book  Co.,  pp.  xxii,  797, 1906.  This  is  a  combination 
of  treatise  and  leading  cases,  prepared  for  the  use  of  students.  It  can 
hardly  be  called  successful  in  what  it  undertakes,  although  it  may  be  of 
some  value  to  students. 

Early  Diplomatic  Negotiations  of  the  United  States  with  Russia^  by  John 
C.  Hildt  (Baltimore:  pp.  195,  1906)  forms  numbers  5  and  6  of 
Series  xxiv  of  the  Johns  Hopkins  University  Studies.  The  author 
closes  his  study  with  the  year  1824. 

In  Traits  de  la  France  avec  les  pays  de  VAfrique  du  Nord  (Paris: 
Pedone,  pp.  xv,  422,  1906)  E.  Rouard  de  Card  presents  a  documen- 
tary history  of  the  growth  of  French  influence  in  Northern  Africa. 

The  RecueU  international  des  traits  du  XX^Sihde  is  an  important  addi- 
tion to  the  publications  which  give  currently  the  texts  of  treaties  and  of 
other  international  documents.  The  Recueil  is  edited  by  Baron  Des- 
champs  and  M.  Louis  Renault,  and  is  published  at  Paris  by  A.  Rousseau. 

Baron  A.  Heyking,  Russian  state  consul  for  Scotland  and  the  North- 
em  counties  of  England,  issued  in  1^4:,  A  Practical  Guide  for  Russian 
Consular  Officers.  (London :  Eyre  and  Spottiswoode,  pp.  xii,  298.)  The 
book  contains  detailed  information  as  to  the  legal  position  of  foreigners 
in  Russia. 

La  Traits  Nigrikre  aux  Indes  de  CastiUe.  Contrats  et  traitis  d^Assiento. 
Par  Georges  Scelle,  vols,  i  and  ii.  Paris:  Larose  et  Tenin,  1906.  M. 
Scelle  presents  an  exhaustive  study,  from  manuscript  sources,  of  the 
political  and  diplomatic  history  of  the  contract  of  Assiento.  The  work 
will  be  completed  in  three  volumes. 
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U Affaire  Marocaine,  by  Victor  B^rard  (Paris:  Armand  CJolin,  1906), 
was  written  before  the  Algeciras  conference  but  gives  a  good  account  of 
the  Moroccan  situation,  and  of  the  events  leading  up  to  the  conference. 

La  diplomaiie  de  la  troisihne  rijmhlique  et  le  droit  des  gens,  by  Frantz 
Despagenet  (Paris:  Larose,  pp.  viii,  806,  1904),  is  one  of  the  important 
recent  works  upon  diplomatic  history. 

Volume  iii  of  Edouard  Rott's  Histoire  de  la  RipreserUation  Diploma- 
tique de  la  France  auprh  des  Cantons  Suisses  (Berne:  1906),  covers  the 
years  1610-1626. 

Les  lois  de  la  guerre  continentale  (Paris:  1904)  is  a  translation  with 
notes  of  a  volume  issued  in  1902  by  the  historical  section  of  the  German 
General  Staff.  The  translation  is  by  M.  Paul  Carpentier,  who  criticises 
the  German  work  as  departing  from  the  principles  laid  down  in  the 
Hague  convention  of  1899  for  the  conduct  of  war  on  land. 

Zeitschrift  fur  Vdlkerrecht  und  Bundesstaatsrecht,  edited  by  Professor 
Josef  Kohler,  began  to  appear  in  January,  1906,  at  Breslau.  As  its  title 
indicates,  this  periodical  will  devote  a  large  share  of  its  attention  to 
international  law.  The  issues  are  excellent  in  quality  and  fully  abreast 
of  the  requirements  of  German  scholarship. 

The  Rivista  di  diritto  irUemazionale  was  begun  at  Rome  in  January, 
1906,  and  will  appear  bi-monthly.  The  Rivista  embraces  within  its 
scope  both  public  and  private  international  law.  Its  first  numbers  are 
very  creditable  to  Italian  scholarship  in  these  fields. 

The  Revista  de  derecho  interruicional  y  polUica  exterior  has  appeared 
since  1905  at  Madrid,  under  the  editorship  of  the  Marquis  de  Olivart. 
Its  field,  as  expressed  in  its  title,  is  that  of  international  law  and  foreign 
policy. 

Two  important  works  on  submarine  cables  have  recently  appeared: 
Krieg  und  Seekabel.  Eine  vdlkerrechtliche  Studie,  by  Franz  Scholz 
(Berlin:  Vahlen,  pp.  iv,  161,  1904);  and  Les  Cables  sous-marins,  leur 
protection  en  temps  de  paix  et  en  temps  de  griierre,  by  Pierre  Jouhannaud. 
(Paris:  Larose  et  Tenin.     pp.  320.     1904.) 

Der  Tatbestand  der  Piraterie  ruich  geltendem  Vdlkerrecht,  by  Paul  Stiel 
(Leipzig:  Duncker  und  Humblot,  pp.  xi,  117, 1905),  forms  a  part  of  the 
Status-  und  vdlkerrechtliche  AbhandLungen. 
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Die  KriegskorUerbande  in  der  Volkerrechtswisaenachaft  und  der  Staaten- 
praxis,  by  Max  Wiegner  (Berlin;  Heymann,  pp.  xxiv,  360,  1904),  is  a 
careful  study  of  the  historical  development  and  of  the  present  state  of 
the  law  of  contraband. 

Das  U Titer suchungsrecht  des  intemationalen  Seereckts  in  Krieg  und 
Frieden,  by  Dr.  Max  J.  Lowenthal  (Berlin:  Ebering,  pp.  185,  1905), 
appears  as  Heft  18  of  the  Rechts-  und  Staatsvrissenschaftliche  Stitdien. 

A  new  edition  appeared  in  1905  of  R.  Monnet's  Manud  diplomatique  et 
consulaire.     (Paris:  Berger-Levrault.    pp.  vi.    438.) 

The  Law  of  Aliens  and  Naturalization^  by  H.  S.  I.  Hemiques  (London: 
Butterworth,  1906),  is  a  commentary  upon  the  English  aliens  act  of 
1905. 

Spanish-American  Diplomatic  Relations  preceding  the  War  of  1898,  by 
H.  E.  Flack,  is  a  recent  publication  of  the  Johns  Hopkins  University 
Press. 

TAe  Report  of  the  Twelfth  Annual  Meeting  of  the  Lake  Mohonk  Confer- 
ence on  International  Arbitration,  1906,  contains  many  interesting  papers 
and  addresses  upon  the  subject  of  international  arbitration.       ]   ^  ^^ 

Rigimen  intemacional  de  los  rios  navegdbles,  by  Ismael  L6pez  (Bogotfi: 
pp.  xiii,  112,  1905),  discusses  the  subject  with  especial  reference  to 
Colombian  policy. 

The  International  Position  of  Japan  as  a  Cheat  Power  (New  York: 
MacMillian,  1905,  pp.  289),  by  Saiji  George  Hishida,  forms  a  recent 
number  of  the  Columbia  University  Studies  in  history,  economics  and 
public  law. 

Achille  Viallate's  Essais  d'histoire  diplomtaique  am^ricaine  (Paris: 
Guilmoto,  1905,  pp.  iii,  306)  is  composed  of  essays  on  '*Le  d^velop- 
pement  territorial  des  fitats-Unis,"  ''Le  Canal  interoc&inique,"  and 
''La  guerre  hispano-am^ricaine." 

Les  lois  de  la  guerre  et  la  neutraliti  (Bruxelles:  Schepens,  2  vols.,  1906) 
is  a  recent  work  by  Fernand  Verraes.  It  will  be  reviewed  in  a  later 
number  of  the  Journal. 

Ernest  Nys'  Le  droit  intematioruU;  Les  prindpes,  les  theories,  les  faits 
(Bruxelles:  Castaigne,  1904-1906)  has  recently  been  completed  by  the 
publication  of  part  2  of  volume  3.  It  will  be  reviewed  in  a  later  number 
of  the  Journal. 
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Longmans,  Green  and  Co.  announce  the  publication  of  IrUemaHonal 
Documents,  a  Collection  of  Conveniions  and  other  international  acta  of  a 
law-making  kind,  by  E.  A.  Whittuck. 

Professor  Amos  S.  Hershey,  of  the  Indiana  State  University,  has  in 
press  a  work  upon  the  International  Law  and  Diplomacy  of  the  Russo- 
Japanese  War.  The  work  will  be  published  in  January,  1907,  byMac- 
millan  and  Company. 
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THE  REAL  QUESTIONS  UNDER  THE  JAPANESE  TREATY 
AND  THE  SAN  FRANCISCO  SCHOOL  BOARD 

RESOLUTION ' 

In  opening  this  meeting  of  the  American  Society  of  International 
Law,  which  I  hope  will  be  the  first  of  many  meetings  in  unbroken 
succession  to  continue  long  after  we  personally  have  ceased  to  take 
part  in  affairs,  let  me  welcome  you  to  the  beginning  of  your  labors  for 
a  more  thorough  understanding  of  this  important  and  fascinating 
subject.  It  is  impossible  that  the  human  mind  should  be  addressed  to 
questions  better  worth  its  noblest  efforts,  offering  a  greater  oppor- 
tunity for  usefulness  in  the  exercise  of  its  powers,  or  more  full  of  histor- 
ical and  contemporary  interest,  than  in  the  field  of  international 
rights  and  duties.  The  change  in  the  theory  and  practice  of  govern- 
ment which  has  marked  the  century  since  the  establishment  of  the 
American  Union  has  shifted  the  determination  of  great  questions  of 
domestic  national  policy  from  a  few  rulers  in  each  country  to  the 
great  body  of  the  people,  who  render  the  ultimate  decision  under  all 
modern  constitutional  governments.  Coincident  with  that  change  the 
practice  of  diplomacy  has  ceased  to  be  a  mystery  confined  to  a  few 
learned  men  who  strive  to  give  effect  to  the  wishes  of  personal  rulers, 
and  has  become  a  representative  function  answering  to  the  opinions 
and  the  will  of  the  multitude  of  citizens,  who  themselves  create  the 
relations  between  states  and  determine  the  issues  of  friendship  and 
estrangement,  of  peace  and  war.  Under  the  new  system  there  are 
many  dangers  from  which  the  old  system  was  free.  The  rules  and 
customs  which  the  experience  of  centuries  had  shown  to  be  essential 
to  the  maintenance  of  peace  and  good  understanding  between  nations 
have  little  weight  with  the  new  popular  masters  of  diplomacy;  the 
precedents  and  agreements  of  opinion  which  have  carried  so  great  a 
part  of  the  rights  and  duties  of  nations  toward  each  other  beyond 
the  pale  of  discussion  are  but  little  understood.    The  education  of 

*  First  Annual  Meeting  of  the  American  Society  of  International  Law.  Opening 
address  by  the  President,  Mr.  Root. 


274  THE   AMERICAN   JOURNAL   OF   INTERNATIONAL   LAW 

public  opinion,  which  should  lead  the  sovereign  people  in  each  country 
to  understand  the  definite  limitations  upon  national  rights  and  the  full 
scope  and  responsibility  of  national  duties,  has  only  just  begun. 
Information,  understanding,  leadership  of  opinion  in  these  matters,  so 
vital  to  wise  judgment  and  right  action  in  international  affairs,  are 
much  needed.  This  society  may  serve  as  a  collegium,  in  the  true  sense 
of  the  word,  in  which  all  who  choose  to  seek  a  broader  knowledge  of 
the  law  that  governs  the  affairs  of  nations  may  give  each  to  the  other 
the  incitement  of  earnest  and  faithful  study  and  may  give  to  the  great 
body  of  our  countrymen  a  clearer  view  of  their  international  rights 
and  responsibilities. 

I  shall  detain  you  from  the  interesting  program  of  instruction  and 
discussion  which  has  been  arranged  for  this  meeting  only  by  trjdng  to 
illustrate  the  kind  of  service  that  the  society  may  render,  in  a  few 
remarks  intended  to  clear  away  a  somewhat  widespread  popular 
misapprehension  regarding  a  question  arising  under  a  treaty  of  the 
United  States. 

The  treaty  of  November  22,  1894,  between  the  United  States  and 
Japan  provided,  in  the  first  article : 

The  citizens  or  subjects  of  each  of  the  two  high  contracting  parties 
shall  have  full  liberty  to  enter,  travel,  or  reside  in  any  part  of  the  terri- 
tory of  the  other  contracting  party,  and  shall  enjoy  full  and  perfect  pro- 
tection for  their  persons  and  property.  *    *    * 

In  whatever  relates  to  rights  of  residence  and  travel;  to  the  possession 
of  goods  and  effects  of  any  kind;  to  the  succession  to  personal  estate, 
by  will  or  otherwise,  and  the  disposal  of  property  of  any  sort  and  in  any 
manner  whatsoever  which  they  may  lawfully  acquire,  the  citizens  or 
subjects  of  each  contracting  party  shall  enjoy  in  the  territories  of  the 
other  the  same  privileges,  liberties,  and  rights,  and  shall  be  subject  to 
no  higher  imposts  or  charges  in  these  respects  than  native  citizens  or  sub- 
jects or  citizens  or  subjects  of  the  most  favored  nation. 

The  constitution  of  the  state  of  California  provides,  in  article  9: 

Section  1.  A  general  diffusion  of  knowledge  and  intelligence  being 
essential  to  the  preservation  of  the  rights  and  liberties  of  the  people,  the 
legislature  shall  encourage  by  all  suitable  means  the  promotion  of  intel- 
lectual, scientific,  moral  and  agricultural  improvement. 

Sec.  5.  The  legislature  shall  provide  for  a  system  of  common  schools, 
by  which  a  free  school  shall  be  kept  up  and  supported  in  each  district 
at  least  six  months  in  every  year,  after  the  first  year  in  which  a  school 
has  been  established. 

Sec.  6.  The  public  school  system  shall  include  primary  and  grammar 
schools,  and  such  high  schools,  evening  schools,  normal  schools   and 
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technical  schools  as  may  be  established  by  the  legislature,  or  by  muni- 
cipal or  district  authority.  The  entire  revenue  derived  from  the  state 
school  fund  and  from  the  general  state  school  tax  shall  be  applied  exclu- 
sively to  the  support  of  the  primary  and  grammar  schools. 

The  statutes  of  California  establish  the  public  school  system  required 
by  the  constitution.  They  provide  that  the  state  comptroller  must 
each  year 

estimate  the  amount  necessary  to  raise  the  sum  of  seven  dollars  for 
each  census  child  between  the  ages  of  five  and  seventeen  years  in  the 
said  state  of  California,  which  shall  be  the  amount  necessary  to  be 
raised  by  ad  valorem  tax  for  the  school  purposes  during  the  year. 

The  statutes  further  provide  that  the  board  of  education  of  San 
Francisco  shall  have  authority 

to  establish  and  enforce  all  necessary  rules  and  regulations  for  the  gov- 
ernment and  efficiency  of  the  schools  [in  that  city]  and  for  the  carrying 
into  effect  the  school  system;  to  remedy  truancy;  and  to  compel  attend- 
ance at  school  of  children  between  the  ages  of  six  and  foiuteen  years, 
who  may  be  found  idle  in  public  places  during  school  hours. 

The  statutes  further  provide,  in  section  1662  of  the  school  law: 

Every  school,  unless  otherwise  provided  by  law,  must  be  open  for  the 
admission  of  all  children  between  six  and  twenty-one  years  of  age  resid- 
ing in  the  district,  and  the  board  of  school  trustees,  or  city  board  of  edu- 
cation, have  power  to  admit  adults  and  children  not  residing  in  the  dis- 
trict, whenever  good  reasons  exist  therefor.  Trustees  shall  have  the 
power  to  exclude  children  of  filthy  or  vicious  habits,  or  children  suffer- 
ing from  contagious  or  infectious  diseases,  and  also  to  establish  separate 
schools  for  Indian  children  and  for  children  of  Mongolian  or  Chinese 
descent.  When  such  separate  schools  are  established,  Indian,  Chinese, 
or  Mongolian  children  must  not  be  admitted  into  any  other  school. 

On  the  11th  of  October,  1906,  the  board  of  education  of  San  Fran- 
cisco adopted  a  resolution  in  these  words : 

Resolved:  That  in  accordance  with  Article  X,  section  1662,  of  the 
school  law  of  California,  principals  are  hereby  directed  to  send  all  Chinese, 
Japanese,  or  Korean  children  to  the  Oriental  Public  School,  situated  on 
the  south  side  of  Clay  street,  between  Powell  and  Mason  streets,  on  and 
after  Monday,  October  15,  1906. 

The  school  system  thus  provided  school  privileges  for  all  resident 
children,  whether  citizen  or  alien;  all  resident  children  were  included 
in  the  basis  for  estimating  the  amount  to  be  raised  by  taxation  for 
school  purposes;  the  fund  for  the  support  of  the  school  was  raised  by 
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general  taxation  upon  all  property  of  resident  aliens  as  well  as  of  citi- 
zens; and  all  resident  children,  whether  of  aliens  or  of  citizens,  were 
liable  to  be  compelled  to  attend  the  schools.  So  that,  under  the  reso- 
lution of  the  board  of  education,  the  children  of  resident  aliens  of  all 
other  nationalities  were  freely  admitted  to  the  schools  of  the  city  in  the 
neighborhood  of  their  homes,  while  the  children  of  Indians,  Chinese 
and  Japanese  were  excluded  from  those  schools,  and  were  not  only 
deprived  of  education  unless  they  consented  to  go  to  the  special  orien- 
tal school  on  Clay  street,  but  were  liable  to  be  forcibly  compelled  to  go 
to  that  particular  school. 

After  the  passage  of  this  resolution,  admission  to  the  ordinary 
primary  schools  of  San  Francisco  was  denied  to  Japanese  children,  and 
thereupon  the  government  of  Japan  made  representations  to  the 
government  of  the  United  States  that  inasmuch  as  the  children  of 
residents  who  were  citizens  of  all  other  foreign  countries  were  freely 
admitted  to  the  schools,  the  citizens  of  Japan  residing  in  the  United 
States  were,  by  that  exclusion,  denied  the  same  privileges,  liberties, 
and  rights  relating  to  the  right  of  residence  which  were  accorded  to  the 
citizens  or  subjects  of  the  most  favored  nation.  The  questions  thus 
raised  were  promptly  presented  by  the  government  of  the  United 
States  to  the  federal  court  in  California,  and  also  to  the  state  court  of 
California,  in  appropriate  legal  proceedings.  The  matter  has  been 
happily  disposed  of  without  proceeding  to  judgment  in  either  case;  but 
in  the  meantime  there  was  much  excited  discussion  of  the  subject  in 
the  newspapers  and  in  public  meetings  and  in  private  conversation. 

It  is  a  pleasure  to  be  able  to  say  that  never  for  a  moment  was  there 
as  between  the  government  of  the  United  States  and  the  government 
of  Japan,  the  slightest  departure  from  perfect  good  temper,  mutual 
confidence,  and  kindly  consideration;  and  that  no  sooner  had  the  views 
and  purposes  of  the  governments  of  the  United  States,  the  state  of 
California,  and  the  city  of  San  Francisco  been  explained  by  each  to  the 
other  than  entire  harmony  and  good  understanding  resulted,  with  a 
common  desire  to  exercise  the  powers  vested  in  each,  for  the  common 
good  of  the  whole  country,  of  the  state,  and  of  the  city. 

The  excitement  has  now  subsided,  so  that  it  may  be  useful  to  con- 
sider what  the  question  really  was,  not  because  it  is  necessary  for  the 
purposes  of  that  particular  case,  but  because  of  its  bearing  upon  cases 
which  may  arise  in  the  future  under  the  application  of  the  treaty- 
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making  power  of  the  United  States  to  other  matters  and  in  other 
parts  of  the  national  domain. 

It  is  obvious  that  three  distinct  questions  were  raised  by  the  claim 
originating  with  Japan  and  presented  by  our  national  government  to 
the  courts  in  San  Francisco.  The  first  and  second  were  merely  ques- 
tions of  construction  of  the  treaty.  Was  the  right  to  attend  the 
primary  schools  a  right,  liberty,  or  privilege  of  residence?  and,  if  so, 
was  the  limitation  of  Japanese  children  to  the  oriental  school  and  their 
exclusion  from  the  ordinary  schools  a  deprivation  of  that  right,  liberty, 
or  privilege?  These  questions  of  construction,  and  especially  the 
second,  are  by  no  means  free  from  doubt;  but  as  they  concern  only  the 
meaning  of  a  particular  clause  in  a  particular  treaty  they  are  not  of 
permanent  importance,  and,  the  particular  occasion  for  their  con- 
sideration having  passed,  they  need  not  now  be  discussed. 

The  other  question  was  whether,  if  the  treaty  had  the  meaning 
which  the  government  of  Japan  ascribed  to  it,  the  government  of  the 
United  States  had  the  constitutional  power  to  make  such  a  treaty 
agreement  with  a  foreign  nation  which  should  be  superior  to  and  con- 
trolling upon  the  laws  of  the  state  of  California.  A  correct  under- 
standing of  that  question  is  of  the  utmost  importance  not  merely  as 
regards  the  state  of  California,  but  as  regards  all  states  and  all  citizens 
of  the  Union. 

There  was  a  very  general  misapprehension  of  what  this  treaty  really 
undertook  to  do.  It  was  assumed  that  in  making  and  asserting  the 
validity  of  the  treaty  of  1894  the  United  States  was  asserting  the  right 
to  compel  the  state  of  California  to  admit  Japanese  children  to  its 
schools.  No  such  question  was  involved.  That  treaty  did  not,  by 
any  possible  construction,  assert  the  authority  of  the  United  States  to 
compel  any  state  to  maintain  public  schools,  or  to  extend  the  privi- 
leges of  its  public  schools  to  Japanese  children  or  to  the  children  of  any 
alien  residents.  The  treaty  did  assert  the  right  of  the  United  States, 
by  treaty,  to  assure  to  the  citizens  of  a  foreign  nation  residing  in 
American  territory  equality  of  treatment  with  the  citizens  of  other 
foreign  nations,  so  that  if  any  state  chooses  to  extend  privileges  to 
alien  residents  as  well  as  to  citizen  residents,  the  state  will  be  forbidden 
by  the  obligation  of  the  treaty  to  discriminate  against  the  resident 
citizens  of  the  particular  country  with  which  the  treaty  is  made  and 
will  be  forbidden  to  deny  to  them  the  privileges  which  it  grants  to  the 
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citizens  of  other  foreign  countries.  The  effect  of  such  a  treaty,  in 
respect  of  education,  is  not  positive  and  compulsory;  it  is  negative 
and  prohibitory.  It  is  not  a  requirement  that  the  state  shall  furnish 
education ;  it  is  a  prohibition  against  discrimination  when  the  state 
does  choose  to  furnish  education.  It  leaves  every  state  free  to  have 
public  schools  or  not,  as  it  chooses,  but  it  says  to  every  state :  "  If 
you  provide  a  system  of  education  which  includes  alien  children,  you 
must  not  exclude  these  particular  alien  children. " 

It  has  been  widely  asserted  or  assumed  that  this  treaty  provision 
and  its  enforcement  involved  some  question  of  state's  rights.  There 
was  and  is  no  question  of  state's  rights  involved,  unless  it  be  the 
question  which  was  settled  by  the  adoption  of  the  constitution. 

This  will  be  apparent  upon  considering  the  propositions  which  I  will 
now  state: 

1.  The  people  of  the  United  States,  by  the  constitution  of  1787, 
vested  the  whole  treaty-making  power  in  the  national  government. 
They  provided : 

The  president  shall  have  power,  by  and  with  the  advice  and  consent 
of  the  senate,  to  make  treaties,  provided  two-thirds  of  the  senators 
present  concur.     (Art.  II,  sec.  2.) 

No  state  shall  enter  into  any  treaty,  alliance  or  confederation;  *  *  * 
No  state  shall,  without  the  consent  of  congress,  *  *  *  enter  into  any 
agreement  or  compact  with  another  state,  or  with  a  foreign  power. 
(Art.  I,  sec.  10.) 

This  constitution,  and  the  laws  of  the  United  States  which  shall  be 
made  in  pursuance  thereof,  and  all  treaties  made,  or  which  shall  be 
made  under  the  authority  of  the  United  States,  shall  be  the  supreme 
law  of  the  land;  and  the  judges  in  every  state  shall  be  bound  thereby 
any  thing  in  the  constitution  or  laws  of  any  state  to  the  contrary  notwith- 
standing.    (Art.  VI.) 

Legislative  power  is  distributed:  upon  some  subjects  the  national 
legislature  has  authority;  upon  other  subjects  the  state  legislature 
has  authority.  Judicial  power  is  distributed:  in  some  cases  the 
federal  courts  have  jurisdiction,  in  other  cases  the  state  courts  have 
jurisdiction.  Executive  power  is  distributed:  in  some  fields  the 
national  executive  is  to  act;  in  other  fields  the  state  executive  is 
to  act.  The  treaty-making  power  is  not  distributed ;  it  is  all  vested 
in  the  national  government;  no  part  of  it  is  vested  in  or  reserved 
to  the  states.  In  international  affairs  there  are  no  states ;  there  is  but 
one  nation,  acting  in  direct  relation  to  and  representation  of  every 
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citizen  in  every  state.  Every  treaty  made  under  the  authority  of  the 
United  States  is  made  by  the  national  government,  as  the  direct  and 
sole  representative  of  every  citizen  of  the  United  States  residing  in 
California  equally  with  every  citizen  of  the  United  States  residing 
elsewhere.  It  is,  of  course,  conceivable  that,  under  pretense  of  exer- 
cising the  treaty-making  power,  the  president  and  senate  might 
attempt  to  make  provisions  regarding  matters  which  are  not  proper 
subjects  of  international  agreement,  and  which  would  be  only  a  color- 
able— not  a  real — exercise  of  the  treaty-making  power;  but  so  far  as 
the  real  exercise  of  the  power  goes,  there  can  be  no  question  of  state 
rights,  because  the  constitution  itself,  in  the  most  explicit  terms,  has 
precluded  the  existence  of  any  such  question. 

2.  Although  there  are  no  express  limitations  upon  the  treaty- 
making  power  granted  to  the  national  government,  there  are  certain 
implied  limitations  arising  from  the  nature  of  our  government  and 
from  other  provisions  of  the  constitution ;  but  those  implied  limitations 
do  not  in  the  slightest  degree  touch  the  making  of  treaty  provisions 
relating  to  the  treatment  of  aliens  within  our  territory. 

In  the  case  of  Geofroy  v.  Riggs,  which,  in  1889,  sustained  the  rights  of 
French  citizens  under  the  treaty  of  1800  to  take  and  hold  real  and 
personal  property  in  contravention  of  the  common  law  and  the  statutes 
of  the  state  of  Maryland,  the  supreme  court  of  the  United  States  said : 

That  the  treaty  power  of  the  United  States  extends  to  all  proper  sub- 
jects of  negotiation  between  our  government  and  the  governments  of 
other  nations  is  clear.  *  *  *  The  treaty  power,  as  expressed  in  the  con- 
stitution, is  in  terms  unlimited  except  by  those  restraints  which  are 
found  in  that  instrument  against  the  action  of  the  government  or  of  its 
departments,  and  those  arising  from  the  nature  of  the  government 
itself  and  of  that  of  the  states.  It  would  not  be  contended  that  it 
extends  so  far  as  to  authorize  what  the  constitution  forbids,  or  a  change 
in  the  character  of  the  government,  or  in  that  of  one  of  the  states,  or  a 
cession  of  any  portion  of  the  territory  of  the  latter  without  its  consent. 
But  with  these  exceptions  it  is  not  perceived  that  there  is  any  limit  to 
the  questions  which  can  be  adjusted  touching  any  matter  which  is  prop- 
erly the  subject  of  negotiation  with  a  foreign  country. 

3.  Reciprocal  agreements  between  nations  regarding  the  treatment 
which  the  citizens  of  each  nation  shall  receive  in  the  territory  of  the 
other  nation  are  among  the  most  familiar,  ordinary  and  unquestioned 
exercises  of  the  treaty-making  power.  To  secure  the  citizens  of  one's 
country  against  discriminatory  laws  and  discriminatory  administration 
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in  the  foreign  countries  where  they  may  travel  or  trade  or  reside  is, 
and  always  has  been,  one  of  the  chief  objects  of  treaty  making,  and 
such  provisions  always  have  been  reciprocal. 

During  the  entire  history  of  the  United  States  provisions  of  this 
description  have  been  included  in  our  treaties  of  friendship,  commerce 
and  navigation  with  practically  all  the  other  nations  of  the  world. 
Such  provisions  had  been  from  time  immemorial  the  subject  of  treaty 
agreements  among  the  nations  of  Europe  before  American  indepen- 
dence ;  and  the  power  to  make  such  provisions  was  exercised  without 
question  by  the  Continental  Congress  in  the  treaties  which  it  made 
prior  to  the  adoption  of  our  constitution.  The  treaty  of  1778  with 
France,  made  between  the  Most  Christian  King  and  the  thirteen  United 
States  of  North  America  by  name,  contained  such  provisions.  So  did 
the  treaty  of  1782  between  Their  High  Mightinesses  the  States- 
General  of  the  United  Netherlands  and  the  thirteen  United  States  of 
America  by  name. 

The  treaty  of  1785  with  Prussia,  ratified  by  the  Continental  Congress 
on  the  17th  of  May,  1786,  contained  an  exercise  of  the  same  kind  of 
power.  Mr.  Bancroft  Davis  summarizes  the  provisions  of  this  char- 
acter in  the  Prussian  treaty  in  these  words: 

The  favored  nation  clause  put  Russia  on  the  best  footing  in  the  ports 
of  Charleston,  Boston,  Philadelphia  and  New  York,  no  matter  what  the 
legislatures  of  South  Carolina,  Massachusetts,  Pennsylvania,  or  New 
York  might  say.  Aliens  were  permitted  to  hold  personal  property  and 
dispose  of  it  by  testament,  donation,  or  otherwise,  and  the  exaction  of 
state  dues  in  excess  of  those  exacted  from  citizens  of  the  state  in  like 
cases  were  forbidden.  The  right  was  secured  to  aliens  to  frequent  the 
coasts  of  each  and  all  the  states,  and  to  reside  and  trade  there.  Resi- 
dent aliens  were  assured  against  state  legislation  to  prevent  the  exer- 
cise of  liberty  of  conscience  and  the  performance  of  religious  worship;  and 
when  dying,  they  were  guaranteed  the  right  of  decent  burial  and  undis- 
turbed rest  for  their  bodies. 

It  is  not  open  to  doubt  that  w^hen  the  delegates  of  these  thirteen 
states  conferred  the  power  to  make  treaties  upon  the  new  national 
government  in  the  broadest  possible  terms  and  without  any  words  of 
limitation,  the  subjects  about  which  they  themselves  had  been  mak- 
ing the  treaties  then  in  force  were  included  in  the  power. 

The  treaty  of  July  28,  1868,  beween  the  United  States  and  China — 
the  celebrated  Burlingame  treaty — contained,  in  the  sixth  article,  a 


THE  REAL  QUESTIONS  UNDER  THE  JAPANESE  TREATY  281 

provision  in  the  very  words  of  the  Japanese  treaty.    That  article 
provided: 

Citizens  of  the  United  States  visiting  or  residing  in  China  shall  enjoy 
the  same  privileges,  immunities  or  exemptions  in  respect  to  travel  or 
residence  as  may  there  be  enjoyed  by  the  citizens  or  subjects  of  the  most 
favored  nation.  And,  reciprocally,  Chinese  subjects  visiting  or  residing 
in  the  United  States,  shall  enjoy  the  same  privileges,  immunities,  and 
exemptions  in  respect  to  travel  or  residence,  as  may  there  be  enjoyed 
by  the  citizens  or  subjects  of  the  most  favored  nation. 

In  the  case  of  Tiburicio  Parrot  (6  Sawyer,  368)  the  circuit  court  of 
the  United  States  said,  Mr.  Justice  Sawyer  reading  the  opinion: 

As  to  the  point  whether  the  provision  in  question  is  within  the  treaty- 
making  power,  I  have  as  little  doubt  as  upon  the  point  already  discussed. 
Among  all  civilized  nations,  in  modern  times  at  least,  the  treaty-making 
power  has  been  accustomed  to  determine  the  terms  and  conditions  upon 
which  the  subjects  of  the  parties  to  the  treaty  shall  reside  in  the  respec- 
tive countries,  and  the  treaty-making  power  is  conferred  by  the  Con- 
stitution in  unlimited  terms.  Besides,  the  authorities  cited  on  the  first 
point  fully  cover  and  determine  this  question.  If  the  treaty-making 
power  is  authorized  to  determine  what  foreigners  shall  be  permitted 
to  come  into  and  reside  within  the  country,  and  who  shall  be  excluded, 
it  must  have  the  power  generally  to  determine  and  prescribe  upon  what 
terms  and  conditions  such  as  are  admitted  shall  be  permitted  to  remain. 

And  regarding  the  same  treaty  the  supreme  court  of  the  United 
States  remarked,  in  the  case  of  Baldwin  v.  Franks  (120  U.  S.,  679) : 

That  the  United  States  have  power  under  the  constitution  to  provide 
for  the  punishment  of  those  who  are  guilty  of  depriving  Chinese  subjects 
of  any  of  the  rights,  privileges,  immunities,  or  exemptions  guaranteed 
to  them  by  this  treaty  we  do  not  doubt. 

4.  It  has  been  settled  for  more  than  a  century  that  the  fact  that  a 
treaty  provision  would  interfere  with  or  annul  the  laws  of  a  state  as  to 
the  aliens  concerning  whom  the  provision  is  made,  is  no  impeachment 
of  the  treaty's  authority. 

The  very  words  of  the  constitution,  that  the  judges  in  every  state 
shall  be  bound  by  a  treaty  "any  thing  in  the  constitution  or  laws  of  any 
state  to  the  contrary  notwithstanding, ''  necessarily  imply  an  expec- 
tation that  some  treaties  will  be  made  in  contravention  of  laws 
of  the  states.  Far  from  the  treaty-making  power  being  limited  by 
state  laws,  its  scope  is  entirely  independent  of  those  laws ;  and  when- 
ever it  deals  with  the  same  subject,  if  inconsistent  with  the  law,  it 
annuls  the  law.    This  is  true  as  to  any  laws  of  the  states,  whether  the 
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legislative  authority  under  which  they  are  passed  is  concurrent  with 
that  of  congress,  or  exclusive  of  that  of  congress. 

In  the  case  of  Ware  v.  Hylton  the  supreme  court  of  the  United 
States,  in  the  year  1796,  considered  the  effect  under  the  Constitution 
of  the  treaty  of  peace  with  England  of  1783,  which  provided  that 

creditors  on  either  side  should  meet  with  no  lawful  impediment  to  the 
recovery  of  the  full  value  in  Stirling  money,  of  all  bona  fide  debts,  there- 
tofore contracted, 

as  against  a  law  of  the  state  of  Virginia,  which  confiscated  to  the 
state  of  Virginia  the  debts  due  from  its  citizens  to  British  subjects. 
The  court  said : 

There  can  be  no  limitation  on  the  power  of  the  people  of  the  United 
States.  By  their  authority,  the  state  constitutions  were  made,  and  by 
their  authority  the  constitution  of  the  United  States  was  established; 
and  they  had  the  power  to  change  or  abolish  the  state  constitutions,  or 
to  make  them  yield  to  the  general  government  and  to  treaties  made  by 
their  authority.  A  treaty  cannot  be  the  supreme  law  of  the  land — that 
is,  of  all  the  United  States — if  any  act  of  a  state  legislature  can  stand 
in  its  way.  If  the  constitution  of  a  state  (which  is  the  fundamental  law 
of  the  state,  and  paramount  to  its  legislature)  must  give  way  to  a  treaty 
and  fall  before  it,  can  it  be  questioned  whether  the  less  power,  an  act  of 
the  state  legislature,  must  not  be  prostrate?  It  is  the  declared  will 
of  the  people  of  the  United  States  that  every  treaty  made  by  the 
authority  of  the  United  States  shall  be  superior  to  the  constitution  and 
laws  of  any  individual  state;  and  their  will  alone  is  to  decide.  *    *    * 

Four  things  are  apparent  on  a  view  of  this  sixth  article  of  the  national 
constitution:  1st.  That  it  is  retrospective,  and  is  to  be  considered  in 
the  same  light  as  if  the  constitution  had  been  established  before  the 
making  of  the  treaty  of  1783.  2d.  That  the  constitution  or  laws  of 
any  of  the  states,  so  far  as  either  of  them  shall  be  found  contrary  to  that 
treaty,  are  by  force  of  the  said  article  prostrated  before  the  treaty.  3d. 
That,  consequently,  the  treaty  of  1783  has  superior  power  to  the  legis- 
lature of  any  state,  because  no  legislature  of  any  state  has  any  kind 
of  power  over  the  constitution,  which  was  its  creator.  4th.  That  it 
is  the  declared  duty  of  the  state  judges  to  determine  any  constitution 
or  laws  of  any  state  contrary  to  that  treaty  (or  any  other),  made  under 
the  authority  of  the  United  States,  null  and  void.  National  or  federal 
judges  are  bound  by  duty  and  oath  to  the  same  conduct. 

In  the  case  of  Fairfax  v.  Hunter,  in  1812,  Mr.  Justice  Story  delivering 
the  opinion,  the  supreme  court  of  the  United  States  sustained  the 
title  of  a  British  subject,  under  the  provisions  of  the  treaty  of  1794,  in 
direct  contravention  of  the  laws  of  the  state  of  Virginia.  In  the  case 
of  Chirac  v.  Chirac,  in  1817,  Chief  Justice  Marshall  delivering  the 
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opinion,  the  supreme  court  of  the  United  States  sustained  the  title  of 
a  French  subject  to  real  estate  in  Maryland,  in  direct  contravention  of 
the  laws  of  that  state.  A  long  line  of  cases  have  followed  in  the 
supreme  court  applying  the  provisions  of  various  traties  and  main- 
taining without  exception  the  unvarying  rule  that  the  state  statute 
falls  before  the  treaty. 

It  equally  appears  from  these  cases  that  the  treaty  provisions  which 
were  sustained  by  the  supreme  court  and  the  state  laws  which  were 
declared  void,  so  far  as  they  conflicted  with  a  treaty,  related  to  matters 
regarding  which  congress  had  no  power  to  legislate,  but  upon  which, 
in  the  distribution  of  legislative  powers  under  the  constitution,  the 
states,  and  the  states  alone,  had  power  to  legislate. 

5.  Since  the  rights,  privileges,  and  inmiunities,  both  of  person  and 
property,  to  be  accorded  to  foreigners  in  our  country  and  to  oiu-  citi- 
zens in  foreign  countries  are  a  proper  subject  of  treaty  provision  and 
within  the  limits  of  the  treaty-making  power,  and  since  such  rights, 
privileges,  and  inmiunities  may  be  given  by  treaty  in  contravention  of 
the  laws  of  any  state,  it  follows  of  necessity  that  the  treaty-making 
power  alone  has  authority  to  determine  what  those  rights,  privileges, 
and  inmiunities  shall  be.  No  state  can  set  up  its  laws  as  against  the 
grant  of  any  particular  right,  privilege,  or  immunity  any  more  than 
against  the  grant  of  any  other  right,  privilege,  or  immunity.  No 
state  can  say  a  treaty  may  grant  to  alien  residents  equality  of  treat- 
ment as  to  property  but  not  as  to  education,  or  as  to  the  exercise  of 
religion  and  as  to  biu-ial  but  not  as  to  education,  or  as  to  education  but 
not  as  to  property  or  religion.  That  would  be  substituting  the  mere 
will  of  the  state  for  the  judgment  of  the  president  and  senate  in 
exercising  a  power  committed  to  them  and  prohibited  to  the  states  by 
the  constitution. 

There  was,  therefore,  no  real  question  of  power  arising  under  this 
Japanese  treaty  and  no  question  of  state  rights. 

There  were,  however,  questions  of  policy,  questions  of  national 
interests  and  of  state  interests,  arising  under  the  administration  of  the 
treaty  and  regarding  the  application  of  its  provisions  to  the  conditions 
existing  on  the  Pacific  coast. 

In  the  distribution  of  powers  under  our  composite  system  of  govern- 
ment the  people  of  San  Francisco  had  three  sets  of  interests  com- 
mitted to  three  different  sets  of  officers — their  special  interest  as  citi- 
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general  taxation  upon  all  property  of  resident  aliens  as  well  as  of  citi- 
zens; and  all  resident  children,  whether  of  aliens  or  of  citizens,  were 
liable  to  be  compelled  to  attend  the  schools.  So  that,  under  the  reso- 
lution of  the  board  of  education,  the  children  of  resident  aliens  of  all 
other  nationalities  were  freely  admitted  to  the  schools  of  the  city  in  the 
neighborhood  of  their  homes,  while  the  children  of  Indians,  Chinese 
and  Japanese  were  excluded  from  those  schools,  and  were  not  only 
deprived  of  education  unless  they  consented  to  go  to  the  special  orien- 
tal school  on  Clay  street,  but  were  liable  to  be  forcibly  compelled  to  go 
to  that  particular  school. 

After  the  passage  of  this  resolution,  admission  to  the  ordinary 
primary  schools  of  San  Francisco  was  denied  to  Japanese  children,  and 
thereupon  the  government  of  Japan  made  representations  to  the 
government  of  the  United  States  that  inasmuch  as  the  children  of 
residents  who  were  citizens  of  all  other  foreign  countries  were  freely 
admitted  to  the  schools,  the  citizens  of  Japan  residing  in  the  United 
States  were,  by  that  exclusion,  denied  the  same  privileges,  liberties, 
and  rights  relating  to  the  right  of  residence  which  were  accorded  to  the 
citizens  or  subjects  of  the  most  favored  nation.  The  questions  thus 
raised  were  promptly  presented  by  the  government  of  the  United 
States  to  the  federal  court  in  California,  and  also  to  the  state  court  of 
California,  in  appropriate  legal  proceedings.  The  matter  has  been 
happily  disposed  of  without  proceeding  to  judgment  in  either  case;  but 
in  the  meantime  there  was  much  excited  discussion  of  the  subject  in 
the  newspapers  and  in  public  meetings  and  in  private  conversation. 

It  is  a  pleasure  to  be  able  to  say  that  never  for  a  moment  was  there 
as  between  the  government  of  the  United  States  and  the  government 
of  Japan,  the  slightest  departure  from  perfect  good  temper,  mutual 
confidence,  and  kindly  consideration ;  and  that  no  sooner  had  the  views 
and  purposes  of  the  governments  of  the  United  States,  the  state  of 
California,  and  the  city  of  San  Francisco  been  explained  by  each  to  the 
other  than  entire  harmony  and  good  understanding  resulted,  with  a 
common  desire  to  exercise  the  powers  vested  in  each,  for  the  common 
good  of  the  whole  country,  of  the  state,  and  of  the  city. 

The  excitement  has  now  subsided,  so  that  it  may  be  useful  to  con- 
sider what  the  question  really  was,  not  because  it  is  necessary  for  the 
purposes  of  that  particular  case,  but  because  of  its  bearing  upon  cases 
which  may  arise  in  the  future  under  the  application  of  the  treaty- 
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making  power  of  the  United  States  to  other  matters  and  in  other 
parts  of  the  national  domain. 

It  is  obvious  that  three  distinct  questions  were  raised  by  the  claim 
originating  with  Japan  and  presented  by  our  national  government  to 
the  courts  in  San  Francisco.  The  first  and  second  were  merely  ques- 
tions of  construction  of  the  treaty.  Was  the  right  to  attend  the 
primary  schools  a  right,  liberty,  or  privilege  of  residence?  and,  if  so, 
was  the  limitation  of  Japanese  children  to  the  oriental  school  and  their 
exclusion  from  the  ordinary  schools  a  deprivation  of  that  right,  liberty, 
or  privilege?  These  questions  of  construction,  and  especially  the 
second,  are  by  no  means  free  from  doubt;  but  as  they  concern  only  the 
meaning  of  a  particular  clause  in  a  particular  treaty  they  are  not  of 
permanent  importance,  and,  the  particular  occasion  for  their  con- 
sideration having  passed,  they  need  not  now  be  discussed. 

The  other  question  was  whether,  if  the  treaty  had  the  meaning 
which  the  government  of  Japan  ascribed  to  it,  the  government  of  the 
United  States  had  the  constitutional  power  to  make  such  a  treaty 
agreement  with  a  foreign  nation  which  should  be  superior  to  and  con- 
trolling upon  the  laws  of  the  state  of  California.  A  correct  under- 
standing of  that  question  is  of  the  utmost  importance  not  merely  as 
regards  the  state  of  California,  but  as  regards  all  states  and  all  citizens 
of  the  Union. 

There  was  a  very  general  misapprehension  of  what  this  treaty  really 
undertook  to  do.  It  was  assumed  that  in  making  and  asserting  the 
validity  of  the  treaty  of  1894  the  United  States  was  asserting  the  right 
to  compel  the  state  of  California  to  admit  Japanese  children  to  its 
schools.  No  such  question  was  involved.  That  treaty  did  not,  by 
any  possible  construction,  assert  the  authority  of  the  United  States  to 
compel  any  state  to  maintain  public  schools,  or  to  extend  the  privi- 
leges of  its  public  schools  to  Japanese  children  or  to  the  children  of  any 
alien  residents.  The  treaty  did  assert  the  right  of  the  United  States, 
by  treaty,  to  assure  to  the  citizens  of  a  foreign  nation  residing  in 
American  territory  equality  of  treatment  with  the  citizens  of  other 
foreign  nations,  so  that  if  any  state  chooses  to  extend  privileges  to 
alien  residents  as  well  as  to  citizen  residents,  the  state  will  be  forbidden 
by  the  obligation  of  the  treaty  to  discriminate  against  the  resident 
citizens  of  the  particular  country  with  which  the  treaty  is  made  and 
will  be  forbidden  to  deny  to  them  the  privileges  which  it  grants  to  the 
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citizens  of  other  foreign  countries.  The  effect  of  such  a  treaty,  in 
respect  of  education,  is  not  positive  and  compulsory;  it  is  negative 
and  prohibitory.  It  is  not  a  requirement  that  the  state  shall  furnish 
education;  it  is  a  prohibition  against  discrimination  when  the  state 
does  choose  to  furnish  education.  It  leaves  every  state  free  to  have 
public  schools  or  not,  as  it  chooses,  but  it  says  to  every  state:  "If 
you  provide  a  system  of  education  which  includes  alien  children,  you 
must  not  exclude  these  particular  alien  children.'' 

It  has  been  widely  asserted  or  assumed  that  this  treaty  provision 
and  its  enforcement  involved  some  question  of  state's  rights.  There 
was  and  is  no  question  of  state's  rights  involved,  unless  it  be  the 
question  which  was  settled  by  the  adoption  of  the  constitution. 

This  will  be  apparent  upon  considering  the  propositions  which  I  will 
now  state : 

1.  The  people  of  the  United  States,  by  the  constitution  of  1787, 
vested  the  whole  treaty-making  power  in  the  national  government. 
They  provided : 

The  president  shall  have  power,  by  and  with  the  advice  and  consent 
of  the  senate,  to  make  treaties,  provided  two-thirds  of  the  senators 
present  concur.     (Art.  II,  sec.  2.) 

No  state  shall  enter  into  any  treaty,  alliance  or  confederation;  *  *  * 
No  state  shall,  without  the  consent  of  congress,  *  *  *  enter  into  any 
agreement  or  compact  with  another  state,  or  with  a  foreign  power. 
(Art.  I,  sec.  10.) 

This  constitution,  and  the  laws  of  the  United  States  which  shall  be 
made  in  pursuance  thereof,  and  all  treaties  made,  or  which  shall  be 
made  under  the  authority  of  the  United  States,  shall  be  the  supreme 
law  of  the  land;  and  the  judges  in  every  state  shall  be  bound  thereby 
any  thing  in  the  constitution  or  laws  of  any  state  to  the  contrary  notwith- 
standing.    (Art.  VI.) 

Legislative  power  is  distributed:  upon  some  subjects  the  national 
legislature  has  authority;  upon  other  subjects  the  state  legislature 
has  authority.  Judicial  power  is  distributed:  in  some  cases  the 
federal  courts  have  jurisdiction,  in  other  cases  the  state  courts  have 
jurisdiction.  Executive  power  is  distributed:  in  some  fields  the 
national  executive  is  to  act;  in  other  fields  the  state  executive  is 
to  act.  The  treaty-nmking  power  is  not  distributed;  it  is  all  vested 
in  the  national  government;  no  part  of  it  is  vested  in  or  reserved 
to  the  states.  In  international  affairs  there  are  no  states;  there  is  but 
one  nation,  acting  in  direct  relation  to  and  representation  of  every 
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citizen  in  every  state.  Every  treaty  made  under  the  authority  of  the 
United  States  is  made  by  the  national  government,  as  the  direct  and 
sole  representative  of  every  citizen  of  the  United  States  residing  in 
California  equally  with  every  citizen  of  the  United  States  residing 
elsewhere.  It  is,  of  course,  conceivable  that,  under  pretense  of  exer- 
cising the  treaty-making  power,  the  president  and  senate  might 
attempt  to  make  provisions  regarding  matters  which  are  not  proper 
subjects  of  international  agreement,  and  which  would  be  only  a  color- 
able— not  a  real — exercise  of  the  treaty-making  power;  but  so  far  as 
the  real  exercise  of  the  power  goes,  there  can  be  no  question  of  state 
rights,  because  the  constitution  itself,  in  the  most  explicit  terms,  has 
precluded  the  existence  of  any  such  question. 

2.  Although  there  are  no  express  limitations  upon  the  treaty- 
making  power  granted  to  the  national  government,  there  are  certain 
implied  limitations  arising  from  the  nature  of  oiu-  government  and 
from  other  provisions  of  the  constitution ;  but  those  implied  limitations 
do  not  in  the  slightest  degree  touch  the  making  of  treaty  provisions 
relating  to  the  treatment  of  aliens  within  our  territory. 

In  the  case  of  Geofroy  v.  Riggs,  which,  in  1889,  sustained  the  rights  of 
French  citizens  under  the  treaty  of  1800  to  take  and  hold  real  and 
personal  property  in  contravention  of  the  common  law  and  the  statutes 
of  the  state  of  Maryland,  the  supreme  court  of  the  United  States  said: 

That  the  treaty  power  of  the  United  States  extends  to  all  proper  sub- 
jects of  negotiation  between  our  government  and  the  governments  of 
other  nations  is  clear.  *  *  *  The  treaty  power,  as  expressed  in  the  con- 
stitution, is  in  terms  unlimited  except  by  those  restraints  which  are 
found  in  that  instrument  against  the  action  of  the  government  or  of  its 
departments,  and  those  arising  from  the  natm-e  of  the  government 
itself  and  of  that  of  the  states.  It  would  not  be  contended  that  it 
extends  so  far  as  to  authorize  what  the  constitution  forbids,  or  a  change 
in  the  character  of  the  government,  or  in  that  of  one  of  the  states,  or  a 
cession  of  any  portion  of  the  territory  of  the  latter  without  its  consent. 
But  with  these  exceptions  it  is  not  perceived  that  there  is  any  limit  to 
the  questions  which  can  be  adjusted  touching  any  matter  which  is  prop- 
erly the  subject  of  negotiation  with  a  foreign  country. 

3.  Reciprocal  agreements  between  nations  regarding  the  treatment 
which  the  citizens  of  each  nation  shall  receive  in  the  territory  of  the 
other  nation  are  among  the  most  familiar,  ordinary  and  unquestioned 
exercises  of  the  treaty-making  power.  To  seciu-e  the  citizens  of  one's 
country  against  discriminatory  laws  and  discriminatory  administration 


288  THE    AMERICAN    JOURNAL   OF    INTERNATIONAL    LAW 

as  it  is  played  in  San  Domingo  won  acceptance.  In  1882,  Ulises  Heur- 
eaux  came  to  the  fore  in  Dominican  politics,  and  the  next  seventeen 
years  form  the  story  of  his  uncontroUed  dominance.  For  a  time  his 
creatures  were  instaUed  in  the  presidency  to  preserve  a  semblance  of 
constitutional  form,  but  throughout  he  was  absolute  dictator.  Heur- 
eaux^s  rule  was  not  even  a  benevolent  despotism.  Brutal  cruelty, 
insatiable  greed,  moral  degeneracy,  were  the  man's  personal  character- 
istics, and  they  shaped  his  political  conduct  and  his  administrative 
activity.  If  San  Domingo  was  at  peace  during  Heureaux's  time,  it 
was  the  peace  of  a  merciless  terrorism,  not  the  quiet  of  civil  govern- 
ment. 

A  seeming  weU-being  prevailed,  but  it  was  attained  by  bartering 
the  resources  of  the  country  in  prodigal  concessions,  and  by  discounting 
the  future  in  reckless  debt  accumulation.  With  Heureaux's  assassina- 
tion in  1899  came  the  deluge  and  the  next  five  years  constitute  a  climax 
even  in  the  history  of  Latin-American  politics.  Figuereo,  Vasquez, 
Jimenez,  Vasquez  again,  Wossy  Gil,  and  Morales  successively  occupied 
the  presidential  chair,  each  attaining  it  by  much  the  same  means  and 
holding  it  by  as  uncertam  tenure.  The  ordinary  crimes  of  the  political 
decalogue  became  commonplace.  The  country  was  laid  waste,  the 
people  crushed  to  hopelessness,  the  treasury  left  to  stew  in  utter  bank- 
ruptcy, and  a  host  of  creditors,  foreign  and  domestic,  after  tightening 
their  hold  upon  the  future  became  more  and  more  insistent  in  the 
present.  In  January-February,  1905,  in  face  of  the  imminent  likeli- 
hood of  domestic  convulsion  and  foreign  interv^ention,  the  protocol  of 
an  agreement  was  concluded  between  the  Dominican  Republic  and  the 
United  States,  and  this  was  made  effective  by  a  decree  of  the  Domini- 
can executive  of  March  31,  19()5. 

The  protocol  recited  in  preamble  form  that  the  Dominican  govern- 
ment was  menaced  by  intervention  on  the  part  of  nations  whose  citi- 
zens held  claims  which  it  was  unable  to  satisfy,  and  that  the  republic 
both  desired  to  reach  an  agreement  with  its  creditors  and  to  assure  for 
itself  the  regular  receipt  of  revenues  for  internal  administration,  with- 
out interruption  either  by  foreign  creditors  or  by  political  disturbances; 
moreover  that  the  United  States,  in  compliance  with  the  request  of  the 
Dominican  government,  was  disposed  to  lend  its  assistance  toward 
effecting  a  satisfactory'  settlement  with  aU  the  creditors. 
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provision  in  the  very  words  of  the  Japanese  treaty.    That  article 
provided : 

Citizens  of  the  United  States  visiting  or  residing  in  China  shall  enjoy 
the  same  privileges,  immunities  or  exemptions  in  respect  to  travel  or 
residence  as  may  there  be  enjoyed  by  the  citizens  or  subjects  of  the  most 
favored  nation.  And,  reciprocally,  Chinese  subjects  visiting  or  residing 
in  the  United  States,  shall  enjoy  the  same  privileges,  immunities,  and 
exemptions  in  respect  to  travel  or  residence,  as  may  there  be  enjoyed 
by  the  citizens  or  subjects  of  the  most  favored  nation. 

In  the  case  of  Tiburicio  Parrot  (6  Sawyer,  368)  the  circuit  court  of 
the  United  States  said,  Mr.  Justice  Sawyer  reading  the  opinion: 

As  to  the  point  whether  the  provision  in  question  is  within  the  treaty- 
making  power,  I  have  as  little  doubt  as  upon  the  point  already  discussed. 
Among  all  civilized  nations,  in  modern  times  at  least,  the  treaty-making 
power  has  been  accustomed  to  determine  the  terms  and  conditions  upon 
which  the  subjects  of  the  parties  to  the  treaty  shall  reside  in  the  respec- 
tive countries,  and  the  treaty-making  power  is  conferred  by  the  Con- 
stitution in  unlimited  terms.  Besides,  the  authorities  cited  on  the  first 
point  fully  cover  and  determine  this  question.  If  the  treaty-making 
power  is  authorized  to  determine  what  foreigners  shall  be  permitted 
to  come  into  and  reside  within  the  country,  and  who  shall  be  excluded, 
it  must  have  the  power  generally  to  determine  and  prescribe  upon  what 
terms  and  conditions  such  as  are  admitted  shall  be  permitted  to  remain. 

And  regarding  the  same  treaty  the  supreme  court  of  the  United 
States  remarked,  in  the  case  of  Baldwin  v.  Franks  (120  U.  S.,  679) : 

That  the  United  States  have  power  under  the  constitution  to  provide 
for  the  punishment  of  those  who  are  guilty  of  depriving  Chinese  subjects 
of  any  of  the  rights,  privileges,  immunities,  or  exemptions  guaranteed 
to  them  by  this  treaty  we  do  not  doubt. 

4.  It  has  been  settled  for  more  than  a  century  that  the  fact  that  a 
treaty  provision  would  interfere  with  or  annul  the  laws  of  a  state  as  to 
the  aliens  concerning  whom  the  provision  is  made,  is  no  impeachment 
of  the  treaty's  authority. 

The  very  words  of  the  constitution,  that  the  judges  in  every  state 
shall  be  bound  by  a  treaty  "any  thing  in  the  constitution  or  laws  of  any 
state  to  the  contrary  notwithstanding,"  necessarily  imply  an  expec- 
tation that  some  treaties  will  be  made  in  contravention  of  laws 
of  the  states.  Far  from  the  treaty-making  power  being  limited  by 
state  laws,  its  scope  is  entirely  independent  of  those  laws;  and  when- 
ever it  deals  with  the  same  subject,  if  inconsistent  with  the  law,  it 
annuls  the  law.    This  is  true  as  to  any  laws  of  the  states,  whether  the 
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general  taxation  upon  aU  property  of  resident  aliens  as  well  as  of  citi- 
zens; and  all  resident  children,  whether  of  aliens  or  of  citizens,  were 
liable  to  be  compelled  to  attend  the  schools.  So  that,  under  the  reso- 
lution of  the  board  of  education,  the  children  of  resident  aliens  of  all 
other  nationalities  were  freely  admitted  to  the  schools  of  the  city  in  the 
neighborhood  of  their  homes,  while  the  children  of  Indians,  Chinese 
and  Japanese  were  excluded  from  those  schools,  and  were  not  only 
deprived  of  education  unless  they  consented  to  go  to  the  special  orien- 
tal school  on  Clay  street,  but  were  liable  to  be  forcibly  compelled  to  go 
to  that  particular  school. 

After  the  passage  of  this  resolution,  admission  to  the  ordinary 
primary  schools  of  San  Francisco  was  denied  to  Japanese  children,  and 
thereupon  the  government  of  Japan  made  representations  to  the 
government  of  the  United  States  that  inasmuch  as  the  children  of 
residents  who  were  citizens  of  all  other  foreign  countries  were  freely 
admitted  to  the  schools,  the  citizens  of  Japan  residing  in  the  United 
States  were,  by  that  exclusion,  denied  the  same  privileges,  liberties, 
and  rights  relating  to  the  right  of  residence  which  were  accorded  to  the 
citizens  or  subjects  of  the  most  favored  nation.  The  questions  thus 
raised  were  promptly  presented  by  the  government  of  the  United 
States  to  the  federal  court  in  California,  and  also  to  the  state  court  of 
California,  in  appropriate  legal  proceedings.  The  matter  has  been 
happily  disposed  of  without  proceeding  to  judgment  in  either  case;  but 
in  the  meantime  there  was  much  excited  discussion  of  the  subject  in 
the  newspapers  and  in  public  meetings  and  in  private  conversation. 

It  is  a  pleasure  to  be  able  to  say  that  never  for  a  moment  was  there 
as  between  the  government  of  the  United  States  and  the  government 
of  Japan,  the  slightest  departure  from  perfect  good  temper,  mutual 
confidence,  and  kindly  consideration ;  and  that  no  sooner  had  the  views 
and  purposes  of  the  governments  of  the  United  States,  the  state  of 
California,  and  the  city  of  San  Francisco  been  explained  by  each  to  the 
other  than  entire  harmony  and  good  understanding  resulted,  with  a 
common  desire  to  exercise  the  powers  vested  in  each,  for  the  common 
good  of  the  whole  country,  of  the  state,  and  of  the  city. 

The  excitement  has  now  subsided,  so  that  it  may  be  useful  to  con- 
sider what  the  question  really  was,  not  because  it  is  necessary  for  the 
purposes  of  that  particular  case,  but  because  of  its  bearing  upon  cases 
which  may  arise  in  the  future  under  the  application  of  the  treaty- 
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making  power  of  the  United  States  to  other  matters  and  in  other 
parts  of  the  national  domain. 

It  is  obvious  that  three  distinct  questions  were  raised  by  the  claim 
originating  with  Japan  and  presented  by  our  national  government  to 
the  courts  in  San  Francisco.  The  first  and  second  were  merely  ques- 
tions of  construction  of  the  treaty.  Was  the  right  to  attend  the 
primary  schools  a  right,  liberty,  or  privilege  of  residence?  and,  if  so, 
was  the  limitation  of  Japanese  children  to  the  oriental  school  and  their 
exclusion  from  the  ordinary  schools  a  deprivation  of  that  right,  liberty, 
or  privilege?  These  questions  of  construction,  and  especially  the 
second,  are  by  no  means  free  from  doubt;  but  as  they  concern  only  the 
meaning  of  a  particular  clause  in  a  particular  treaty  they  are  not  of 
permanent  importance,  and,  the  particular  occasion  for  their  con- 
sideration having  passed,  they  need  not  now  be  discussed. 

The  other  question  was  whether,  if  the  treaty  had  the  meaning 
which  the  government  of  Japan  ascribed  to  it,  the  government  of  the 
United  States  had  the  constitutional  power  to  make  such  a  treaty 
agreement  with  a  foreign  nation  which  should  be  superior  to  and  con- 
trolling upon  the  laws  of  the  state  of  California.  A  correct  under- 
standing of  that  question  is  of  the  utmost  importance  not  merely  as 
regards  the  state  of  California,  but  as  regards  all  states  and  all  citizens 
of  the  Union. 

There  was  a  very  general  misapprehension  of  what  this  treaty  really 
undertook  to  do.  It  was  assumed  that  in  making  and  asserting  the 
validity  of  the  treaty  of  1894  the  United  States  was  asserting  the  right 
to  compel  the  state  of  California  to  admit  Japanese  children  to  its 
schools.  No  such  question  was  involved.  That  treaty  did  not,  by 
any  possible  construction,  assert  the  authority  of  the  United  States  to 
compel  any  state  to  maintain  public  schools,  or  to  extend  the  privi- 
leges of  its  public  schools  to  Japanese  children  or  to  the  children  of  any 
alien  residents.  The  treaty  did  assert  the  right  of  the  United  States, 
by  treaty,  to  assure  to  the  citizens  of  a  foreign  nation  residing  in 
American  territory  equality  of  treatment  with  the  citizens  of  other 
foreign  nations,  so  that  if  any  state  chooses  to  extend  privileges  to 
alien  residents  as  well  as  to  citizen  residents,  the  state  will  be  forbidden 
by  the  obligation  of  the  treaty  to  discriminate  against  the  resident 
citizens  of  the  particular  country  with  which  the  treaty  is  made  and 
will  be  forbidden  to  deny  to  them  the  privileges  which  it  grants  to  the 
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citizens  of  other  foreign  countries.  The  effect  of  such  a  treaty,  in 
respect  of  education,  is  not  positive  and  compulsory ;  it  is  negative 
and  prohibitory.  It  is  not  a  requirement  that  the  state  shall  furnish 
education;  it  is  a  prohibition  against  discrimination  when  the  state 
does  choose  to  furnish  education.  It  leaves  every  state  free  to  have 
public  schools  or  not,  as  it  chooses,  but  it  says  to  every  state:  "If 
you  provide  a  system  of  education  which  includes  alien  children,  you 
must  not  exclude  these  particular  alien  children." 

It  has  been  widely  asserted  or  assumed  that  this  treaty  provision 
and  its  enforcement  involved  some  question  of  state's  rights.  There 
was  and  is  no  question  of  state's  rights  involved,  unless  it  be  the 
question  which  was  settled  by  the  adoption  of  the  constitution. 

This  will  be  apparent  upon  considering  the  propositions  which  I  will 
now  state : 

1.  The  people  of  the  United  States,  by  the  constitution  of  1787, 
vested  the  whole  treaty-making  power  in  the  national  government. 
They  provided : 

The  president  shall  have  power,  by  and  with  the  advice  and  consent 
of  the  senate,  to  make  treaties,  provided  two-thirds  of  the  senators 
present  concur.     (Art.  II,  sec.  2.) 

No  state  shall  enter  into  any  treaty,  alliance  or  confederation;  *  *  * 
No  state  shall,  without  the  consent  of  congress,  *  *  *  enter  into  any 
agreement  or  compact  with  another  state,  or  with  a  foreign  power. 
(Art.  I,  sec.  10.) 

This  constitution,  and  the  laws  of  the  United  States  which  shall  be 
made  in  pursuance  thereof,  and  all  treaties  made,  or  which  shall  be 
made  under  the  authority  of  the  United  States,  shall  be  the  supreme 
law  of  the  land;  and  the  judges  in  every  state  shall  be  bound  thereby 
any  thing  in  the  constitution  or  laws  of  any  state  to  the  contrary  notwith- 
standing.    (Art.  VI.) 

Legislative  power  is  distributed:  upon  some  subjects  the  national 
legislature  has  authority;  upon  other  subjects  the  state  legislature 
has  authority.  Judicial  power  is  distributed:  in  some  cases  the 
federal  courts  have  jurisdiction,  in  other  cases  the  state  courts  have 
jurisdiction.  Executive  power  is  distributed:  in  some  fields  the 
national  executive  is  to  act;  in  other  fields  the  state  executive  is 
to  act.  The  treaty-making  power  is  not  distributed;  it  is  all  vested 
in  the  national  government;  no  part  of  it  is  vested  in  or  reserved 
to  the  states.  In  international  affairs  there  are  no  states;  there  is  but 
one  nation,  acting  in  direct  relation  to  and  representation  of  every 
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citizen  in  every  state.  Every  treaty  made  under  the  authority  of  the 
United  States  is  made  by  the  national  government,  as  the  direct  and 
sole  representative  of  every  citizen  of  the  United  States  residing  in 
California  equally  with  every  citizen  of  the  United  States  residing 
elsewhere.  It  is,  of  coimse,  conceivable  that,  under  pretense  of  exer- 
cising the  treaty-making  power,  the  president  and  senate  might 
attempt  to  make  provisions  regarding  matters  which  are  not  proper 
subjects  of  international  agreement,  and  which  would  be  only  a  color- 
able— not  a  real — exercise  of  the  treaty-making  power;  but  so  far  as 
the  real  exercise  of  the  power  goes,  there  can  be  no  question  of  state 
rights,  because  the  constitution  itself,  in  the  most  explicit  terms,  has 
precluded  the  existence  of  any  such  question. 

2.  Although  there  are  no  express  limitations  upon  the  treaty- 
making  power  granted  to  the  national  government,  there  are  certain 
implied  limitations  arising  from  the  nature  of  our  government  and 
from  other  provisions  of  the  constitution ;  but  those  implied  limitations 
do  not  in  the  slightest  degree  touch  the  making  of  treaty  provisions 
relating  to  the  treatment  of  aliens  within  our  territory. 

In  the  case  of  Geof  roy  v.  Riggs,  which,  in  1889,  sustained  the  rights  of 
French  citizens  imder  the  treaty  of  1800  to  take  and  hold  real  and 
personal  property  in  contravention  of  the  common  law  and  the  statutes 
of  the  state  of  Maryland,  the  supreme  court  of  the  United  States  said : 

That  the  treaty  power  of  the  United  States  extends  to  all  proper  sub- 
jects of  negotiation  between  our  government  and  the  governments  of 
other  nations  is  clear.  *  *  *  The  treaty  power,  as  expressed  in  the  con- 
stitution, is  in  terms  unlimited  except  by  those  restraints  which  are 
found  in  that  instrument  against  the  action  of  the  government  or  of  its 
departments,  and  those  arising  from  the  nature  of  the  government 
itself  and  of  that  of  the  states.  It  would  not  be  contended  that  it 
extends  so  far  as  to  authorize  what  the  constitution  forbids,  or  a  change 
in  the  character  of  the  government,  or  in  that  of  one  of  the  states,  or  a 
cession  of  any  portion  of  the  territory  of  the  latter  without  its  consent. 
But  with  these  exceptions  it  is  not  perceived  that  there  is  any  limit  to 
the  questions  which  can  be  adjusted  touching  any  matter  which  is  prop- 
erly the  subject  of  negotiation  with  a  foreign  country. 

3.  Reciprocal  agreements  between  nations  regarding  the  treatment 
which  the  citizens  of  each  nation  shall  receive  in  the  territory  of  the 
other  nation  are  among  the  most  familiar,  ordinary  and  unquestioned 
exercises  of  the  treaty-making  power.  To  secure  the  citizens  of  one's 
country  against  discriminatory  laws  and  discriminatory  administration 
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the  Dominican  Republic  has  requested  the  United  States  to  give  and 
the  United  States  is  willing  to  give  such  assistance. 

TTie  two  governments  therefore  agree  that  the  presidentof  the  United 
States  shall  appoint  a  general  receiver  of  Dominican  customs,  who  with 
the  necessary  assistants,  likewise  appointed,  shall  coUect  all  the  custom 
duties  of  the  republic  until  the  pa)anent  or  redemption  of  the  bonds  so 
issued.  From  the  sums  so  coUected,  the  general  receiver,  after  dis- 
charging the  expenses  of  the  receivership,  shall  pay  over  to  the  fiscal 
agent  of  the  loan  on  the  first  day  of  each  calendar  month,  the  sum 
of  $100,000  to  be  applied  to  the  pajmient  of  the  interest  and  the  amorti- 
zation of  all  the  bonds  issued.  The  remainder  of  the  sums  coUected  by 
the  general  receiver  are  to  be  paid  monthly  to  the  Dominican  govern- 
ment. 

The  Dominican  government  may  apply  any  further  sums  to  the 
amortization  of  the  bonds,  over  and  above  the  1  per  cent  sinking 
fimd  provision  stipulated ;  but  in  any  event,  should  the  customs  reve- 
nues collected  by  the  general  receiver  in  any  year  exceed  the  sum  of 
$3,000,000,  one-half  of  the  surplus  above  such  sum  of  $3,000,000  must 
be  applied  to  the  sinking  fund  for  the  further  redemption  of  bonds. 

The  Dominican  government  agrees  to  provide  by  law  for  the  pay- 
ment of  all  customs  dues  to  the  general  receiver  and  his  assistants,  and 
to  give  them  all  useful  aid  and  assistance  and  full  protection  to  the 
extent  of  its  powers.  The  government  of  the  United  States  in  turn 
undertakes  to  give  to  the  general  receiver  and  his  assistants  such 
protection  as  it  may  find  to  be  requisite  for  the  performance  of  their 
duties. 

Provision  is  also  made  that  until  the  Dominican  Republic  has  paid 
the  whole  amount  of  the  bonds  so  created  there  shall  be  no  increase  of 
its  public  debt  except  by  previous  agreement  between  the  Dominican 
government  and  the  United  States,  and  that  the  like  agreement  shall 
be  necessary  for  any  modification  of  the  Dominican  import  duties,  pro- 
vided that  an  indispensable  condition  for  the  modification  of  such 
duties  shall  be 

that  the  Dominican  executive  demonstrate  and  that  the  president  of 
the  United  States  recognize  that,  on  the  basis  of  exportations  and 
importations  to  the  like  amount  and  the  like  character  during  the  two 
yesLTs  preceding  that  in  which  it  is  desired  to  make  such  modification, 
the  total  net  customs  receipts  would  at  such  altered  rates  of  duties  have 
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been  for  each  of  such  years  in  excess  of  the  sum  of  $2,000,000  United 
States  gold. 

The  accounts  of  the  general  receiver  must  be  rendered  monthly  to  the 
contaduria  general  of  the  Dominican  Republic  and  to  the  state  depart- 
ment for  examination  and  approval  by  the  appropriate  officials  of  the 
two  governments. 

The  distinctive  feature  of  the  new  convention  as  compared  with  the 
original  agreement  is  thus,  that  the  United  States  does  not  undertake 
to  adjust  or  determine  the  Dominican  debt,  but  merely  to  administer 
the  customs  of  the  republic  for  the  service  of  a  new  loan,  the  proceeds 
of  which  are  to  be  devoted  to  the  discharge  of  all  recognized  debts  and 
claims,  reduced  to  a  basis  acceptable  both  to  the  republic  and  the  cred- 
itors. Even  this  responsibility  is  limited  to  a  period  of  fifty  years  and 
may,  with  the  prior  amortization  of  the  loan,  be  terminated  at  an 
earlier  date.  During  this  period  the  Dominican  Republic  is  not  to 
increase  its  public  debt  nor  to  modify  its  import  duties  save  in  agree- 
ment with  the  United  States. 

To  the  Dominican  Republic  this  extension  of  the  United  States' 
good  offices  means  that  debts  and  claims  aggregating  some  $32,000,000 
will  be  discharged  for  about  $17,000,000,  that  the  republic's  credit  is 
at  once  established  on  a  very  high  plane,  that  onerous  concessions 
and  monopolies  are  to  be  redeemed  and  important  works  of  internal 
improvement  undertaken,  that  civil  quiet  and  adequate  revenues  for 
the  maintenance  of  government  are  assured,  and  that  imminent  danger 
of  foreign  intervention  is  removed — and  all  this  without  loss  of  terri- 
torial integrity  nor  infringement  of  independent  sovereignty. 

From  whatever  point  of  view  regarded,  the  new  convention  is  a  wise, 
sane  and  workable  solution  that  pledges  the  United  States  to  nothing 
beyond  the  specific  and  immediate  problem  at  hand.  Once  put  into 
operation  we  shall  speedily  see  a  West  Indian  people  who  have  never 
had  a  fair  chance,  developing  into  a  decent,  prosperous  peasantry. 
A  country  that  has  been  alternately  torn  in  civil  anarchy  and  over- 
ridden by  blood-stained  dictatorships,  will  settle  into  tranquil  and 
orderly  administration,  where  representative  institutions  will  prevail, 
at  least  to  the  extent  possible  in  Latin-American  countries.  Public 
credit  will  be  reestablished,  and  debts  will  be  discharged  to  the  amount 
not  of  their  nominal  value,  but  of  their  equitable  worth.    Finally, 
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a  serious  menace  to  international  peace  will  be  removed,  and  the  tra- 
ditional policy  of  the  United  States  will  be  sanctioned  and  confirmed. 
If,  on  the  other  hand,  we  had  refused  to  do  that  which  we  were 
besought  to  do,  and  had  continued  to  pursue  a  course  of  opportunism 
and  drift,  we  should  have  consigned  the  government  of  San  Domingo 
to  political  and  civU  chaos;  we  should  have  permitted  her  people  to 
relapse,  slowly  but  surely,  into  social  and  moral  barbarism,  and  we 
should  have  allowed  the  land  itself  to  become  an  international  derelict. 

Jacob  H.  Hollander. 


NOTES  ON  SOVEREIGNTY  IN  A  STATE ' 

SECOND  PAPER 

In  Part  First  of  these  notes  the  nature  of  sovereignty  was  discussed 
and  its  manifestations  in  a  single  state  and  a  federal  state  considered. 
It  is  now  proposed  to  carry  the  investigation  further,  and  to  see  the 
effect  of  viewing  sovereignty  from  standpoints  internal  and  external 
to  the  state.  Having  completed  this  examination,  the  subjects  of 
independencey  dvU  lihertyy  state  liberty,  constitutions ,  and  law  in  their 
relation  to  sovereignty  will  be  briefly  treated. 

The  sovereignty  of  a  state  may  be  looked  at  from  without  and  from 
within;  from  without,  as  the  independence  of  a  particular  state  in 
relation  to  others  *  *  *;  from  within,  to  the  legislative  power  of  the 
body  poUtic.     (BluntschU,  p.  501.) 

Sovereignty  is  the  supreme  power  by  which  a  state  is  governed.  The 
supreme  power  may  be  exercised  either  internally  or  externally.  Inter- 
nal sovereignty  is  that  which  is  inherent  in  a  people  of  any  state,  or 
vested  in  its  ruler  by  its  municipal  constitution  or  fundamental  laws. 
External  sovereignty  consists  in  the  independence  of  one  political 
society  in  respect  to  all  other  political  societies.  (Wheaton:  Inter- 
national Law,  p.  29.') 

The  above  quotations  are  given  to  show  that  the  subject  of  this  note  is 
not  novel ;  and,  although  the  statements  and  deductions  here  made  may 
not  accord  in  detail  with  these  extracts,  the  general  idea  will  be  the 

'  Second  paper.  The  following  works,  referred  to  by  author  rather  than  title  are: 
Bluntschli:  Theory  of  the  State,  3d  ed.  Lawrence:  Principles  of  International 
Law.  Burgess:  Political  Science  and  Comparative  Constitutional  Law,  2  vols. 
Maine:  Early  History  of  Institutions.  Lawrence:  Principles  of  International  Law. 
Austin:  Principles  of  Jurisprudence,  5th  ed.,  revised  and  edited  by  Robert  Camp- 
bell, London,  1885. 

'  We  have  seen  what  is  meant  by  a  state.  If  we  add  to  the  marks  already  given 
in  our  definition  of  it,  the  further  mark  that  the  body  or  individual  who  receives  the 
habitual  obedience  of  the  community  does  not  render  the  like  obedience  to  any 
earthly  superior,  we  are  at  the  conception  of  a  sovereign  or  independent  8t<Ue,  which 
possesses  not  only  internal  sovereignty,  or  the  power  of  dealing  with  domestic  affairs, 
but  external  sovereignty  also,  the  power  of  dealing  with  foreign  affairs.  (Lawrence, 
p.  56.) 
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sanie.  To  elaborate  this  idea  in  hamiony  with  the  theory  of  the 
previous  notes  it  may  be  well  to  formulate  a  new  statement  rather 
than  adopt  either  of  those  quoted.  Assuming  that  the  Bluntschli 
assertion  is  correct,  that  the  sovereignty  in  a  state  may  be  looked 
at  from  two  points  of  view,  namely,  from  within  and  from  without  the 
state,  it  should  be  added  that,  though  the  actuality  of  the  sovereignty 
does  not  change,  its  precise  location  may  be  general  or  specific  accord- 
ing as  the  point  of  observation  is  external  or  internal.  This  state- 
ment needs  further  illustration  to  be  entirely  clear.  To  the  indi- 
viduals who  are  within  a  state  the  actual  location  of  the  sovereignty, 
both  real  and  artificial,  is  of  the  highest  importance,  for  upon  its 
proper  exercise  depend  the  character  of  political  institutions  and  the 
guaranty  of  the  public  and  private  rights  of  individuals.  To  those 
who  are  without  a  state,  on  the  other  hand,  the  exact  location  in  a 
state  of  the  sovereignty  is  not  a  matter  of  concern  or  inquiry.  For 
all  practical  purposes  in  the  external  relations  of  a  state  the  estab- 
lished government  is  accepted  as  the  properly  constituted  agent  of 
that  sovereign. 

Viewed  from  within,  the  sovereign  power  may  be  in  a  small  body  of 
individuals,  or  in  a  large  body  of  individuals,  but  never  in  all  the 
members  of  a  state.  Viewed  from  without,  it  is  sufficient  that  such 
power  is  possessed  in  the  state  and  not  outside  of  it  From  this 
broader,  external  point  of  view  a  state  may  be  reasonably,  as  it  com- 
monly is,  termed  "sovereign  and  independent,''  though  from  the 
narrower,  internal  point  of  view  it  can  never  be  properly  so  charac- 
terized. No  matter  how  often  the  location  of  the  sovereignty  may 
change  within  a  state,  no  matter  whether  the  real  or  the  artificial 
sovereign  creates  and  controls  the  government,  the  state  in  its  relation 
to  other  states  has  somewhere  within  itself  the  possessor  of  the  sover- 
eignty, of  which  the  existing  government  is  presumably  the  author- 
ized agent.  Further  than  to  establish  this  fact  it  is  unnecessary, 
and  indeed  improper,  for  another  state  to  inquire.  These  are  the  con- 
ditions which  exist  in  times  of  domestic  peace  and  in  times  of  foreign 
war. 

When,  however,  a  state  of  civil  war  exists,  there  may  be  established 
in  a  state  two  distinct  governments,  each  of  which  claims  to  be  the 
true  and  sole  agent  of  the  sovereign  and  is  supported  in  its  claim  by 
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numbers  of  the  individuals  composing  the  state,  who  employ  their 
physical  force  in  its  behalf.  In  these  circumstances  it  becomes  neces- 
sary for  other  states  to  decide  which  of  these  rival  governments  is 
right  in  its  claim;  or,  in  case  such  decision  is  for  the  time  being  impos- 
sible because  the  superior  physical  strength  of  the  real  sovereign  has 
not  manifested  which  government  it  favors,  a  foreign  sovereign  or  the 
government  of  such  sovereign  may  declare  its  uncertainty  by  recog- 
nizing the  legal  right  of  the  government,  which  prior  to  the  war  repre- 
sented the  sovereign,  and  the  belligerent  right  of  the  other,  which 
denies  the  authority  of  the  older  government  to  act  for  the  sovereign, 
and  is  attempting  by  force  to  disprove  such  authority.  By  this  course 
a  foreign  sovereign  or  government  remains  non-committal,  neutral, 
until  the  real  sovereign  by  exercising  superior  physical  might  mani- 
fests which  of  the  rival  governments  is  its  true  agent. 

But  even  under  such  conditions  it  is  not  for  those  outside  of  the 
state  to  determine  where  in  the  state  the  sovereignty  is  actually 
located ;  that  is  exclusively  a  domestic  question  to  be  decided  by  the 
individuals  composing  the  state.  So  far  as  foreign  sovereigns  and 
governments  are  concerned  (to  emphasize  what  has  already  been  said 
by  repetition)  the  sovereignty  is  wUhin  the  state,  and  the  established 
government  is  presumptively  the  properly  authorized  agent  of  the 
possessor  of  the  sovereignty  until  such  government  is  completely  over- 
thrown. For  this  reason,  when  a  revolution  takes  place  in  a  state  and 
the  real  sovereign  establishes  a  new  government,  the  obligations  in- 
curred by  the  former  government  in  its  dealings  with  those  outside  the 
state  are  binding  upon  the  new  agent  of  the  sovereign.  The  revolution 
from  the  external  point  of  view  is  not  a  change  in  sovereigns  but  a 
change  in  agents  of  the  sovereign.  In  the  case  of  the  transference  of 
colonial  possessions,  however,  there  is  an  actual  change  of  sovereigns, 
and  the  obligations  being  those  of  the  sovereign  foUow  the  original 
possessor  of  the  colonies- 
Sovereignty  which  thus  presents  different  characteristics,  when  it  is 
viewed  from  without  or  from  within  the  state,  has  also  two  correspond- 
ing spheres  of  activity  as  indicated  in  the  language  of  Wheaton,  quoted 
at  the  beginning  of  this  note.  One  of  these  spheres  embraces  all 
without  the  state;  the  other,  all  within,  both  political  and  territorial. 
It  should  be  borne  in  mind  that  the  high  seas  are  not  within  the  limits 
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of  any  state,  and;  therefore  persons  at  sea  come  within  the  domestic 
sphere  as  being  a  portion  of  the  political  state.  Judged  solely  by  the 
exercise  of  authority,  the  sovereign  of  a  state  may  be  said  to  possess  two 
distinct  sovereignties.  For  want  of  better  terms  it  will  be  well  to 
adopt  those  used  by  Wheaton,  and  call  that  sovereignty  which  deals 
solely  with  foreign  affairs,  external  sovereignty;  and  the  other,  which 
deals  with  domestic  affairs,  internal  sovereignty.  So  far  as  an  indivi- 
dual member  of  a  state  is  concerned  the  internal  type  is  the  only 
sovereignty;  and,  conversely,  to  all  persons  and  communities  outside 
of  a  state,  the  external  type  is  the  only  one. 

By  the  accepted  practice  of  the  civilized  world,  each  state,  or  more 
properly  the  sovereign  of  each  state,  is  the  equal  in  the  exercise  of 
external  sovereignty  of  every  other  state  or  sovereign.  As  long  as 
there  is  no  primate  of  nations  this  assumption  arises  from  the  nature 
of  things.  The  condition  of  nations  in  their  intercourse  with  one 
another  is  similar  to  that  which  would  exist  among  individuals  living 
in  an  imorganized  community,  and  unrestrained  by  enforced  law. 
In  such  a  case  each  person  would  possess  absolute  liberty;  that  is, 
independence,  and  would  settle  all  disputes  with  other  persons  by 
physical  combat  or  mutual  concessions.  No  more  rude  and  savage 
type  of  human  society  can  be  conceived;  and  yet  that  is  the  type 
which  is  today  illustrated  in  the  commimity  of  nations. 

Internal  sovereignty  in  modem  states,  on  the  other  hand,  is  highly 
developed.  It  is  exercised  in  regulating  the  acts  and  conserving  the 
civU  liberty  of  individuals  within  the  state,  whether  such  individuals 
be  persons  or  associations  of  persons.  This  sphere  of  sovereignty  will 
be  more  fully  considered  in  the  notes  upon  civil  liberty,  constitutions, 
and  law. 

While  the  political  and  social  relations  between  national  states  are 
of  the  crude  type  referred  to  above,  a  more  fully  developed  form  is 
to  be  found  in  a  federal  state  like  that  of  the  United  States.  Here 
exists  a  clearly  defined  external  sovereignty  operating  over  and  inter- 
vening between  the  states  composing  the  union.  Before  entering 
upon  the  subject  in  detail,  the  following  propositions  are  advanced  as 
being  established  by  the  provisions  of  the  federal  constitution  and 
historical  facts  under  conditions  of  domestic  peace  when  the  federal 
principle  is  in  operation : 

(1)    The  federal  sovereign  possesses  no  internal  sovereignty  except 
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as  to  territories  and  colonies.  (2)  The  federal  sovereign  alone 
possesses  external  sovereignty.  (3)  All  internal  sovereignty  is 
possessed  by  the  sovereigns  of  the  states  composing  the  union  within 
their  respective  political  and  territorial  limits.  It  is  true  that  there 
appears  to  be  an  internal  sovereign  authority  exercised  by  the 
federal  government,  the  agent  of  the  federal  sovereign,  in  the  fact 
that  it  acts  directly  upon  the  citizens  of  the  various  states,  but  care- 
ful examination  of  this  action  and  of  the  relationship  of  the  indi- 
vidual to  the  federal  state  will  disclose  that  it  is  in  fact  an  exercise 
of  external  sovereignty. 

The  independent  states,  which  at  the  time  of  the  adoption  of  the 
United  States  Constitution  formed  the  federal  state,  or  which  were 
subsequently  admitted  to  it  under  the  provisions  of  the  constitution, 
by  the  act  of  union  confided  to  the  federal  state  all  of  the  external 
sovereignty  of  which  they  were  respectively  possessed.  Not  a  vestige 
of  such  sovereignty  remained  to  the  sovereign  of  any  state.  If  the 
states  had  not  so  completely  surrendered  this  branch  of  sovereignty, 
controversies  between  states  of  the  union  could  only  have  been  settled 
by  mutual  agreement  or  physical  contest,  a  condition  fruitful  of  dis- 
cord and  disunion.  But,  having  voluntarily  and  peaceably  surren- 
dered their  external  sovereignty  to  the  federal  sovereign,  the  federal 
government  as  agent  of  that  sovereign  became  the  sole  arbiter  in 
interstate  disputes;  provided,  that  the  federal  government  as  such 
agent  possessed  the  superior  physical  force  to  compel  obedience,  and 
the  opposition  to  the  government  was  not  of  such  magnitude  as  to 
cause  an  expression  of  the  real  sovereignty.  No  state  could  actually 
deprive  its  sovereign  of  external  sovereignty  by  any  act  of  surrender 
unless  the  recipient  of  that  sovereignty  was  physically  able  to  main- 
tain its  authority;  but  the  superior  might  of  the  federal  state  com- 
pared with  that  of  any  state  of  the  union  is  too  manifest  to  require 
discussion. 

Possessing  the  entire  external  sovereignty  of  all  the  states  within 
the  union,  the  federal  sovereign  became  thereby  the  tr eaty ^making  ^ 
power  of  all,  both  between  the  states  of  the  union  and  between  them 
and  foreign  states,  the  power  which  in  times  of  international  peace  is 
the  highest  manifestation  of  external  sovereignty.  Exercising  this 
power  the  federal  sovereign,  acting  for  each  and  all  of  the  individual 
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states^  binds  all  to  obey  treaty  provisions  which  thus  become  laws 
superior  to  the  laws  enacted  by  the  respective  state  sovereigns. 

The  creation  of  the  federal  union  of  the  United  States  was  an  act  of 
external  sovereignty  on  the  part  of  each  state  which  took  part  in  the 
adoption  of  the  constitution;  and  a  subsequent  entrance  into  the 
union  was  a  similar  act  by  the  state  admitted.  (N,  B,  Whenever 
a  state  is  spoken  of  as  possessing  or  exercising  sovereignty  it  is  to  be  under- 
stood that  the  sovereign  of  the  state  is  intended. )  By  that  act  the  external 
sovereignty  passed  to  the  federal  sovereign,  and  as  all  things  pertain- 
ing to  the  federal  relation  between  the  states  belonged  to  that  sphere 
of  sovereignty,  the  federal  sovereign  alone  possessed  the  authority  to 
dissolve  the  union  or  to  allow  one  or  more  states  to  withdraw  from  it 
and  reassume  their  external  sovereignty.  A  state,  therefore,  did  not 
in  itself  possess  the  sovereign  right  to  secede  from  the  union,  that 
right  was  surrendered  when  it  surrendered  its  external  sovereignty  to 
the  federal  state  (we  are  speaking  of  a  legal  rather  than  an  ethical 
right) ;  but  a  state  did  possess  the  right  to  doubt  whether  the  federal 
sovereignty  coincided  in  its  exercise  with  the  will  of  the  real  sovereign 
and  to  test  such  doubt  by  an  appeal  to  force ;  it  is  the  same  right  of 
revolution  which  may,  under  certain  conditions  arising  in  a  single 
state,  be  justly  and  morally  invoked  by  individuals. 

Since  the  creation  of  the  federal  union  was  an  act  of  external  sover- 
eignty the  Constitution  of  the  United  States  is  an  instrument  in  the 
nature  of  a  treaty  between  the  several  states  and  the  amendments  to 
the  constitution  are  of  the  same  nature.  There  is  this  difference. 
In  the  case  of  accepting  the  constitution  a  state  being  then  in  full 
possession  of  its  external  sovereignty  acts  for  itself;  but  in  the  case  of 
a  constitutional  amendment  the  federal  sovereign  acts  for  the  state, 
since  by  previous  acceptance  of  the  constitution  the  latter  divested 
itself  of  its  external  sovereignty  confiding  it  to  the  federal  state. 

In  the  enactment,  application  and  enforcement  of  the  laws  of  the 
United  States  the  sovereignty  exercised,  though  apparently  internal, 
is  none  the  less  external.  Federal  laws  are  regulations  which,  so  far 
as  they  apply  to  individuals,  are  imposed  upon  and  enforced  against 
them  by  virtue  of  the  powers  granted  by  the  federal  constitution  and 
not  by  virtue  of  a  power  inherent  in  the  sovereignty  of  the  federal 
sovereign.     The  authority  of  such  laws  rests  upon  that  instrument. 
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They  thus  become  binding  by  treaty  stipulation;  and  if  a  federal  law 
is  enacted  which  is  without  the  specific  grant  it  becomes  void  when 
such  fact  is  officially  declared.  The  adoption  and  enforcement  of  in- 
ternational regulations,  whether  they  apply  to  states  or  individuals, 
is  clearly  within  the  scope  of  external  sovereignty,  and  the  possessor 
of  that  sovereignty,  the  federal  sovereign,  holding  that  authority,  has 
the  legislative,  executive  and  judicial  organization  for  the  declaration 
and  enforcement  of  such  regulations  throughout  the  union. 

United  States  colonial  possessions  being  owned  by  the  union  are  gov- 
erned under  the  external  sovereignty  of  the  federal  state  in  the  same 
way  that  two  or  more  sovereigns  establish  and  operate  a  joint  govern- 
ment over  a  community  exterritorial  to  the  states  of  such  sovereigns. 
The  governmental  authority,  therefore,  of  such  dependencies,  whether 
colonial  or  protectorate,  rests  upon  those  principles  which  constitute 
the  law  of  nations,  and  the  operation  of  the  federal  constitution  in 
colonies  and  upon  individuals  there  resident,  unless  citizens  of  one 
of  the  United  States,  without  a  direct  federal  act  giving  it  force,  can 
hardly  be  maintained. 

A  state  to  possess  full  nationality  must  have  complete  external 
sovereignty  and  complete  internal  sovereignty  exclusively  within 
itself,  that  is,  possessed  by  its  sovereign.  If  it  lacks  either,  it  falls 
short  of  a  perfect  national  character.  A  state  of  the  United  States, 
therefore,  having  transferred  to  the  federal  state  its  external  sover- 
eignty, the  possessor  is  no  longer  within  the  state  and  it  lacks  an  essen- 
tial characteristic  of  nationality.  So,  too,  the  federal  state  (unless 
there  has  been  a  decisive  expression  of  the  real  sovereignty)  when  looked 
at  from  the  internal  point  of  view,  is  not  properly  a  nation;  its 
character  is  not  national  but  federal,  since  it  cannot  under  normal 
peaceful  conditions  exercise  external  sovereignty.  Viewed  extemally, 
however,  a  state  of  the  union  possesses  no  sovereignty,  but  the  federal 
state  possesses  full  sovereignty  and  complete  nationality,  for  so  far  as 
foreign  states  are  concerned  the  external  sovereignty  is  the  only 
authority  known  or  recognized ;  its  possessor,  the  only  sovereign  with 
whom  such  states  have  to  do ;  and  this  authority  and  this  possession, 
the  only  evidence  of  nationality.  Whatever  then  may  be  the  character 
of  the  federal  state  in  times  of  domestic  peace,  when  viewed  internally, 
it  is  a  nation  viewed  externally. 
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It  18  the  special  duty  of  the  possessor  of  the  internal  sovereignty  to 
protect  all  individuals,  whether  native  or  foreign,  in  the  full  enjoy- 
ment of  their  civil  liberty  while  they  are  within  the  territorial  limits 
of  the  state.  It  devolves  upon  the  possessor  of  the  external  sovereignty 
to  give  aid  and  protection  to  the  members  of  the  state  when  they 
are  within  the  jurisdiction  of  foreign  sovereigns,  and  to  accoimt  to 
such  sovereigns  for  the  proper  treatment  of  their  nationals  while  they 
are  within  the  jurisdiction  of  the  former.  When  the  same  person 
or  body  of  persons  possesses  both  forms  of  sovereignty  and  delegates 
to  a  single  government  the  exercise  of  such  sovereignty,  these  duties 
can  be  performed  consistently  and  harmoniously ;  but  when  the  two 
branches  of  sovereignty  are  separated,  and  the  authority  is  exercised 
by  two  distinct  agents  or  governments,  there  arises  an  anomalous 
condition  in  which  the  possessor  of  the  external  sovereignty  is 
responsible  to  other  sovereigns  for  the  acts  of  the  possessor  of  the 
internal  sovereignty  in  relation  to  the  subjects  of  such  sovereigns  with- 
out having  the  legal  authority  to  prevent,  compel  or  control  these  acts. 

Each  type  of  sovereignty,  the  internal  and  the  external,  being 
supreme  in  its  own  sphere,  there  may,  or  may  not,  be  harmony  in  the 
exercise  of  their  respective  authorities.  But  as  foreign  governments 
recognize  but  one  sovereignty — and  that  the  external — disagreements 
between  the  federal  and  state  governments  are  to  them  of  no  moment. 
It  is  apparent  that  these  independent  spheres  of  power  and  responsi- 
bility, arising  from  the  nature  of  the  federal  union,  cause  confusion  and 
present  grave  difficulties  in  the  administration  of  the  foreign  affairs 
of  the  United  States  which  have  been  productive  of  frequent  embarrass- 
ment to  the  federal  authorities  and  furnished  just  grounds  of  complaint 
to  the  governments  of  foreign  states. 

Lawrence  in  his  work  on  International  Law  defines  independence  as 

the  right  of  a  state  to  manage  all  its  affairs,  whether  external  or  internal, 
without  interference  from  other  states  as  long  as  it  respects  the  corre- 
sponding right  possessed  by  each  fully-sovereign  member  of  the  family  of 
nations.  The  right  of  independence  is  the  natural  result  of  sovereignty; 
it  is  in  fact  sovereignty  looked  at  from  the  point  of  view  of  other  nations. 
When  a  state  is  entirely  its  own  master,  it  is  sovereign  as  regards 
itself,  independent  as  regards  others.  (Lawrence:  International  Law, 
p.  111.) 

Here  is  the  same  idea  which  was  expressed  by  Blimtschli  and 
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Wheaton  in  the  quotations  with  which  the  preceding  note  was  intro- 
duced. If  in  the  above  definition  the  word  "  sovereign''  is  substituted 
for  the  word  "  state''  it  might  be  accepted  with  little  change.  It  is  the 
sovereign  and  not  the  state  that  is  in  reality  independent,^  although, 
since  independence  is  a  subject  of  importance  from  an  external  point 
of  view  alone,  it  is  not  illogical  to  apply  it  to  the  condition  of  the  state 
itself,  for  the  location  of  the  sovereignty  within  the  state  is  non- 
essential to  the  external  observer. 

There  can  be  no  acttud  independence  of  a  state  unless  the  real 
sovereignty  is  held  within  the  state;  and  no  individual  or  body  of 
individuals  can  possess  that  sovereignty  without  being  actvaUy  inde- 
pendent. The  truth  of  these  propositions  is  so  self-evident  as  to 
require  no  demonstration.  Just  as  superior  physical  force  is  internally 
an  essential  quality  of  real  sovereignty,  so  independence  is  externally 
an  essential  quality.  *  Neither  can  be  separated  from  such  sovereignty 
without  destroying  it  Both  must  exist  and  be  actual.  It  is  only 
in  the  case  of  artificial  sovereignty  that  one  can  conceive  of  a 
sovereign  dependent  upon  or  responsible  to  a  higher  power.  The 
suggestion  that  the  apparent. possessor  of  the  sovereignty  in  a  state 
is  not  entirely  independent  at  once  raises  the  query  whether  the 
sovereignty  possessed  is  real  or  artificial?    The   determination  of 

'  The  notion  of  sovereignty  and  independent  political  society  may  be  expressed 
concisely  thus:  If  a  determinate  human  superior,  no^  in  a  habit  of  obedience  to  a 
like  superior,  receive  habituaL  obedience  from  the  bulk  of  a  given  society,  that  deter- 
minate superior  is  sovereign  in  that  society,  and  the  society  (includmg  the  superior) 
is  a  society  political  and  independent. 

To  that  determmate  superior  the  other  members  of  society  are  subject;  or  on  that 
determinate  superior,  the  other  members  of  society  are  dependent.  The  position  of 
Its  other  members  towards  that  determinate  superior,  is  a  sate  of  subjection  or  a 
state  of  dependence.  The  mutual  relation  which  subsists  between  that  superior  and 
them,  may  be  styled  the  reUUion  of  sovereign  and  subject y  or  the  relaiion  of  sovereigniy 
and  subjection. 

Hence  it  follows,  that  it  is  only  through  an  ellipisis,  or  an  abridged  form  of  expres- 
sion, that  the  society  is  styled  independent.  The  party  truly  independent  (independ- 
ent, that  is  to  say  of  a  determinate  human  superior),  is  not  the  society  but  the 
sovereign  portion  of  the  society.     (Austin,  p.  221.) 

^  These  two  essentials  of  real  sovereignty,  supreme  power  and  independence^  are 
brought  out  only  very  distinctly  in  a  quotation  from  The  Neutrality  of  Great  Britain 
During  the  American  Civil  War,  by  Montague  Bernard,  which  appears  in  Maine's 
International  Law,  p.  54.  The  extract  is  as  follows:  "By  a  sovereign  state  we  mean 
a  community  organized  under  a  sovereign  government  of  their  own,  and  by  a  sover- 
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whether  or  not  an  individual  or  body  of  individuals,  claiming  the 
real  sovereignty,  is  independent  or  dependent  is  conclusive  evidence 
of  the  lightness  of  the  claim. 

Civil  liberty  or  individtud  liberty,  as  it  is  often  called,  differs  from 
independence  in  that  the  latter  is  absolute  liberty,  and  the  former  is 
only  so  much  of  absolute  Uberty  as  can  be  equally  possessed  by  the 
individual  members  of  a  state.  Avoiding  comparison,  civil  liberty 
may  be  defined  as  a  condition  in  which  an  individual  possesses  as  a 
legal  right  the  power  to  act  in  accordance  with  his  own  inclinations 
within  certain  limits  fixed  by  the  sovereign  of  the  state  in  which  the 
individual  is  at  the  time.  In  this  limited  sphere,  which  must  not 
impinge  upon  the  similar  spheres  of  his  fellows,  the  actions  of  an 
individual  are  imrestrained. 

While  a  man  in  his  natural  state  may  be  said  to  be  bom  with  the 
right  of  absolute  Uberty,  the  fact  that  he  enters  the  world  as  a  member 
of  society  imposes  upon  him  at  once  the  obligation  not  to  infringe 
upon  the  equal  liberty  of  other  men.  Thus  the  social  condition  by 
the  operation  of  nature  limits  the  liberty  of  the  individual  from  birth, 
and  this  natural  and  unavoidable  limitation,  Uke  the  liberty  which  it 
limits,  is  inherent*  Man's  liberty  so  restricted  is  a  natural  or  an 
inherent  right. 

Though  there  may  be  a  moral  obligation  upon  the  sovereign  to 
grant  to  every  individual  in  the  state  the  liberty  which  may  be 
jubiiy  claimed  as  a  natural  right,  the  sovereign  being  the  possessor  of 
supreme  power  cannot  be  compelled  to  recognize  such  obligation  and 
to  permit  the  individual  to  enjoy  such  right.  •  If  it  is  done  the  act  is 
entirely  voluntary  on  the  part  of  the  sovereign.  It  follows  that  civil 
liberty  rests  wholly  upon  the  will  of  the  sovereign,  and  sovereignty  is  its 
only  source.    This  fact  arises  from  the  nature  of  the  sovereignty  in 

eign  government  we  mean  a  government,  however  constituted,  which  exercises  the 
power  of  making  and  enforcing  laws  within  a  conmiunity,  and  is  not  itself  subject 
to  any  superior  government.  TJiese  two  factors,  the  one  positive,  the  other  negative, 
the  exercise  of  power  and  the  absence  of  superior  control,  compose  the  notion  of 
sovereignty  and  are  essential  to  it." 

*  Paley  thus  defines  liberty:  "To  do  what  we  will,  is  natural  liberty;  to  do  what 
we  will,  consistently  with  the  interest  of  the  community  to  which  we  belong,  is 
civil  liberty." 

'Political  or  civil  liberty  is  the  liberty  from  legal  obligation,  which  is  left  or 
granted  by  a  sovereign  government  to  any  of  its  own  subjects.     (Austin,  p.  274.) 
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that  it  is  supreme  in  all  the  a£fairs  of  a  state.     It  is  thus  stated  by 
Burgess : 

The  unlimited  sovereignty  of  the  state  is  not  hostile  to  individual  lib- 
erty, but  is  its  source  and  support.     (Burgess:  vol.  i,  p.  55.) 

The  proof  of  this  is  to  be  foimd  in  comparing  the  amount  of  liberty 
possessed  by  individuals  in  different  states.  For  example,  in  Great 
Britain  a  person  can  act  and  speak  with  far  more  freedom  than  he 
can  in  Russia ;  he  has  a  freedom  of  petition  which  a  Turkish  subject 
does  not  have,  and  a  freedom  from  judicial  oppression,  which  no 
Chinaman  enjoys. 

Actual  civil  liberty  must  not  be  confounded  with  the  right  of  civil 
liberty.  They  may  or  may  not  coincide.  In  any  event  they  are 
not  identical.  Whether  an  individual  can  rightfully  demand  greater 
privileges,  and  what  are  the  rightfvl  limitations  which  a  sovereign 
may  fix  upon  the  acts  of  individuals  are  ethical  and  not  political 
questions.  The  answers  do  not  depend  upon  a  imiversally  accepted 
moral  standard,  for  no  such  standard  exists,  but  upon  the  moral 
beliefs  of  the  persons  who  make  the  answers.  Manifestly  the  ethical 
idea  of  civil  liberty  varies  according  to  the  character  of  the  philosopher, 
and  the  enlightenment  of  the  epoch  and  state  in  which  he  lives. 

Civil  liberty,  as  a  voluntary  grant  by  a  sovereign,  is  determined  in 
three  ways :  Firstj  by  declaring  with  what  acts  of  an  individual  the 
government,  the  sovereign's  agent,  must  not  interfere;  Second,  by 
declaring  what  acts  an  individual  must  not  perform;  Third,  by 
declaring  from  what  acts  of  other  individuals  the  individual  must  be 
protected.  In  states  which  have  governments  representative  of  the 
real  sovereign,  the  first  declaration  is  conunonly  embodied  in  a  so- 
called  bill  of  rights  which  forms  a  part  of  the  fundamental  law,  the 
constitution ;  the  second  and  third  declarations  are,  with  a  few  excep- 
tions, made  by  ordinary  legislative  enactment. 

In  illustration  of  what  has  been  said,  the  federal  constitution  of  the 
United  States  among  its  first  amendments  includes  a  bill  of  rights, 
thus,  as  it  were  by  treaty  provision,  providing  the  same  limits  to 
civil  liberty  throughout  the  federal  imion.  Similar  provisions  are 
also  inserted  in  the  constitutions  of  the  various  states.  In  this  way 
the  sovereignty  of  the  United  States  in  its  external  character,  and 
the  sovereignties  of  the  several  states  in  their  internal  character  imite 
in  fixing  the  bounds  of  the  civil  liberty  of  an  American  citizen. 
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In  a  union,  such  as  the  United  States,  in  which  the  states  are 
presumptively  the  units  of  the  federal  state,  there  exists  state  liberty, 
which  is  the  counterpart  of  the  civil  liberty  of  persons  except  that  it  is 
applied  to  the  states  as  individuals,  and  is  additional  to  the  civil 
liberty  guaranteed  to  persons  by  the  federal  constitution.  State 
liberty  is  determined  in  the  same  way  as  civil  liberty;  that  is,  by  three 
modes  of  declaration,  except  that  all  the  declarations  are  included 
in  the  federal  constitution,  and  are  in  fact  treaty  stipulations.  Thus, 
by  the  constitution  the  federal  government  is  prohibited  from  certain 
acts  of  preference  in  regard  to  any  one  state ;  a  state  is  prohibited 
from  performing  certain  government  acts  and  from  interfering  with 
certain  acts  of  the  governments  of  other  states. 

State  liberty  stands  in  the  same  relation  to  federal  sovereignty  that 
civil  liberty  stands  to  sovereignty  in  a  single  state.  In  both  cases  the 
individual  member,  whether  persons  or  political  communities,  are 
free  in  their  respective  spheres,  but  those  spheres  may  be  arbitrarily 
contracted  or  expanded  by  their  respective  sovereigns.  Indeed,  a 
state  of  a  federal  union  or  an  individual  of  a  single  state  may  be 
deprived  of  all  liberty ;  not  that  such  an  act  of  deprivation  would  be 
morally  right;  it  might  be,  or  it  might  not  be,  and  yet  it  would  be 
legally  right,  and  entirely  within  the  scope  and  power  of  the  sovereign. 

The  consideration  of  the  subject  of  this  note  at  this  place  may  seem 
to  be  premature  since  it  would  naturally  follow  rather  than  precede  the 
general  subject  of  law;  from  another  point  of  view,  however,  the 
political  phase  of  constitutions  might  with  propriety  have  been  earlier 
discussed,  and  particularly  so  if  the  views  of  some  writers  are  adopted. 
Burgess  says: 

Not  until  the  state  has  given  itself  a  definite  and  regular  form  of  or- 
ganization; i.  e.f  not  until  it  has  formed  for  itself  a  constitution,  does  it 
become  a  subject  of  public  law.     (Burgess:  vol.  i,  p.  49.) 

From  this  standpoint  the  subject  of  constitutions  precedes  law.  They 
will  be  considered  in  this  note  from  their  political  aspect,  and  the 
consideration  of  them  in  their  legal  aspect  will  he  had  in  the  note  upon 
the  general  subject  of  law. 

The  original  Latin  signification  of  the  word  constituiion  was  a  law 
embodied  in  an  imperial  edict;  that  is,  a  law  emanating  directly  from 
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the  sovereign.  It  was  used  in  the  same  sense  in  England  during  the 
Norman  period.  Later  the  word  came  to  have  a  broader  meaning, 
being  used  to  designate  a  body  of  laws.  In  modern  times  the  sense  is 
restricted  to  the  body  of  the  fundamental  law  of  a  state.  In  spite  of 
these  changes  the  word  has  retained  the  idea  which  it  originally 
possessed,  that  of  law  uttered  directly  by  the  sovereign.  According 
to  the  present  use,  every  state,  however  crude  its  organization,  pos- 
sesses a  constitution,  and  since  it  originates  with  the  sovereign  it 
adds  a  further  proof  to  the  assertion  that  the  sovereign  is  preexistent 
to  the  state. 

Although  the  classification  is  open  to  objection,  it  is  convenient  to 
divide  constitutions  into  two  general  classes;  those  that  are  written, 
and  those  that  are  unwritten.  A  written  constitution  is  a  single  docu- 
ment furnishing  a  complete  system  of  government,  which  is  uttered 
by  the  sovereign  of  a  single  state  or  by  the  sovereigns  of  several  states 
uniting  in  a  federal  compact.  An  unwritten  constitution  is  a  body  of 
rules  or  laws,  more  or  less  complete,  which  have  from  time  to  time 
been  declared  or  recognized  by  the  sovereign  of  a  state  or  the  authorized 
agent  of  such  sovereign,  and. which  relate  to  the  governmental  institu- 
tions of  the  state.  The  written  constitution  is  a  product  of  modem 
civilization ;  the  unwritten  constitution  is  the  natural  type  which  has 
existed  from  the  beginning  of  human  government. 

The  distinction  made  as  to  written  or  unwritten  is  incapable  of 
literal  application  in  every  case,  and  in  this  lies  the  chief  objection 
to  that  classification.  For  example,  the  greater  portion  of  the  un- 
written constitution  of  England  is  embodied  in  enacted  laws  and 
is,  therefore,  written.  On  the  other  hand,  the  provisions  of  the  written 
constitution  of  the  United  States  are  often  extended  by  implication 
and  are,  therefore,  not  included  in  t^rms  in  the  written  instrument 
itself.  Custom  and  usage  may  also  modify  to  a  certain  degree  a 
written  constitution,  but  these  agencies  are  of  slight  importance  in 
affecting  such  a  constitution  compared  with  the  influence  which  they 
have  upon  the  unwritten  type,  particularly  upon  the  constitutions  of 
barbarous  or  semi-civilized  states. 

All  constitutions,  irrespective  of  the  class  to  which  they  belong, 
comprehend  three  distinct  subjects;  first,  government;  second,  civil 
liberty;  and,  third,  constitutional  amendment.     In  unwritten  constitu- 
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tiuu^  iw*  iub'i  bubjeet  if<  always  dealt  mtii  accordiug  u>  usage  and  cuBtam 
HIV  i-  uevv  eiiiDudiWJ  ij:  i;  writi«i  dtfclaraiioL.  Tc-  illiistratie :  The 
pariiauiwi..  o:  Giea^  britaii-  caii  ciiaui:^'  tiK-  fonstitution  of  the  United 
Kiijguuii  .  »«•  lar  a^  it  deals  witi:  IIk-  first  two  subjects,  by  the  paasagpe 
o!  ai  ac:  i eiiiiuuatuiir  it>  a  iegisialiv*  factor  tht*  obsolete'  veu*-pawcr 
O'  lu<-  kuig  LbaK'  aiici  cusloii:  liavf  confirmed  thb  mode  of  amend- 
men:  but  u  tu*  Unii-eci  biai-efc,  the  feoeral  constitutiou  can  onh"  be 
«aiieiiue<.:  a  iu*  imuiiie!  pnivided  l)y  artick-  A'  of  th**  constitiitian ; 
HiiO  tar  eoiitittiiutioji  of  eacii  stai^  eai:  be  amended  onlv  b^*  the  method 
pieocni^^.:  u.  biicl:  eoiissliiutiuii.  lii  fact,  iu  Great  Bhtaiu  the  only 
dibluueUoii  ueiweeij  a  couisliiutiona]  law  and  anv  other  law  is  in  the 
bubjecL-uiatier  of  the  k^islalioLL.  If  a  pariiamentai^'  act  aSects 
exibtii^:  goveriiiXieuial  foruih  (as  did  the  act  of  succession  of  1689), 
pubh*:  rigiiu-  •;;ah  did  the  reform  bill  of  1832..  or  civil  liberty  (as  did 
thi  itoUa^  c4/rpruf>  act  of  1679. ,  it  L*-  amendator}-  of  the  British  constitu- 

it  i^  appaieiit  that  unwriti^eu  constitutions,  bein^  at  all  times 
bubjbct  to  ainendiuent  by  the  legislative  branch  of  the  government, 
ikii  iiion-  leadil}  clianged  tiiau  written  constitutions  wiiich  invariably 
piUionU'  a  iiiethod  of  constitutional  amendment  much  more  difficult 
thaii  ordiitary  legislation.  Because  of  this  difference,  unwritten  oonsti- 
tutioii>  Jiias   Im:  terjued  rnobile,  and  written  constitutions,  jixed. 

'Vht-  chief  advantage  of  an  unwritten  constitution  is  liie  ease  with 
whicli  it  caj!  U*  cliaiiged  to  meet  new  conditions.  Mobility'  and  there- 
iuii:  axiajjlabililN'  ar<^  the  features  in  its  favor.  The  chief  disadvantage 
of  biicli  a  coiitftitution  ahK;  arises  from  its  mobile  character,  for.  con- 
tflttiitly  depetident  a^  to  itfc  provisions  upon  the  abiUty  and  integrity 
of  Uk'  li^islativ<'  branch  of  the  government,  the  folly  or  immorality 
of  that  biaticli  nmy  caiu^  unwise  or  unrighteous  amendments,  which 
eaij  ojily  U*  iuunediately  cured  by  the  exercise  of  force  by  the  real 
^vereigji ,  tlial  it,  by  revolution.  If  the  legislative  branch  is  composed 
of  an  elu<5led  body  of  representatives,  it  is  in  fact  a  perennial  constitu- 

^  it  it  ki  ddlicait  iuttlU^r  to  detanniDe  what  »  conBtitutiomd  law  as  dmtingaiABd 
Uoui  <*€iikLuuy  tf tatuAf  Uw ,  wUea  the  eoacting  body  in  both  caaeB  m  the  same.  *  *  * 
But  wt  iiiMy  nMKiUMr,  I,  think,  that  the  Bovereignty  within  the  conBtitutkni,  the 
H/Muarai  yr'uMpUm  of  liberty,  the  form  and  eonstruetion  of  the  goveniment,  and 
Utf*  dkUit^Utr  aud  extent  of  the  suffrage  are  natuxal  aubjectfi  of  oonstitutianal  law. 
(bargWHC  vol.  i,  p.  X38.; 
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tional  assembly  or  convention  controlled  by  a  simple  majority,  which 
from  its  composition  is  liable  to  frequent  changes  of  opinion.  The 
virtues  and  the  evils  of  the  system  are  manifest 

While  in  a  state  possessing  a  written  constitution  there  is  little 
liability  of  governmental  forms  or  civil  liberty  being  seriously  affected 
by  the  personal  character  of  the  legislators  of  the  government,  diffi- 
culties are  frequently  caused  by  the  fixity  of  the  fundamental  law 
when  new  and  unforeseen  conditions  arise  in  the  state.  In  the  United 
States  these  embarrassments  have  been  m  a  great  measure  overcome 
by  a  liberal  construction  of  certain  provisions  of  the  federal  con- 
stitution, on  the  theory  that  it  was  the  original  intention  of  its 
framers  to  provide  for  every  contingency  that  could  possibly  arise 
and  that  the  powers  granted  by  the  constitution  are  sufficient  for 
every  condition.  The  medium,  by  which  this  desirable  and  neces- 
sary elasticity  has  been  obtained,  is  judicial  interpretation,  so  that 
the  danger  does  not  lie  in  the  character  of  the  legislators  but  in 
that  of  the  judicial  officers  which,  rightfully  or  wrongfully,  is  con- 
sidered of  a  higher  and  more  conservative  order  than  that  of  the 
average  legislative  body.  By  this  means  the  principal  advantage  of 
an  unwritten  constitution,  its  mobility,  is  secured  without  the  attend- 
ant danger  of  radical  changes  by  legislators  who  are  dishonest  or 
weak. 

It  is  apparent  that  in  a  state  with  a  written  constitution  the  danger 
of  a  revolution  undertaken  for  the  purpose  of  changing  the  funda- 
mental law  is  far  less  than  in  a  state  with  an  imwritten  constitution. 
A  careful  distinction  should  be  made  between  revolutions  of  this 
character  and  those  which  have  to  do  merely  with  changes  in  the 
agent  of  the  sovereign ;  that  is,  the  government.  Revolutions  of  the 
latter  sort  may  take  place  without  affecting  in  any  way  the  constitu- 
tion of  the  state. 

Those  who  are  desirous  to  examine  further  into  the  subject  of  this 
note  are  referred  to  the  unwritten  constitutions  of  the  following 
states:  Rome,  France  prior  to  the  Revolution  of  1789,  Great  Britain 
and  Himgary.  The  tendency  of  modem  states  is  toward  the  adoption 
of  written  constitutions.  Of  this  class  the  constitutions  of  the  f oUow- 
mg  states  may  be  examined  to  show  the  type  in  single  states :  France 
as  a  republic,  Chili  and  Japan.    Of  the  constitutions  of  composite  states 
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those  of  the  following  should  be  studied :  Tlie  United  States,  the  Swios 
Cionfederation,  the  German  Empire,  and  the  Confederated  Monardiy 
of  Austria-Hungary.  The  above  examples  show  the  various  types 
of  governmental  systems  that  have  developed  imder  different  environ- 
iDents. 

A  law  in  a  state  is  a  rule  of  human  conduct  emanating  from  tlie 
sovereign.  This  is  true  whether  the  rule  is  laid  down  by  the  poBseaBor 
of  the  real  or  of  the  artificial  sovereignty,  or  is  declared  by  the  sove- 
reign directly,  or  indirectly  through  an  agent  authorised  by  the 
sovereign  to  make  such  declaration.  In  this  connection  the  following 
statements  by  Austin  and  Bluntschli  are  in  point  as  bearing  out  this 
definition. 

Laws  proper  or  properly  so-called  are  commands.     (Austin,  p.  79.) 

He  defines  ^'positive  law*'  as 

law  set  by  political  superiors  to  political  inferiors.     (Austin,  p.  86. )• 

The  legislative  power  is  the  normal  manifestation  of  the  sovereignty 
of  the  state.  In  constitution-making  and  legislation  the  sovereignty  of 
the  state  is  in  active  exercise;  otherwise,  as  a  rule,  it  is  in  repose. 
(Bluntschli,  p.  5()9.) 

This  last  quotation  is  of  particular  value  as  stating  a  truth  which 
apphes  universally  under  peaceful  conditions,  if  there  is  added  to  the 
making  of  laws  their  interpretation  and  execution,  and  if  in  place  of 
the  words  *'of  the  state*'  are  substituted  "in  the  state."  It  should 
abo  be  noted  that  the  expressions  in  the  quotation,  '*  constitution- 
making"  and  '^legislation,"  both  describe  processes  of  lavMnaking. 

A  law,  without  classification  as  to  its  character,  may  originate  in 
any  one  of  four  ways:  (1)  By  direct  act  of  the  real  sovereign.  (2) 
By  direct  act  of  the  artificial  sovereign.     (3)   By  formal  pronounce- 

•  Every  poaitive  law,  or  every  law  simply  and  strictly  so-called,  is  set  by  a  sover- 
eign person  or  a  sovereign  body  of  i>ersons,  to  a  member  or  members  of  the  mde- 
pendent  political  society  wherein  that  person  or  body  is  sovereign  or  supreme.  Or 
(ohangmg  the  expression)  it  is  set  by  a  monarch,  or  sovereign  member,  to  a  person 
or  persons  in  state  of  subjection  to  its  author.  Even  though  it  spring  from  another 
fouiitam  or  source  it  is  a  positive  law,  or  a  law  strictly  so-called,  by  the  institution 
of  that  present  sovereign  in  the  character  of  political  superior.  Or  (borrowing  the 
iaoguage  of  Hobbes)  "the  legislator  is  he,  not  by  whose  authority  the  law  was  first 
inade,  but  by  whose  authority  it  continues  to  be  a  law."     (Austin,  p.  177.) 

Law,  properly,  is  the  word  of  him  that  by  right  hath  command  over  others. 
(Hobbes:  The  Leviathan,  ch.  xv.) 
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ment  of  a  legislature.     (4)  By  tacit  acquiescence  of  the  sovereign, 
either  real  or  artificial. 

(1)  By  direct  act  of  the  real  sovereign 

A  law  which  comes  into  being  in  this  way  is  fundamental.  It  is 
the  highest  type  of  legislation.  In  states  which  have  governments 
instituted  directly  by  the  real  sovereign,  all  written  constitutions  and 
all  constitutional  amendments  are  composed  of  such  laws.  They  are 
usually  declared  in  explicit  terms  by  the  sovereign,  but  in  certain 
circumstances  they  may  arise  from  the  exercise  of  the  superior  force 
of  the  sovereign.  In  the  latter  case  the  act  of  the  sovereign  is  usually 
supplemented  by  a  formal  declaration,  but  it  is  not  always  done. 
Questions  of  conduct,  which  the  sovereign  decides  by  the  exercise 
of  physical  strength,  are  of  such  magnitude  as  to  affect  political  or 
social  institutions  that  are  interwoven  with  the  very  fabric  of  the  state, 
and  to  cause  civil  strife.  It  is  in  this  strife  that  the  will  of  the  real 
sovereign  is  manifested  by  the  exhibition  of  superior  might. 

An  example  of  this  method  of  expressing  the  real  sovereignty  is  to 
be  found  in  the  American  civil  war.  In  that  conflict  the  real  sov- 
ereign of  the  union  decided  by  force  of  arms  two  questions,  the  one 
political,  the  other  social.  The  political  question  was  whether  a 
state  could  at  will  secede  from  the  federal  state  and  reassume  its 
external  sovereignty.  The  social  question  was  whether  slaves  could 
be  held  within  the  territorial  limits  of  the  United  States.  Both  of 
these  questions  were  answered  in  the  negative  by  the  real  sovereign. 
The  denial  of  voluntary  secession  was  never  formally  proclaimed,  but 
the  maintenance  of  the  territorial  integrity  of  the  imion  by  superior 
physical  strength  operated  as  an  emphatic  expression  of  the  sovereign 
will,  a  law  in  fact,  if  not  in  conventional  form,  which  forbade  a  state 
to  secede  from  the  federal  state.  On  the  other  hand,  the  institution 
of  slavery,  though  actually  abolished  by  the  governmental  agent  of 
the  real  sovereign,  was  subsequently  in  formal  manner  abolished  by 
constitutional  amendment  enacted  in  due  form  by  the  federal  sover- 
eign. 

Thus,  whether  expressed  by  the  exercise  of  physical  force  or  em- 
bodied in  a  formal  declaration,  a  rule  of  conduct  emanating  directly 
from  the  real  sovereign  is  a  law,  which  is  of  special  dignity  because  of 
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its  immediate  source,  and  because  it  is  unquestionably  the  expression 
of  the  sovereign  will. 

(2)  By  direct  act  of  the  artificial  sovereign 

Laws  of  this  class  can  only  originate  in  states  having  monarchic 
governments  of  pronoimced  autocratic  form,  or  in  states  where  formerly 
such  unlimited  monarchies  existed  but  which  have  since  introduced 
democratic  institutions  without  changing  the  general  monarchic  form 
of  the  government.  These  laws  are  not  confined  to  those  that  are 
fundamental,  as  those  of  the  preceding  class,  but  embrace  legislation 
of  all  types.  They  include  royal  decrees,  proclamations,  and  every 
other  form  of  command  and  prohibition  issuing  directly  from  the 
artificial  sovereign  which  by  reason  of  the  governmental  organization 
can  be  enforced  by  that  sovereign.  The  decrees  of  the  ancient  empires 
of  Assyria  and  Babylon  and  Persia,  the  imperial  edicts  of  the  Roman 
emperor,  the  royal  charters  of  England,  and  the  ordinances  of  the 
kings  of  France,  belonged  to  this  class  of  laws.  Modem  examples 
are  to  be  foimd  in  Turkish  firmens,  Russian  ukases,  the  edicts  of 
the  Chinese  emperor,  the  decrees  and  executive  orders  of  the  dicta- 
tor-presidents of  certain  Latin-American  republics,  and,  among 
states  without  written  constitutions,  in  the  proclamations  putting 
into  effect  treaty  provisions,  such  as  the  English  "orders  in  council/' 
In  form,  a  proclamation  by  the  president  of  the  United  States 
belongs  to  this  category,  but  being  an  executive  power  delegated  by 
the  constitution  it  is  in  reality  a  legislative  act  authorized  by  the 
federal  sovereign.  Martial  law  comes  imder  this  head  unless  enforced 
by  a  l^ally  constituted  representative  of  the  real  sovereign  in  accord- 
ance with  the  demonstrated  will  of  such  sovereign. 

There  are  also  laws  of  a  different  character  which  originate  in  this 
way.  They  are  those  that  arise  from  the  declaration  of  the  artificial 
sovereign  acting  in  a  judicial  capacity  Austin  says  that  the  sover- 
eign's "  direct  and  proper  purpose  is  not  the  establishment  of  a  rule, 
bat  the  decision  of  the  specific  case ,-"  and  that "  he  legislates  as  properly 
judging  and  not  as  properly  legisUding''  Examples  of  such  laws 
are  the  decrees  of  the  Roman  emperors,  and  the  decisions  of  a  monarch 
acting  as  a  supreme  judge,  a  general  and  frequent  exercise  of  sovereign 
authority  before  the  development  of  modem  governments  and  the 
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separation  of  the  executive,  legislative  and  judicial  branches.  The 
continued  application  of  the  rules  thus  declared,  however,  when 
applied  by  judicial  officers  other  than  the  artificial  sovereign,  fall 
under  that  category  of  laws  mentioned  m  the  fourth  method  of  origina- 
tion. 

(3)  By  formal  pronouncement  of  a  legislature 

Laws  of  this  class  are  always  written  and  always  formally  promul- 
gated in  accordance  with  the  governmental  system  of  the  state, 
provided  such  system  has  a  distinct  legislative  agent  designated  b)'^ 
the  sovereign,  either  real  or  artificial.  With  these  laws,  which  are 
commonly  known  as  statutes,  are  included  all  proclamations  and 
orders  issuing  from  the  executive  department  of  the  government,  when 
the  authority  for  this  limited  form  of  legislation  is  given  by  the  consti- 
tution of  the  state. 

As  the  real  sovereign  does  not  directly  enact  laws  of  this  character, 
except  in  states  with  pure  democratic  governments  or  in  those  where 
the  initiation  or  referendum  are  employed,  but  delegates  the  authority 
to  a  legislative  agent,  such  laws  in  states  with  written  constitutions 
lack  the  characteristics  of  fimdamental  law.  However,  in  states 
with  unwritten  constitutions  laws  of  this  class  relating  to  constitutional 
subjects  are  deemed  to  be  amendatory  of  the  fundamental  law,  though 
liable  at  all  times  to  be  annulled  by  the  real  sovereign  or  to  be  repealed 
or  modified  by  the  legislative  agent. 

The  instability  of  statutory  law  is  manifest  considering  how  fre- 
quently legislative  representatives  change  and  how  continually  popular 
opinion  in  states  with  liberal  institutions  varies  under  the  influence 
of  new  conditions  and  the  development  of  social,  religious,  ethical  and 
political  thought.  While  certain  laws,  rooted  in  principles  of  simple 
justice,  in  long  established  ideas  of  right,  or  in  racial  traits,  remain 
constant,  the  great  mass  of  statutory  law  is  constantly  fluctuating, 
expanding  by  new  legislation  and  amendment  or  contracting  by 
amendment  and  repeal,  to  meet  more  perfectly  the  needs  of  society 
or  the  ideas  that  have  become  dominant. 

(4)  By  tacit  acquiescence  of  the  sovereign 

Laws  of  this  type  include  those  that  spring  from  custom,  usage, 
and  principles  of  natural  justice.     In  states  deriving  their  jurispru- 


316  THE  AMERICAN   JOURNAL  OF  INTERNATIONAL  LAW 

dence  from  Rome  customary  law  forms  an  important  part  of  the 
general  law,  while  in  England  and  the  United  States  laws  of  this 
character  are  embodied  in  the  common  law.  The  force  of  all  such 
laws  is  based  upon  the  tacit  acquiescence  of  the  sovereign  in  their 
application  by  the  courts.  ^^Quinon  improhat^  approbaf*  (3  Coke's 
Institutes,  27),  is  the  maxim  which  is  applied.  Sir  Henry  Maine 
says: 

The  laws  with  which  a  student  of  jurisprudence  is  concerned  in  our  own 
day  are  undoubtedly  either  the  actual  commands  of  sovereigns,  under- 
stood as  the  portion  of  the  community  endowed  with  irresistible  coercive 
force,  or  else  they  are  practices  of  mankind  brought  under  the  formula 
**a  law  is  a  command  '  by  help  of  the  formula  **Whatever  a  sovereign 
permits,  is  his  command.''     (Maine,  p.  374.) 

It  is  clear  that  all  such  laws  grow  in  authority  the  longer  and  the  more 
frequently  they  are  applied,  and  that,  through  their  announcement 
in  judicial  decisions,  they  obtain  the  characteristics  of  written 
laws,  namely,  positiveness  and  exactness.  The  importance  of  pre- 
cedent as  a  means  of  giving  stability  to  laws  of  this  character  is 
apparent. 

While  the  Roman  law  rests  largely  upon  the  authority  of  early 
writers  who  declared  the  legal  principles  practiced  in  ancient  times 
and  which  were  accepted  as  customary,  the  common  law  finds  its 
chief  source  in  the  declarations  of  courts,  which  applied  principles  of 
natural  justice  to  all  cases  which  were  not  affected  by  enacted  laws. 
It  is  true  that  the  courts  assumed  that  these  principles  had  been 
announced  in  lost  statutes  or  had  become  established  by  custom  and 
usage,  and  that  they  were,  therefore,  legally  binding  having  received 
the  positive  or  tacit  approval  of  the  sovereign.  But  this  assumption 
rests  upon  no  evidence,  except  in  a  few  cases,  as  when,  for  example, 
the  sovereign  as  a  judge  declared  the  law;  it  is  purely  a  legal  fiction. 
If  it  could  have  been  established,  the  common  law  in  its  inception 
would  have  rested  upon  a  higher  authority  than  it  in  fact  does.  A 
statute  is  the  express  will  of  the  sovereign  declared  by  himself  or  an 
authorized  agent.  A  custom,  which  has  attained  to  the  force  of  a  law, 
has  received  the  acttud  acquiescence  of  the  sovereign.  But  a  principle 
of  natural  justice  acquires  its  legal  force  from  an  implied  acquiescence 
of  the  sovereign,  unless  announced  by  the  sovereign  acting  in  a 
judicial  capacity.     The  fact  that  the  application  of  such  a  principle 
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is  declared  to  be  an  " immemorial  custom"  or  "according  to  immemo- 
rial usage,"  in  no  way  affects  the  nature  of  the  acquiescence  of  the 
sovereign.  In  the  great  bulk  of  cases  the  appropriate  law  is  set  forth 
in  previous  judicial  decisions;  but,  as  there  must  have  been  in  every 
instance  a  frst  decision,  the  law  annoimced  therein  must  have  been 
an  application  of  the  principles  of  natural  justice,  which  being  declared 
by  judicial  authority  are  termed  by  Austin  "judiciary  law"  or  "judge- 
made  law."' 

Justice  in  the  abstract  as  applied  to  human  affairs,  or  natural 
justice,  as  it  may  be  called  to  distinguish  it  from  legal  justice  {i.  e.,  the 
application  of  the  laws  of  a  state),  is  the  desire  and  intent  to  render 
to  every  person  that  to  which  such  person  is  entitled.  Touillier 
makes  the  distinction  between  virtue  and  justice 

that  that  which  is  considered  positively  and  in  itself  is  called  virtue,  when 
considered  relatively  and  with  respect  to  others  has  the  name  of  justice. 
(Droit  Civ.,  Pr.,  tit.  pr61.,  n.  7.) 

In  a  word,  virtue  is  righteousness  applied  to  self ;  justice,  righteousness 
applied  to  others.     Burke  said  that 

justice  is  the  great  standing  policy  of  civil  society. 

In  accordance  with  this  truth  it  is  assumed  that  a  sovereign  wills  to 
be  preeminently  just,  and  that  in  controversies,  to  which  enacted  law 
does  not  apply,  it  is  the  sovereign  will  that  principles  of  natural  justice 
shall  be  applied.  "Legibus  sumptis  disinentibu^y  lege  naturali  inten- 
dum  est, "  On  this  assumption  such  principles,  though  often  modified 
by  enacted  law,  are  accepted  as  the  will  of  the  sovereign  and  as  such 
are  subject  to  judicial  interpretation,  declaration  and  application. 

It  is  apparent  that,  as  natural  justice  is  unlimited  in  its  scope,  the 
common  law,  either  declared  or  imdeclared,  is  applicable  to  all  possible 

*  The  common  law  includes  those  principles,  usages,  and  rules  of  action  applicable 
to  the  government  and  security  of  person  and  property,  which  do  not  rest  for  their 
authority  upon  any  express  and  positive  declsj'ation  of  the  will  of  the  legislature. 
*  *  *  A  great  proportion  of  the  rules  and  maxims  which  constitute  the 
immense  code  of  the  common  law  goes  into  use  by  gradual  adoption,  and  received, 
from  time  to  time,  the  sanction  of  the  courts  of  justice,  without  any  legislative  act 
or  interference.  It  was  the  application  of  the  dictates  of  natural  justice  and  of 
cultivated  reason  to  particular  cases.  (Kent:  Commentaries,  2d  Am.  ed.,  p. 
471.) 
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tions  the  last  subject  is  always  dealt  with  according  to  usage  and  custom 
and  is  never  embodied  in  a  written  declaration.  To  illustrate :  The 
parliament  of  Great  Britain  can  change  the  constitution  of  the  United 
Kingdom,  so  far  as  it  deals  with  the  first  two  subjects,  by  the  passage 
of  an  act  (eliminating  as  a  legislative  factor  the  obsolete  veto-power 
of  the  king).  Usage  and  custom  have  confirmed  this  mode  of  amend- 
ment. But  in  the  United  States,  the  federal  constitution  can  only  be 
amended  in  the  manner  provided  by  article  V  of  the  constitution  ; 
and  the  constitution  of  each  state  can  be  amended  only  by  the  method 
prescribed  in  such  constitution.  In  fact,  in  Great  Britain  the  only 
distinction  between  a  constitutional  law  and  any  other  law  is  in  the 
subject-matter  of  the  legislation.  If  a  parliamentary  act  alFects 
existing  governmental  forms  (as  did  the  act  of  succession  of  1689), 
public  rights  (as  did  the  reform  bill  of  1832),  or  civil  liberty  (as  did 
the  habeas  corpus  act  of  1679),  it  is  amendatory  of  the  British  constitu- 
tion.^ 

It  is  apparent  that  imwritten  constitutions,  being  at  all  times 
subject  to  amendment  by  the  legislative  branch  of  the  government, 
are  more  readily  changed  than  written  constitutions  which  invariably 
prescribe  a  method  of  constitutional  amendment  much  more  difficult 
than  ordinary  legislation.  Because  of  this  difference,  imwritten  consti- 
tutions may  be  termed  mobile,  and  written  constitutions,  fixed. 

The  chief  advantage  of  an  imwritten  constitution  is  the  ease  with 
which  it  can  be  changed  to  meet  new  conditions.  Mobility  and  there- 
fore adaptability  are  the  features  in  its  favor.  The  chief  disadvantage 
of  such  a  constitution  also  arises  from  its  mobile  character,  for,  con- 
stantly dependent  as  to  its  provisions  upon  the  ability  and  integrity 
of  the  legislative  branch  of  the  government,  the  folly  or  immorality 
of  that  branch  may  cause  unwise  or  unrighteous  amendments,  which 
can  only  be  immediately  cured  by  the  exercise  of  force  by  the  real 
sovereign,  that  is,  by  revolution.  If  the  legislative  branch  is  composed 
of  an  elected  body  of  representatives,  it  is  in  fact  a  perennial  constitu- 

'  It  ifl  a  difficult  matter  to  determine  what  is  constitutional  law  as  distinguished 
from  ordinary  statue  law,  when  the  enacting  body  in  both  cases  IS  the  same.  *  ♦  * 
But  we  may  assume,  I,  think,  that  the  sovereignty  within  the  constitution,  the 
general  principles  of  liberty,  the  form  and  construction  of  the  government,  and 
the  character  and  extent  of  the  suffrage  are  natural  subjects  of  constitutional  law. 
(Burgess:  vol.  i,  p.  138.) 
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tional  assembly  or  convention  controlled  by  a  simple  majority,  which 
from  its  composition  is  liable  to  frequent  changes  of  opinion.  The 
vu-tues  and  the  evils  of  the  system  are  manifest 

While  in  a  state  possessing  a  written  constitution  there  is  little 
liability  of  governmental  forms  or  civil  liberty  being  seriously  affected 
by  the  personal  character  of  the  legislators  of  the  government,  diflS- 
culties  are  frequently  caused  by  the  fixity  of  the  fundamental  law 
when  new  and  unforeseen  conditions  arise  in  the  state.  In  the  United 
States  these  embarrassments  have  been  in  a  great  measure  overcome 
by  a  liberal  construction  of  certain  provisions  of  the  federal  con- 
stitution, on  the  theory  that  it  was  the  original  intention  of  its 
framers  to  provide  for  every  contingency  that  could  possibly  arise 
and  that  the  powers  granted  by  the  constitution  are  sufficient  for 
every  condition.  The  medium,  by  which  this  desirable  and  neces- 
sary elasticity  has  been  obtained,  is  judicial  interpretation,  so  that 
the  danger  does  not  lie  in  the  character  of  the  legislators  but  in 
that  of  the  judicial  officers  which,  rightfully  or  wrongfully,  is  con- 
sidered of  a  higher  and  more  conservative  order  than  that  of  the 
average  legislative  body.  By  this  means  the  principal  advantage  of 
an  unwritten  constitution,  its  mobility,  is  secured  without  the  attend- 
ant danger  of  radical  changes  by  legislators  who  are  dishonest  or 
weak. 

It  is  apparent  that  in  a  state  with  a  written  constitution  the  danger 
of  a  revolution  undertaken  for  the  purpose  of  changing  the  funda- 
mental law  is  far  less  than  in  a  state  with  an  unwritten  constitution. 
A  careful  distinction  should  be  made  between  revolutions  of  this 
character  and  those  which  have  to  do  merely  with  changes  in  the 
agent  of  the  sovereign ;  that  is,  the  government.  Revolutions  of  the 
latter  sort  may  take  place  without  affecting  in  any  way  the  constitu- 
tion of  the  state. 

Those  who  are  desirous  to  examine  further  into  the  subject  of  this 
note  are  referred  to  the  unwritten  constitutions  of  the  following 
states :  Rome,  France  prior  to  the  Revolution  of  1789,  Great  Britain 
and  Hungary.  The  tendency  of  modem  states  is  toward  the  adoption 
of  written  constitutions.  Of  this  class  the  constitutions  of  the  follow- 
ing states  may  be  examined  to  show  the  type  in  single  states :  France 
as  a  republic,  Chili  and  Japan.    Of  the  constitutions  of  composite  states 
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those  of  the  following  should  be  studied :  The  United  States,  the  Swiss 
Confederation,  the  Grerman  Empire,  and  the  Confederated  Monarchy 
of  Austria-Hungary.  The  above  examples  show  the  various  types 
of  governmental  systems  that  have  developed  under  different  environ- 
ments. 

A  law  in  a  state  is  a  rule  of  human  conduct  emanating  from  the 
sovereign.  This  is  true  whether  the  rule  is  laid  down  by  the  possessor 
of  the  real  or  of  the  artificial  sovereignty,  or  is  declared  by  the  sove- 
reign directly,  or  indirectly  through  an  agent  authorized  by  the 
sovereign  to  make  such  declaration.  In  this  connection  the  following 
statements  by  Austin  and  Bluntschli  are  in  point  as  bearing  out  this 
definition. 

Laws  proper  or  properly  so-called  are  commands.     (Austin,  p.  79.) 

He  defines  "positive  law''  as 

law  set  by  political  superiors  to  political  inferiors.     (Austin,  p.  86.)' 

The  legislative  power  is  the  normal  manifestation  of  the  sovereignty 
of  the  state.  In  constitution-making  and  legislation  the  sovereignty  of 
the  state  is  in  active  exercise;  otherwise,  as  a  rule,  it  is  in  repose. 
(Bluntschli,  p.  509.) 

This  last  quotation  is  of  particular  value  as  stating  a  truth  which 
applies  universally  under  peaceful  conditions,  if  there  is  added  to  the 
making  of  laws  their  interpretation  and  execution,  and  if  in  place  of 
the  words  "of  the  state''  are  substituted  "in  the  state."  It  should 
also  be  noted  that  the  expressions  in  the  quotation,  **  constitution- 
making"  and  "legislation,"  both  describe  processes  of  lavMnaking. 

A  law,  without  classification  as  to  its  character,  may  originate  in 
any  one  of  four  ways :  (1)  By  direct  act  of  the  real  sovereign.  (2) 
By  direct  act  of  the  artificial  sovereign.     (3)   By  formal  pronounce- 

•  Every  positive  law,  or  every  law  simply  and  strictly  so-called,  is  set  by  a  sover- 
eign person  or  a  sovereign  body  of  persons,  to  a  member  or  members  of  the  mde- 
pendent  political  society  wherein  that  person  or  body  is  sovereign  or  supreme.  Or 
(changmg  the  expression)  it  is  set  by  a  monarch,  or  sovereign  member,  to  a  person 
or  persons  in  state  of  subjection  to  its  author.  Even  though  it  spring  from  another 
fountain  or  source  it  is  &  positive  law,  or  a  law  strictly  so-called,  by  the  institution 
of  that  present  sovereign  in  the  character  of  political  superior.  Or  (borrowing  the 
language  of  Hobbes)  "the  legislator  is  he,  not  by  whose  authority  the  law  was  first 
made,  but  by  whose  authority  it  continues  to  be  a  law."     (Austin,  p.  177.) 

Law,  properly,  is  the  word  of  him  that  by  right  hath  command  over  others. 
(Hobbes:  The  Leviathan,  ch.  xv.) 
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ment  of  a  legislature.     (4)  By  tacit  acquiescence  of  the  sovereign, 
either  real  or  artificial. 

(1)  By  direct  act  of  the  real  sovereign 

A  law  which  comes  into  being  in  this  way  is  fundamental.  It  is 
the  highest  type  of  legislation.  In  states  which  have  governments 
instituted  directly  by  the  real  sovereign,  all  written  constitutions  and 
all  constitutional  amendments  are  composed  of  such  laws.  They  are 
usually  declared  in  explicit  terms  by  the  sovereign,  but  in  certain 
circumstances  they  may  arise  from  the  exercise  of  the  superior  force 
of  the  sovereign.  In  the  latter  case  the  act  of  the  sovereign  is  usually 
supplemented  by  a  formal  declaration,  but  it  is  not  always  done. 
Questions  of  conduct,  which  the  sovereign  decides  by  the  exercise 
of  physical  strength,  are  of  such  magnitude  as  to  affect  political  or 
social  institutions  that  are  interwoven  with  the  very  fabric  of  the  state, 
and  to  cause  civil  strife.  It  is  in  this  strife  that  the  will  of  the  real 
sovereign  is  manifested  by  the  exhibition  of  superior  might. 

An  example  of  this  method  of  expressing  the  real  sovereignty  is  to 
be  found  in  the  American  civil  war.  In  that  conflict  the  real  sov- 
ereign of  the  imion  decided  by  force  of  arms  two  questions,  the  one 
political,  the  other  social.  The  political  question  was  whether  a 
state  could  at  will  secede  from  the  federal  state  and  reassume  its 
external  sovereignty.  The  social  question  was  whether  slaves  could 
be  held  within  the  territorial  limits  of  the  United  States.  Both  of 
these  questions  were  answered  in  the  negative  by  the  real  sovereign. 
The  denial  of  volimtary  secession  was  never  formally  proclaimed,  but 
the  maintenance  of  the  territorial  integrity  of  the  imion  by  superior 
physical  strength  operated  as  an  emphatic  expression  of  the  sovereign 
will,  a  law  in  fact,  if  not  in  conventional  form,  which  forbade  a  state 
to  secede  from  the  federal  state.  On  the  other  hand,  the  institution 
of  slavery,  though  actually  abolished  by  the  governmental  agent  of 
the  real  sovereign,  was  subsequently  in  formal  manner  abolished  by 
constitutional  amendment  enacted  in  due  form  by  the  federal  sover- 
eign. 

Thus,  whether  expressed  by  the  exercise  of  physical  force  or  em- 
bodied in  a  formal  declaration,  a  rule  of  conduct  emanating  directly 
from  the  real  sovereign  is  a  law,  which  is  of  special  dignity  because  of 
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its  immediate  source,  and  because  it  is  unquestionably  the  expression 
of  the  sovereign  will. 

(2)  By  direct  act  of  the  artificial  sovereign 

Laws  of  this  class  can  only  originate  in  states  having  monarchic 
governments  of  pronounced  autocratic  form,  or  in  states  where  formerly 
such  unlimited  monarchies  existed  but  which  have  since  introduced 
democratic  institutions  without  changing  the  general  monarchic  form 
of  the  government  These  laws  are  not  confined  to  those  that  are 
fundamental,  as  those  of  the  preceding  class,  but  embrace  legislation 
of  all  types.  They  include  royal  decrees,  proclamations,  and  every 
other  form  of  command  and  prohibition  issuing  directly  from  the 
artificial  sovereign  which  by  reason  of  the  governmental  organization 
can  be  enforced  by  that  sovereign.  The  decrees  of  the  ancient  empires 
of  Assyria  and  Babylon  and  Persia,  the  imperial  edicts  of  the  Roman 
emperor,  the  royal  charters  of  England,  and  the  ordinances  of  the 
kings  of  France,  belonged  to  this  class  of  laws.  Modem  examples 
are  to  be  found  in  Turkish  firmens,  Russian  ukases,  the  edicts  of 
the  Chinese  emperor,  the  decrees  and  executive  orders  of  the  dicta- 
tor-presidents of  certain  Latin-American  republics,  and,  among 
states  without  written  constitutions,  in  the  proclamations  putting 
into  effect  treaty  provisions,  such  as  the  English  "  orders  in  council. '' 
In  form,  a  proclamation  by  the  president  of  the  United  States 
belongs  to  this  category,  but  being  an  executive  power  delegated  by 
the  constitution  it  is  in  reality  a  legislative  act  authorized  by  the 
federal  sovereign.  Martial  law  comes  under  this  head  unless  enforced 
by  a  legally  constituted  representative  of  the  real  sovereign  in  accord- 
ance with  the  demonstrated  will  of  such  sovereign. 

There  are  also  laws  of  a  different  character  which  originate  in  this 
way.  They  are  those  that  arise  from  the  declaration  of  the  artificial 
Bovereign  acting  in  a  judicial  capacity  Austin  says  that  the  sover- 
eign's "  direct  and  proper  purpose  is  not  the  establishment  of  a  rule, 
but  the  decision  of  the  specific  case ;"  and  that "  he  legislates  as  properly 
judging  and  not  as  properly  legislating.^^  Examples  of  such  laws 
are  the  decrees  of  the  Roman  emperors,  and  the  decisions  of  a  monarch 
acting  as  a  supreme  judge,  a  general  and  frequent  exercise  of  sovereign 
authority  before  the  development  of  modem  govemments  and  the 
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separation  of  the  executive,  legislative  and  judicial  branches.  The 
continued  application  of  the  rules  thus  declared,  however,  when 
applied  by  judicial  oflBcers  other  than  the  artificial  sovereign,  fall 
under  that  category  of  laws  mentioned  in  the  fourth  method  of  origina- 
tion. 

(3)  By  formal  pronouncement  of  a  legislature 

Laws  of  this  class  are  always  written  and  always  formally  promul- 
gated in  accordance  with  the  governmental  system  of  the  state, 
provided  such  system  has  a  distinct  legislative  agent  designated  bj' 
the  sovereign,  either  real  or  artificial.  With  these  laws,  which  are 
commonly  known  as  statutes,  are  included  all  proclamations  and 
orders  issuing  from  the  executive  department  of  the  government,  when 
the  authority  for  this  limited  form  of  legislation  is  given  by  the  consti- 
tution of  the  state. 

As  the  real  sovereign  does  not  directly  enact  laws  of  this  character, 
except  in  states  with  pure  democratic  governments  or  in  those  where 
the  initiation  or  referendum  are  employed,  but  delegates  the  authority 
to  a  legislative  agent,  such  laws  in  states  with  written  constitutions 
lack  the  characteristics  of  fundamental  law.  However,  in  states 
with  unwritten  constitutions  laws  of  this  class  relating  to  constitutional 
subjects  are  deemed  to  be  amendatory  of  the  fimdamental  law,  though 
liable  at  all  times  to  be  annulled  by  the  real  sovereign  or  to  be  repealed 
or  modified  by  the  legislative  agent. 

The  instability  of  statutory  law  is  manifest  considering  how  fre- 
quently legislative  representatives  change  and  how  continually  popular 
opinion  in  states  with  liberal  institutions  varies  under  the  influence 
of  new  conditions  and  the  development  of  social,  religious,  ethical  and 
political  thought  While  certain  laws,  rooted  in  principles  of  simple 
justice,  in  long  established  ideas  of  right,  or  in  racial  traits,  remain 
constant,  the  great  mass  of  statutory  law  is  constantly  fluctuating, 
expanding  by  new  legislation  and  amendment  or  contracting  by 
amendment  and  repeal,  to  meet  more  perfectly  the  needs  of  society 
or  the  ideas  that  have  become  dominant. 

(4)  By  tacit  acquiescence  of  the  sovereign 

Laws  of  this  type  include  those  that  spring  from  custom,  usage, 
and  principles  of  natural  justice.     In  states  deriving  their  jurispru- 
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dence  from  Rome  customary  law  forms  an  important  part  of  the 
general  law,  while  in  England  and  the  United  States  laws  of  this 
character  are  embodied  in  the  common  law.  The  force  of  all  such 
laws  is  based  upon  the  tacit  acquiescence  of  the  sovereign  in  their 
application  by  the  courts.  ^'Quinon  improbat,  approbat'*  (3  Coke's 
Institutes,  27),  is  the  maxim  which  is  applied.  Sir  Henry  Maine 
says: 

The  laws  with  which  a  student  of  jurisprudence  is  concerned  in  our  own 
day  are  undoubtedly  either  the  actual  commands  of  sovereigns,  under- 
stood as  the  portion  of  the  community  endowed  with  irresistible  coercive 
force,  or  else  they  are  practices  of  mankind  brought  under  the  formula 
"a  law  is  a  command  '  by  help  of  the  formula  "Whatever  a  sovereign 
permits,  is  his  command.''     (Maine,  p.  374.) 

It  is  clear  that  all  such  laws  grow  in  authority  the  longer  and  the  more 
frequently  they  are  applied,  and  that,  through  their  announcement 
in  judicial  decisions,  they  obtain  the  characteristics  of  written 
laws,  namely,  positiveness  and  exactness.  The  importance  of  pre- 
cedent as  a  means  of  giving  stability  to  laws  of  this  character  is 
apparent. 

While  the  Roman  law  rests  largely  upon  the  authority  of  early 
writers  who  declared  the  legal  principles  practiced  in  ancient  times 
and  which  were  accepted  as  customary,  the  common  law  finds  its 
chief  source  in  the  declarations  of  courts,  which  applied  principles  of 
natural  justice  to  all  cases  which  were  not  affected  by  enacted  laws. 
It  is  true  that  the  courts  assumed  that  these  principles  had  been 
announced  in  lost  statutes  or  had  become  established  by  custom  and 
usage,  and  that  they  were,  therefore,  legally  binding  having  received 
the  positive  or  tacit  approval  of  the  sovereign.  But  this  assumption 
rests  upon  no  evidence,  except  in  a  few  cases,  as  when,  for  example, 
the  sovereign  as  a  judge  declared  the  law;  it  is  purely  a  legal  fiction. 
If  it  could  have  been  established,  the  common  law  in  its  inception 
would  have  rested  upon  a  higher  authority  than  it  in  fact  does.  A 
statute  is  the  express  will  of  the  sovereign  declared  by  himself  or  an 
authorized  agent.  A  custom,  which  has  attained  to  the  force  of  a  law, 
has  received  the  actual  acquiescence  of  the  sovereign.  But  a  principle 
of  natural  justice  acquires  its  legal  force  from  an  implied  acquiescence 
of  the  sovereign,  unless  announced  by  the  sovereign  acting  in  a 
judicial  capacity.     The  fact  that  the  application  of  such  a  principle 
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is  declared  to  be  an  "immemorial  custom"  or  "according  to  immemo- 
rial usage/'  in  no  way  affects  the  nature  of  the  acquiescence  of  the 
sovereign.  In  the  great  bulk  of  cases  the  appropriate  law  is  set  forth 
in  previous  judicial  decisions;  but,  as  there  must  have  been  in  every 
instance  a  frst  decision,  the  law  announced  therein  must  have  been 
an  application  of  the  principles  of  natural  justice,  which  being  declared 
by  judicial  authority  are  termed  by  Austin  "judiciary  law"  or  "judge- 
made  law."' 

Justice  in  the  abstract  as  applied  to  human  affairs,  or  natural 
justice  J  as  it  may  be  called  to  distinguish  it  from  legal  justice  {i.  e. ,  the 
application  of  the  laws  of  a  state),  is  the  desire  and  intent  to  render 
to  every  person  that  to  which  such  person  is  entitled.  Touillier 
makes  the  distinction  between  virtue  and  justice 

that  that  which  is  considered  positively  and  in  itself  is  called  virtue,  when 
considered  relatively  and  with  respect  to  others  has  the  name  of  justice. 
(Droit  Civ.,  Pr.,  tit.  pr6l.,  n.  7.) 

In  a  word,  virtue  is  righteousness  applied  to  self ;  justice,  righteousness 
applied  to  others.     Burke  said  that 

justice  is  the  great  standing  policy  of  civil  society. 

In  accordance  with  this  truth  it  is  assumed  that  a  sovereign  wills  to 
be  preeminently  just,  and  that  in  controversies,  to  which  enacted  law 
does  not  apply,  it  is  the  sovereign  will  that  principles  of  natural  justice 
shall  be  applied.  ''  LegibiLS  sumptis  disinentibus,  lege  naturali  inten- 
dum  est.^^  On  this  assumption  such  principles,  though  often  modified 
by  enacted  law,  are  accepted  as  the  will  of  the  sovereign  and  as  such 
are  subject  to  judicial  interpretation,  declaration  and  application. 

It  is  apparent  that,  as  natural  justice  is  unUmited  in  its  scope,  the 
common  law,  either  declared  or  imdeclared,  is  applicable  to  all  possible 

*  The  common  law  includes  tfaiose  principles,  usages,  and  rules  of  action  applicable 
to  the  government  and  security  of  person  and  property,  which  do  not  rest  for  their 
authority  upon  any  express  and  positive  declaration  of  the  will  of  the  legislature. 
*  *  *  A  great  proportion  of  the  rules  and  maxims  which  constitute  the 
immense  code  of  the  common  law  goes  into  use  by  gradual  adoption,  and  received, 
from  time  to  time,  the  sanction  of  the  courts  of  justice,  without  any  legislative  act 
or  interference.  It  was  the  application  of  the  dictates  of  natural  justice  and  of 
cultivated  reason  to  particular  cases.  (Kent:  Commentaries,  2d  Am.  ed.,  p. 
471.) 
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social  relations  between  man  and  man,  and  to  all  possible  relations 
between  government  and  society.  This  fact  gives  rise  to  the  maxim, 
''Lex  semper  dabit  remedium.^'  But,  though  the  common  law  is 
ethically  superior  and  more  truly  in  accord  with  the  dignity  of  a 
sovereign,  enacted  constitutional  law  and  statutory  law  supersede  it 
whenever  these  come  in  conflict  with  it.  The  reason  is  evident.  The 
two  classes  of  laws  are  the  express  will  of  the  sovereign  while  the 
common  law,  as  has  been  said,  rests  on  implied  acquiescence. 

Disapproval  of  non-fundamental  laws  (including  in  that  category 
statutory  and  judicial  laws  and  such  customary  laws  as  do  not  relate 
to  constitutional  subjects)  may  be  shown  by  the  real  sovereign  in 
one  of  two  ways;  first,  by  direct  legislative  act  in  adopting  a  nullify- 
ing constitutional  amendment  or  in  negativing  them  through  the 
medium  of  the  referendum;  or,  second,  by  physically  resisting  all 
attempts  to  enforce  such  laws.  If  the  latter  method  is  employed,  the 
resistance  must  not  only  be  successful,  but  substantially  universal 
and  perpetual,  leaving  no  reasonable  doubt  but  that  the  forceful  mani- 
festation of  disapproval  represents  the  collective  will  of  the  body  of 
individuals  in  the  state  possessing  the  real  sovereignty.  If  it  falls 
short  of  this  certainty,  the  resistance  fails  to  be  an  expression  of  the 
will  of  the  real  sovereign,  and  the  law  retains  its  full  force  and  validity. 
The  mere  act  of  resisting  is  not  sufficient,  that  may  be  simply  the 
crime  of  an  individual,  a  riot,  or  an  insurrection,  according  to  the 
magnitude  of  the  opposition  and  the  degree  of  force  used.  Resistance 
that  is  absolutely  and  generally  successful  is  essential  to  make  resistance 
to  law  a  disapproving  act  of  the  real  sovereign. 

Since  the  real  sovereignty  resides  among  the  collection  of  individuals 
composing  the  political  state,  though  its  actual  location  in  that  body 
may  not  be  determined  and  may  constantly  vary  as  to  the  individuals 
who  possess  it,  and  since  the  laws  limit  and  control  the  conduct  of  oR 
the  individuals  in  a  state  irrespective  of  the  location  of  the  sovereignty, 
it  follows  that  the  individuals  composing  a  state  are  collectively  the 
repository  of  the  supreme  governing  power,  and  that  they  are  sepa- 
rately the  governed  The  declaration,  therefore,  that  all  government 
rightly  constituted  must  be  founded  upon  the  "  consent  of  the  gov- 
erned''— a  declaration  of  great  potency  in  shaping  political  events 
during  the  eighteenth  century — is  to  this  extent  true.     But  since  the 
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possessors  of  the  sovereignty  never  include  all  the  members  of  the 
state,  the  assertion  is  never  correct.*® 

What  has  been  said  of  a  rightfvUy  established  government  in  its 
relation  to  the  consent  of  the  governed  applies  with  equal  force  to  the 
laws  emanating  from  or  enforced  by  such  government.  The  sole 
purpose  of  all  government  in  a  state  is  to  declare  and  carry  out  the 
will  of  the  sovereign.  If  it  fails  to  do  this,  it  loses  its  true  character 
as  the  agent  of  the  sovereign.  Laws  are  the  expressions  of  the 
sovereign  will.  To  make,  interpret,  apply  and  execute  them  is  the 
duty  of  government  Therefore,  if  a  rightftiUy  established  govern- 
ment rests  upon  the  consent  of  the  governed,  its  acts,  the  laws,  receive 
a  like  sanction.  It  should,  however,  be  specially  noted  that  it  is  only 
right  charactered  government  and  right  charactered  laws  to  which  this 
maxim  applies,  for  it  is  an  historical  fact  that  there  have  always  existed 
governments  and  laws  which  do  not  conform  to  it  and  which  are 
decidedly  hostile  to  its  spirit  They  are  undoubtedly  constituted  in 
legal  right,  though  not  in  ethical  right.  The  use  of  the  word  ri^fhtfuUy 
here  is  in  an  ethical  sense,  and  not  in  a  legal  or  political  one  Never- 
theless the  institutional  growth  toward  liberalism  and  the  moral  influ- 
ence of  modem  thought  are  making  the  application  of  this  ethical 
maxim  of  government  more  and  more  general  throughout  the  world. 
But  the  movement  is  based  upon  intellectual  influences  rather  than 
upon  sovereign  power. 

Natural  justice — to  repeat  the  definition  already  given — is  the 
desire  and  intent  to  render  to  every  person  that  to  which  such  person 
is  entitled.  When  applied  without  limitation  or  modification,  such 
justice  becomes  the  interpretation  and  enforcement  of  moral  principles. 
But  in  the  more  restricted  sense,  which  justice  obtains  when  used  in 
connection  with  the  laws  in  a  state,  it  supplants  morality  with  legality 
and  interprets  and  enforces  legal  rather  than  moral  principles.  This 
is  the  type  of  justice  already  designated  as  legal  jtistice.  It  is  apparent 
without  demonstration  that  the  two  types  are  not  synonjmious;  one 
is  unlimited;  the  other,  limited;  one  is  applied  morality;  the  other, 
applied  law;  and  morality  and  law  are  by  no  means  the  same  thing. 

"  What  may  be  styled  **coUecHve  consent"  is  brought  out  by  Austin  in  the  follow- 
ing statement:  Every  government  has  arisen  through  the  consent  of  the  people 
or  the  bulk  of  the  natural  society  from  which  the  political  was  formed.  For  the 
bulk  of  the  natural  society  from  which  a  political  is  formed,  submit  fredy  or  volunUi' 
rUy  to  the  inchoate  political  government.     (Austin,  p.  298.) 
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Emanating  as  law  does  from  a  sovereign  or  from  the  agent  of  a 
sovereign,  who  being  human  is  morally  imperfect,  law  is  not  neces- 
sarily either  moral  or  right,  though  it  must  be  obeyed  so  long  as  its 
author  possesses  the  power  to  compel  obedience.  Even  when  a 
sovereign  attempts  to  make  laws  conform  to  morality,  he  may  fail 
to  do  so  in  the  judgment  of  the  rest  of  the  world,  for  the  moral  stand- 
ards of  sovereigns  may  differ  to  such  a  degree  that  the  principles 
expressed  in  their  respective  legal  codes  may  be  entirely  contradictory 
of  one  another.  To  illustrate  the  different  conceptions  of  what  is 
and  what  is  not  moral,  it  is  only  necessary  to  compare  the  ethical  codes 
of  the  Israelites,  of  the  Mahometan  world,  of  Puritan  England,  of 
France  during  the  Terror,  of  the  civilized  and  barbarous  races  of  to- 
day. The  obvious  and  inevitable  conclusion  is  that,  though  there  can 
exist  but  one  perfect  ethical  standard  in  the  world,  moral  law  as  known 
and  accepted  by  various  peoples,  like  the  laws  which  are  enacted  by 
them,  is  imperfect  and  affected  by  the  intelligence,  the  education  and 
the  mental  environment  of  each  individual  or  body  of  individuals 
that  attempts  to  follow  its  precepts  or  to  incorporate  them  in  political 
legislation. 

Thus  the  principles  of  natural  justice  are  not  a  fixed  quantity,  an 
inflexible  standard,  throughout  the  world,  and  never  will  be  imtil  all 
nations  come  to  one  mind  as  to  what  is  righteous  in  human  conduct, 
both  positively  and  relatively,  and  adopt  a  universal,  unchangeable 
and  identical  code  of  morals. 

Robert  Lansing. 


SOME  SUGGESTIONS  AS  TO  THE  PERMANENT  COURT  OF 

ARBITRATION 

Through  the  Hague  convention  of  1899,  for  the  first  time  by  a  gen- 
eral treaty,  nations  in  effect  agreed  that  under  certain  circumstances, 
at  least,  they  were  morally  bound,  as  were  ordinary  corporations  or 
mere  private  individuals,  to  submit  the  merits  of  their  disputes  to 
impartial  examination.  The  old  doctrine  that  the  king,  as  the  repre- 
sentative of  Deity,  could  do  no  wrong  and  the  newer  fiction  that 
national  governments  were  sovereign — beyond  the  ordinary  gauges  of 
right  and  wrong — and  were  their  own  courts  of  last  resort  upon  the 
rightfulness  of  their  actions  toward  other  governments,  subject  only 
to  the  arbitrament  of  war,  were  measurably  impaired,  the  signatory 
nations  admitting  fallibility  and  agreeing  that,  composed  as  they 
were  of  an  aggregate  of  individuals,  like  their  component  parts  they 
might  err,  and  that  the  question  as  to  whether  they  had  erred  or  not 
could  fairly  be  determined  by  other  human  beings,  perhaps  no  wiser, 
but  certainly  more  impartial  than  themselves. 

It  was  not  to  be  expected  that  this  court,  created  for  the  first  time 
by  general  action  and  against  the  more  than  silent  protest  of  at  least 
one  of  the  contributing  nations,  should  be  perfect,  either  as  to  its 
jurisdiction  or  as  to  its  composition.  It  is  the  history  of  all  govern- 
mental institutions  that  as  they  "find  themselves,"  their  functions 
grow  in  extent  and  logical  completeness.  Always  in  this,  as  in  other 
matters,  it  is  "fe  premier  pas  qui  couteJ^  The  important  first  step  hav- 
ing been  taken,  however,  we  may  expect  the  future  will  afford  an  ade- 
quate solution  of  the  jurisdictional  questions  timidly  and  inadequately 
suggested  by  the  convention  of  1899.  It  is  the  province  of  the  present 
article  not  to  deal  with  questions  of  jurisdiction,  but  to  discuss  certain 
matters  of  formation  and  procedure,  which  properly  studied  will  most 
certainly  tend  to  insure  the  impartiality  and  high  standard  of  the 
court,  and,  in  so  doing,  assure  its  usefulness,  ultimately  adding  to  its 
functions  and  renown. 
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The  convention  of  1899  provided  that  the  constituent  nations  should 
each  have  the  right  to  select  four  members  of  this  court  at  the  most,  to 
serve  for  six  years,  with  power  of  renewal,  and  that  when  the  services 
of  the  court  were  sought,  each  party  should,  in  the  absence  of  other 
special  agreement,  appoint  two  arbitrators,  these  together  to  choose 
an  umpire,  or,  in  case  of  equal  voting,  the  choice  of  the  umpire  to  be 
entrusted  to  a  third  power,  selected  by  agreement  between  the  con- 
testants, while  the  differing  nations  were  to  pay  their  own  expenses 
and  an  equal  share  of  those  of  the  tribunal. 

In  the  first  case  brought  before  the  court — that  of  the  Pious  Fund — 
the  United  States  selected  two  arbitrators  and  Mexico  a  like  number, 
the  four  determining  upon  the  umpire;  in  the  second — that  of  the 
Japanese  House  Tax — the  two  sides  selected  each  an  arbitrator  and 
they  together  asked  the  king  of  Sweden  and  Norway  to  name  an 
umpire ;  in  the  third — that  of  the  Venezuelan  Preferential  Question — 
the  emperor  of  Russia  was  asked  to  name  the  three  arbitrators;  and 
in  the  fourth — that  of  the  Mascate  Dispute — the  several  parties  named 
an  arbitrator  and  the  two  chose  the  umpire,  and  had  they  failed  to 
agree  within  a  month  from  the  date  of  their  appointment  the  king  of 
Italy  was  authorized  to  name  him. 

In  opening  our  examination,  let  us  consider  first  the  method  of 
appointment  of  the  whole  banc  of  judges,  their  proper  personnel,  and 
compensation. 

If  the  general  complexion  of  the  Hague  court  is  to  be  criticised, 
it  would  be  because  its  members  are  too  largely  under  the  control,  and 
too  likely  to  represent  the  official  views  of  the  appointing  government. 
In  very  many  instances,  it  has  named  upon  the  court  one  or  more  of 
its  own  officials,  often  its  regular  legal  or  diplomatic  advisers,  their 
relations  to  their  constituent  governments  remaining  unchanged.  It 
is  to  be  remarked  that  these  gentlemen,  illustrious  as  they  are  and 
imbiased  as  they  would  wish  to  be,  are  in  danger  of  being  under  uncon- 
scious restraint  or  prepossession.  It  would  seem  quite  enough,  althougl  i 
unavoidable,  that  judges  of  this  eminent  court,  by  their  education 
and  surroundings,  should  be  predisposed  in  favor  of  autocratic,  mon- 
archic or  republican  forms  of  government  and  imbued  with  their  respec- 
tive traditions.  Indefinitely  and  unavoidably  are  the  difficulties  of 
their  position  increased  when  they  remain  a  part  of  the  governing 
body  of  their  respective  countries,  their  views  colored  by  official  sta- 
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tion  or  employment  and  their  minds  obsessed  by  controlling  govern- 
mental ideas  of  national  polity  and  expediency. 

To  illustrate  the  situation,  we  may  readily  believe  a  South  American 
republic  would  more  willingly  accept,  as  well-founded  and  just,  con- 
clusions reached  by  a  German  of  acknowledged  capacity,  free  from 
official  entanglement,  than  it  would  accept  the  judgment  even  of  the 
same  man  dominated  by  the  ideas,  temporary  or  permanent,  of  his 
own  government  relative  to  theories  of  international  law  or  of  national 
advantage.  In  saying  this,  we  have  to  bear  in  mind  that  even  Ameri- 
can secretaries  of  state  have  from  time  to  time,  impelled  by  over- 
powering political  considerations,  departed  in  their  pronouncements 
from  the  teachings  of  international  law,  and  we  may  recognize  the 
fact  that  representatives  of  other  nations  may  likewise  err. 

And  this  consideration  applies,  at  least  so  far  as  continental  Europe 
is  concerned,  to  judges  of  its  courts,  for  we  will  not  forget  that  in 
European  countries,  as  a  rule,  there  is  not  the  fairly  clear  division  of 
governmental  functions  that  obtains  in  the  United  States  and  Great 
Britain.  Upon  the  continent,  a  judge  is  generally  to  be  considered  as 
part  of  the  executive  branch  of  the  government.  He  enters  upon  his 
judicial  career  in  his  youth,  substantially  as  he  might  enter  the  civil 
or  military  service,  expecting  advancement  from  the  executive  and 
susceptible  to  its  influence.  This  feeling  becomes  inbred,  even  if  sub- 
conscious, and  its  existence  justifies  forbidding  a  national  judge 
appointed  to  the  Hague  court  from  retaining  his  former  position 
quite  as  much  as  it  would  forbid  a  diplomatic  or  other  executive  officer 
from  continuing  in  such  employment.  This  branch  of  our  argument,  so 
far  as  it  refers  to  judicial  officers,  at  least,  has  little  force  with  reference 
to  the  appointment  of  American  members  of  the  court,  but  we  cannot 
claim  exception  from  a  rule  worthy  of  general  adoption.  If  we  care, 
therefore,  to  have  the  Hague  court  in  the  highest  degree  an  independ- 
ent body,  let  us  hope  that  the  next  Hague  conference  may  decide  that 
the  judges  hereafter  appointed  shall,  by  virtue  of  their  appointment, 
vacate  any  purely  national  position  they  may  be  holding. 

And  this  leads  us  a  step  further.  These  judges,  while  from  the  neces- 
sities of  the  case  named  by  individual  governments,  should  regard 
themselves,  so  far  as  such  a  thing  may  be,  not  as  citizens  or  subjects 
of  the  countries  of  their  birth  or  adoption,  but  as  citizens  of  the  world 
and  divorced  from  all  possible  or  at  least  probable  chance  of  preferment 


324  THE  AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

in  their  own  lands.  To  this  end,  their  appointment  should  be  for  life 
and  their  salary  suiScient  in  amount  to  relieve  them  from  every  ambi- 
tion save  that  of  serving  the  world  in  the  most  distinguished  manner. 

The  appointment  of  a  permanent  salaried  international  judiciary 
such  as  we  are  now  contemplating  would  add  immensely  to  the  impor- 
tance, dignity  and  labors  of  the  Hague  court.  There  are  today  ques- 
tions of  grave  international  moment  pending  between  nations  and 
deserving  the  consideration  of  such  a  tribunal,  which  may  not  be 
referred  to  it  because  of  the  expense  as  compared  with  the  pecuniary 
amount  involved.  We  have  in  mind  certain  cases  involving  diflferences 
as  to  what  constitutes  contraband  of  war,  affecting  but  a  few  thousand 
dollars,  whose  present  reference  to  the  Hague  court  is  practically 
inhibited  because  the  judicial  and  other  fees  would  probably  exceed 
for  each  party  the  amount  in  controversy.  It  needs  no  argument  to 
prove  that  with  increased  facility  of  reference  to  the  Hague  court, 
increased  reference  will  come,  and  that  the  habit  of  referring  disputes 
to  judicial  determination  is  like  any  other  habit,  good  or  bad,  and 
will  grow  with  its  exercise,  until  more  and  more  men  will  appreciate 
the  fact  that  the  few  thousand  dollars  spent  for  judges  pays  for  itself 
vastly  better  than  the  continued  existence  of  unsettled  disputes  likely 
to  lead  to  embittered  discussions  or  worse.  Should  we  not,  then,  pro- 
vide that  each  country  shall  furnish  at  least  one  judge  for  the  court 
and  shall  at  all  times  appropriate  an  amount  of  money  sufficient  to 
pay  the  number  of  judges  it  shall  supply,  not  less  than  one,  together 
with  its  proportion  of  the  incidental  expenses  of  the  conduct  of  the 
court? 

If  the  foregoing  suggestions  should  receive  favorable  consideration, 
certain  other  reforms  would  flow  from  them,  even  without  express 
action.  The  Hague  convention  does  not  in  terms  provide,  although 
the  matter  was  discussed  before  the  conference  and  decided  opinions 
expressed,  that  no  member  of  the  Hague  court  should  be  allowed  to 
practice  before  it.  In  the  trial  of  the  Pious  Fund  Case,  the  principal 
counsel  for  Mexico  was  a  Belgian  member  of  the  court.  One  of  the 
speeches  made  on  behalf  of  the  United  States  was  delivered  by  another 
Belgian  member,  who  appeared  at  the  last  moment  under  circum- 
stances unnecessary  to  detail.  In  the  discussion  of  the  Venezuelan 
Preferential  Question,  one  of  the  French  members  of  the  permanent 
court  appeared  for  France,  as  the  result  of  which  Mr.  Penfield,  agent 
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and  of  counsel  for  Venezuela  and  the  United  States,  in  his  report,  recom- 
mended that  in  future  arbitrations 

it  should  be  stipulated  that  neither  of  the  litigant  states  should  employ 
as  agent  or  counsel  any  member  of  the  permanent  court. 

The  reasons  for  the  recommendation  and  the  possible  evil  to  correct 
which  it  was  suggested  are  sufficiently  obvious  without  special  discus- 
sion. 

If  the  Hague  court  is  to  do  its  best  work,  not  only  must  its  judges 
be  impartial  in  a  general  sense  by  being  free  from  the  influence  of 
their  respective  governments,  but  they  must  be  so  selected  for  each 
particular  case  as  to  be  clear  of  any  suspicion  of  bias  for  or  against 
litigants.  To  this  end,  no  national  of  a  litigating  country  should  be 
allowed  to  determine  an  issue  as  to  which  his  own  land  is  an  interested 
party.  I  am  aware  that  in  the  settlement  of  a  case  which  in  its  impor- 
tance indicated  the  high-water  mark  of  international  arbitrations — 
that  of  the  Alabama  claims — both  England  and  the  United  States  were 
represented  upon  the  tribunal.  But  it  will  be  borne  in  mind  that 
against  the  award  of  this  great  court  the  English  member  presented 
an  unseemly  protest,  while  an  examination  of  the  record  would  show 
that  at  all  times  he  regarded  himself,  perhaps  unconsciously,  as  the 
advocate  of  the  interests  of  his  own  country.  We  cannot  overlook 
the  circumstance  that  in  the  late  Joint  High  Commission  for  the  settle- 
ment of  the  Alaskan  boundary,  the  two  Canadian  representatives 
declined  to  sign  the  award  and,  once  outside  the  meeting  room,  pro- 
tested vigorously  and  publicly  against  the  action  of  their  associates. 
One  cannot  be  blind  to  the  fact  that  the  history  of  other  mixed  com- 
missions has  been  sunilar.  In  the  early  commissions  to  settle  claims 
between  England  and  the  United  States,  acrimonious  disputes  affected 
their  usefulness  and  well-nigh  paralyzed  their  purpose.  Some  little 
practical  experience  convinces  the  writer  that  discussions  within  the 
bosom  of  courts  so  constituted  are  in  danger  of  being  so  heated  as  to 
interfere  with  arrival  at  just  results.  In  the  large  majority  of  cases 
involving  principles  or  situations  assumed  to  be  in  derogation  of  the 
rights,  or  infringing  upon  the  susceptibilities  of  the  litigating  powers, 
the  judges  named  by  interested  nations  from  among  their  own  citizens 
will,  with  rare  exceptions,  be  found  siding  with  the  official  positions 
of  their  countries,  and  the  ultimate  result,  therefore,  is  that  the  grave 
questions  at  issue  may  be  decided  by  the  umpire,  a  single  man,  who, 
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however  great  may  be  his  ability  and  however  determined  may  be  his 
impartiality,  is  likely  to  be  affected  by  personal  idiosyncrasies  which 
would  disappear  or  be  balanced  in  a  genuine  court  of  three  or  more 
judges  dissociated  from  the  parties  in  interest. 

The  views  just  expressed  have  found  large  recognition  in  the  cases 
so  far  presented  to  the  Hague  court.  In  the  protocols  providing  for 
the  settlement  of  the  Pious  Fund  Case,  the  Venezuelan  Preferential 
Question  and  the  Mascate  Dispute,  it  was  expressly  declared  that  no 
national  of  the  countries  in  interest  should  form  part  of  the  special  tri- 
bunals then  provided.  In  the  three  cases  named,  the  decisions  of  the 
court,  whether  right  or  wrong,  carried  with  them  a  unanimity  which 
added  to  the  respect  to  be  accorded  to  them.  In  the  Japanese  House 
Tax  Case  this  idea  was  departed  from,  and  in  that,  as  the  only  one  of 
the  four  cases  before  the  Hague  court,  the  national  of  a  party  in  interest 
(the  Japanese  member) — and  I  express  no  opinion  as  to  the  correctness 
of  his  position — dissented  emphatically  from  the  judgment  of  his  col- 
leagues and  sustained  the  position  taken  by  his  country. 

I  am  aware  that  certain  distinguished  publicists,  and  among  them 
may  be  mentioned  conspicuously  M.  L^on  Renault,  dissent  from  this  idea 
and  urge  that  the  nations  in  controversy  should  have  some  one  present 
in  the  consultation  room  ready  to  explain  the  positions  of  their  coun- 
tries and  enlighten  their  colleagues  with  respect  to  facts  that  they 
might  otherwise  overlook,  but,  to  my  mind,  this  argument  involves 
confusion  of  the  functions  of  judge  and  advocate,  and  the  judges  have 
the  right  always  in  open  court  to  demand  of  the  advocate  any  infor- 
mation needed.  Further,  the  examples  and  illustrations  above  given, 
capable  of  great  enlargement,  sufficiently  demonstrate  the  inadvis- 
ability  of  mixed  courts. 

I  note  that  treaties  of  arbitration  but  just  become  effective  between 
Belgium  and  Roumania,  Denmark  and  Italy,  Italy  and  Peru,  Spain 
and  Sweden  and  Nor\^^ay  (immediately  prior  to  the  separation),  all 
provide  that  no  subject  of  the  signatory  nations  or  person  domiciled 
with  them  or  interested  in  the  questions  in  dispute  can  serve  on  the 
arbitral  boards  provided  for.  The  suggestion  now  urged  has,  there- 
fore, high  approval. 

But  we  must  go  further.  Not  alone  should  the  nationals  of  the 
contending  parties  be  excluded  from  the  bench,  but  the  parties  them- 
selves ought  not  to  select  their  judges.    At  present,  the  rules  of  the 
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Hague  convention  anticipate  the  choice  of  an  equal  number  of  judges 
by  the  contending  parties  and  their  united  selection  of  the  odd  man. 
It  is  but  natural  that  the  contestants  should  name,  if  they  may,  judges 
prepossessed  either  in  favor  of  the  nominating  nation  or  known  to  be 
predisposed  to  decide  the  issue  in  a  given  way.  The  temptation 
would  be  strong  on  the  part  of  the  selecting  nation  to  make  choice  of 
a  judge  whose  prejudices  might  be  presumed  to  be  antagonistic  to 
its  opponent.  If  the  court  finally  chosen  should,  for  the  reasons  indi- 
cated or  any  others,  contain  members  whose  absolute  even-handed- 
ness  could  be  the  subject  of  doubt,  to  that  extent  the  dignity  of  its 
proceedings  might  be  affected  and  the  sanctity  of  its  award  fail  in 
obtaining  that  free  recognition  which  should  pertain  to  the  pronounce- 
ments of  so  preeminent  a  tribunal.  We  will  consider  later  the  manner 
in  which  this  possible  evil  may  be  avoided. 

But  there  is  an  important  right  which  should  be  reserved  to  both 
parties— the  right  of  challenge.  There  are  upon  the  Hague  court 
publicists  or  politicians  who,  in  the  most  open  manner,  have  expressed 
their  detestation  of  all  things  American,  and  it  would  be  highly  unfor- 
tunate were  the  United  States  compelled  to  appear  before  a  tribunal 
containing  such  prejudiced  judges.  Only  by  the  preservation  in  some 
manner  of  a  right  to  challenge  may  this  condition  be  avoided. 

Again,  if  upon  a  proposition  to  be  submitted  to  the  court  a  selected 
member  be  known  to  have  expressed  public  and  decided  convictions, 
he  should  be  liable  to  challenge,  a  right  we  often  find  it  necessary  to 
exercise  against  jurymen  in  important  cases  between  individuals.  Fur- 
thermore, although  no  question  can  be  raised  as  to  the  highly  honor- 
able and  intellectual  character  of  the  present  court,  yet,  hereafter, 
when  there  will  come,  as  must,  a  large  increase  to  the  membership 
of  because  additions  of  signatory  nations,  and  the  court  may  have 
upon  it  members  selected  perhaps  for  political  reasons  rather  than 
because  of  their  moral  and  intellectual  attainments,  danger  may  exist 
that,  no  right  of  challenge  being  allowed,  a  momentous  question  may 
be  presented  to  a  court  whose  pronouncements  would  fail  of  general 
acceptance  by  the  more  advanced  nations  and  would  not  be  in  line 
with  the  consensus  of  opinion  of  the  most  competent  exponents  of  the 
science  of  international  law.  Furthermore,  we  should  bear  in  mind 
that  the  actual  subordination  of  small  nations  to  larger  ones,  which 
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guarantee  their  independence  or  the  maintenance  of  their  existing 
forms  of  government,  may  be  such  as  to  practically  preclude  nationals 
of  the  smaller  nations  from  being  proper  judges  in  cases  affecting  the 
dominating  powers,  and  from  this  condition  of  affairs  may  arise  an 
additional  and  imdoubtedly  reasonable  groimd  of  challenge.  For  it 
must  be  borne  in  mind  that  not  alone  should  the  bench  be  able  and 
impartial,  but  its  character  in  these  respects  should  be  absolutely  recog- 
nized by  the  nations  at  issue. 

In  what  manner,  then,  may  best  be  secured  the  selection  of  unbiased 
judges,  maintaining  a  suitable  right  of  challenge?  A  variety  of  sug- 
gestions may  be  made.  One  occurring  to  the  writer  as  perhaps  suf- 
ficient would  Ije  this:  Whenever  a  case  is  about  to  be  presented  to 
the  Hague  court  and  the  number  of  arbitrators  to  adjudge  it  has  been 
determined  by  the  protocol,  the  secretary  of  the  court  might  notify 
the  contending  parties  that,  subject  to  their  right  of  challenge,  the 
judges  will  be  taken  from  among  the  first  ten  or  fifteen  names  appearing 
alphabetically  upon  the  roll  of  judges  and  who  have  not  been  before 
called  upon  to  render  actual  service.  The  parties  in  difference  might 
then  indicate  to  him  their  desire,  if  they  have  any,  to  challenge  partic- 
ular individuals,  without,  of  course,  being  bound  to  state  any  cause 
for  their  action,  and  upon  their  answers  being  returned,  the  secretary 
could  call  upon  a  sufficient  number  of  the  first  named  qualified  mem- 
bers to  serve,  filling  vacancies  which  might  arise  from  those  lower  down 
upon  the  list.  Other  bancs  of  judges  could  be  made  up  in  like  manner 
until  the  list  was  gone  through,  and  it  might  then  be  recommenced. 
This  arrangement,  however,  should  not  operate  to  prevent  any  other 
manner  of  selection  which  might  be  determined  upon  in  the  protocol. 
It  is  believed  that  in  the  foregoing  manner  judges  could  be  obtained 
whose  determinations  would  be  beyond  all  question  of  criticism,  iat 
least  from  the  standpoint  of  partiality  and  most  probably  from  that 
of  right. 

Let  us  summarize : 

Judges  upon  the  Hague  court  should,  by  the  fact  of  their  nomi- 
nation, vacate  any  national  position  held  by  them.  Their  appoint- 
ment should  be  for  life,  they  receiving  a  salary  commensurate  with 
their  positions.  No  judge  should  be  allowed  fb  practice  before  the 
court.     No  judge  should  sit  upon  a  case  in  which  his  country  is  a 
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party.    The  litigant  parties  should  not  select  the  judges,  but  an  ample 
right  of  challenge  should  be  preserved. 

At  present  questions  of  '^independence,"  "honor"  and  "vital  inter- 
ests" are  often  reserved  from  compulsory  arbitration.  Independence  is 
a  postulate — not  a  matter  for  discussion.  We  may  remember  that  in 
the  nature  of  things  questions  of  national  independence  cannot  be  con- 
sidered arbitrarily  any  more  than  can  the  freedom  of  a  man  not  charged 
with  crime  in  a  nation  where  all  are  equal  before  the  law,  and  so  re- 
membering, this  reservation  becomes  meaningless  between  nations 
recognizing  mutually  their  equality  by  treaty.  "Honor"  is  not  a  jus- 
tification for  private  killings,  and  still  less  can  it  be  for  public  ones. 
"Vital  interests"  spell  out  either  the  privilege  of  harrying  another 
nation  or  of  protecting  one's  self  against  harrying,  while,  were  all 
nations  obliged  to  submit  all  differences  to  the  Hague  court  without 
any  qualification  as  to  "vital  interests,"  there  could  be  no  harrying 
on  the  part  of  any  nation. 

With  the  development  of  a  truly  independent  judiciary  at  the  Hague 
whose  deliverances  were  recognized  as  of  necessity  based  only  upon 
immutable  principles  of  justice,  the  existing  bounds  set  to  arbitra- 
tion would  ere  long  Wcome  obsolete. 

Jackson  H.  Ralston. 

Washington,  D.  C 


INTERNATIONAL  ARBITRATION 

The  distinctive  features  of  human  progress  in  the  nineteenth  cen- 
tury were  the  advancement  of  natural  science,  discovery  and  inven- 
tion, the  growth  of  human  freedom  and  poHtical  liberty,  the  unifying 
and  nationalization  of  races  into  independent  states  and  the  develop)- 
ment  of  the  principle  and  the  extension  of  the  practice  of  international 
arbitration. 

If  the  experiment  of  international  arbitration  had  not  been  made — 
even  in  a  rudimentary  fonn — in  ancient  or  medieval  times,  it  would 
have  been  discovered  and  tried  by  force  of  political  conditions  and 
exigencies  among  modern  nations,  rapidly  growing  in  wealth,  popu- 
lation and  power;  commercially  and  politically  active  and  enterpris- 
ing; brought  into  intimate  relations  with  one  another;  each  having  its 
own  set  of  interests,  its  own  diplomatic  agencies,  its  own  system  of 
jurisprudence,  its  own  tribunals  for  the  determination  of  public  and 
private  controversies.  Out  of  these  multifarious  relations  and  experi- 
ences would  naturally  have  come  suggestions  of  mediation,  of  concilia- 
tion, and  of  friendly  arbitration. 

In  its  origin  and  development,  arbitration  was  resorted  to  rather  as 
an  expedient  than  upon  principle ;  it  was  a  function  more  or  less  reli- 
gious or  quasi  religious  and  political  in  character  rather  than  a  judicial 
proceeding.  Gradually,  down  to  the  middle  of  the  nineteenth  cen- 
tury— and  more  rapidly  during  the  latter  half  of  the  century — it  grew 
into  final  recognition  as  a  principle  of  justice  and  high  policy  to  be 
invoked  and  tested  between  differing  states  in  all  controversies  not  of 
a  vital  nature. 

Adopted  first  as  a  simple  expedient,  next  as  a  matter  of  policy  and 
justice,  and  rarely  as  a  matter  of  simple  justice,  it  was  finally  developed 
into  a  permanent  international  institution  of  judicial  justice  by  the 
Hague  convention  of  1899. 

Among  the  institutions  of  human  society,  it  has  been  the  slowest 
and  longest  in  maturing,  the  latest  in  its  formal  and  permanent  estab- 
lishment.    Its  foundations  have  yet  been  barely  laid.     Its  completion 
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involves  the  grandest  problems,  and  will  evoke  the  highest  and  noblest 
efforts  of  the  practical  statesmanship  of  the  present  and  the  future. 
The  process  of  development  of  the  original  idea  into  the  more  com- 
plete present  conception  of  arbitration  as  a  principle,  by  a  supreme 
judicatory  of  nations,  was  retarded  by  prejudice. 

First  there  was  the  prejudice  of  the  most  civilized  of  the  ancient 
European  states  that  the  human  race  consisted  of  Greeks  and  non- 
Greeks  or  barbarians,  the  latter  terms  importing  notions  of  inferiority 
and  hostile  contempt.  By  later  ages  these  terms  were  transformed 
and  expanded  into  others  only  a  little  broader — Christians  and  non- 
Christians,  or  heathen — the  civilized  and  the  uncivilized,  or  barbarians. 

Less  than  a  half  century  ago  the  words  ''civilized,''  "semi-civilized," 
and  ''barbarous"  were  printed  on  the  maps  used  in  the  public  schools 
in  the  United  States.  The  word  "civilized"  appeared  on  the  maps  of 
the  United  States,  Great  Britain,  France,  Gtermany  and  some  other 
European  countries.  But  certain  European  and  Oriental  lands  were 
not  favored  with  this  ideographic  distinction.  Ignorance  and  the 
prejudices  of  ignorance  were,  as  ever,  more  or  less  systematically 
taught  as  a  part  of  the  juvenile  learning. 

This  general  idea  was  carried  into  and  generally  practiced  in  the 
relations  of  states.  There  was  no  just  conception  of  the  civilization 
of  states  lying  outside  of  the  territorial  confines  of  the  Roman  Catholic 
Church,  including  its  Protestant  offshoots.  There  was  no  conception 
of  arbitration  as  a  principle  of  justice  rigorously  applicable  to  all  states 
as  to  individuals. 

The  academic  growth  of  the  idea  of  impartial  arbitration  between 
all  nations  has  also  been  retarded,  in  some  measure,  by  the  much 
labored  question  of  sanctions.  The  question,  as  generally  stated, 
implies  that  behind  international  law  and  arbitration  some  phys  cal 
force,  some  compulsory  process  to  insure  the  observance  of  the  law 
and  the  performance  of  the  award,  is  vital.  This  conception  of  the 
idea  of  sanctions  is  erroneously  narrow.  But  all  the  while  this  question 
has  been  under  discussion  and  acting  as  a  deterrent  to  the  recourse 
to  arbitration,  it  has  been  slowly  working  out  its  own  solution  through 
the  agency  of  a  superior  power — the  most  potential  and  fearful  of  all 
human  forces — the  force  of  an  enlightened  and  resourceful  public  opin- 
ion before  which  the  most  powerful  governments,  in  presence  of  a 
great  international  injustice,  stand  in  awe. 
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The  growth  of  the  idea  has  also  been  retarded  by  the  inveterate 
practice  of  withholding  from  arbitral  tribunals  their  proper  judicial 
character  through  the  appointment  by  governments  of  their  own 
nationals,  and  therefore  more  or  less  interested  partisans,  as  arbitra- 
tors to  hear  and  decide  controversies  to  which  they  were  parties.  This 
vice  in  the  composition  of  the  tribunal  thus  appointed,  besides  its 
various  immediate  harmful  consequences,  has  brought  arbitration  intp 
measurable  discredit,  has  shorn  it  of  its  due  credit  as  a  judicial  process, 
with  the  result  that  although  there  have  been  a  large  number  of  arbi- 
trations, they  have  contributed  little  to  the  development  of  a  consistent 
body  of  principles. 

If  arbitrating  states  adopt  the  rule  of  selection  of  completely  dis- 
interested arbitrators,  competent  and  disposed  to  decide  causes  after 
the  fashion  of  the  higher  courts  of  all  civUized  states,  we  may  confi- 
dently expect  the  gradual  improvement  and  development  of  a  system 
of  international  jurisprudence  in  the  same  way  as  the  municipal  law 
has  been  improved  by  the  higher  courts  of  the  United  States,  Great 
Britain,  Germany  and  other  nations. 

The  progress  of  arbitration  has  also  been  retarded  by  the  spirit  of 
military  conquest,  kept  alive  by  the  enormous  and  increasing  numbers 
of  the  professional  classes  in  the  art  of  war;  and  by  the  distrust  of 
arbitral  tribunals;  and  by  the  positive  unwillingness  of  ruling  states- 
men to  forego  opportunities  to  increase  the  territory  and  power  of 
their  own  country. 

How  is  it  possible  to  deal  with  the  practical  problems  of  international 
arbitration,  having  as  its  object  the  preservation  or  restoration  of 
peace,  on  the  pure  principles  of  abstract  justice,  without  laying  the 
spectre  of  military  armaments  which 

With  head  uplift  above  the  wave  and  eyes 
That  sparkling  blaze, 

menaces  the  peace  of  nations? 

In  essence,  the  real  but  non-ostensible  intent  and  end  of  the  over- 
grown armaments  of  today  is  absolutely  the  same  as  it  was  in  the  ages 
of  Philip,  of  the  Caesars,  of  Louis  XIV.  and  Napoleon.  The  real  object 
was  then,  thinly  disguised,  to  make  war;  the  declared  object  now  is  to 
prevent  war.  The  plans,  the  preparations,  the  tendencies,  the  results 
''are  very  similar,  as  things  not  admitting  of  nice  distinction  in  lan- 
guage." 
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In  modem,  in  medieval  and  even  in  ancient  times  a  sovereign  never 
made  war  except  in  spite  of  himself,  and  only  after  he  had  exhausted  all 
efforts  to  avoid  it. 

The  story  familiar  to  every  school  boy  of  the  professions  of  peace 
by  the  embassy  of  the  Roman  Senate  to  Carthage,  of  Caesar  and  Pom- 
pey,  of  Napoleon  and  Mettemich,  of  Napoleon  III.  and  Bismarck,  of 
Russia  and  Japan  in  1903,  can,  in  the  light  of  events,  leave  no  doubt 
of  the  actual  significance  of  excessive  military  armaments. 

Had  it  not  been  for  her  vast  military  armaments,  Russia  would 
doubtless  have  composed  her  differences  with  Japan  in  1903.  Her 
mighty  armaments  led  her  directly  to  the  abyss  into  which  Russia 
has  fallen. 

In  the  light  of  events,  the  circular  letter  of  the  Russian  minister 
of  foreign  affairs,  of  January  11,  1899,  has  today  a  sorrowfully  pro- 
phetic accent: 

In  proportion  as  the  armaments  of  each  power  increase,  so  do  they  less 
and  less  fulfil  the  object  which  the  governments  have  set  before  themselves. 
The  economic  crisis,  due  in  great  part  to  the  system  of  armaments, 
a  Voutrance,  and  the  continual  danger  which  lies  in  this  massing  of  war 
material,  are  transforming  the  armed  peace  of  our  dajrs  into  a  crushing 
burden  which  the  people  have  more  and  more  difficulty  in  bearing.  It 
appears  evident,  then,  that  if  this  state  of  things  were  prolonged,  it 
would  inevitably  lead  to  the  very  cataclysm  which  it  is  desired  to  avert. 

It  came  and  by  that  route. 

The  overgrowth  of  the  modem  military  system  is  but  a  revival  of 
similar  phenomena  witnessed  in  the  past,  the  prelude  to  colossal  con- 
flicts and  disasters  from  the  age  of  Alexander,  of  Hannibal  and  the 
Scipios  to  Waterloo  and  Mukden. 

''The  maintenance  of  general  peace,"  said  the  Czar  inhisrescript,  "and 
a  reduction  of  excessive  armaments  which  weigh  upon  all  nations, 
present  themselves  in  the  existing  conditions  of  the  world,  as  the  ideals 
toward  which  the  endeavors  of  all  governments  should  be  directed." 

The  Greek  idea  of  arbitration  for  the  settlement  of  differences  between 
Greek  cities  or  states  was  passed  on  as  a  heritage  to  the  medieval  and 
even  to  modern  times,  transformed  and  enlarged  only  so  far  as  to 
embrace  all  the  Christian  nations,  whose  numbers  and  power  and  reli- 
gious faith  compelled  a  wider  application  of  the  principle.  No  more 
among  the  western  nations  was  the  notion  of  arbitration  conceived  in 
the  principles  of  humanity  and  abstract  justice  than  it  was  among  the 
petty  republics  of  ancient  Greece. 
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Herein  lies  the  chief  triumph  of  the  first  peace  conference,  and  the 
peculiar  honor  of  President  Roosevelt  in  initiating  and  of  the  Emperor 
of  Russia  in  issuing  the  call  of  the  second  Hague  conference,  that  all 
the  cultured  nations,  without  regard  to  country,  race  or  religious  faith, 
are  formally  admitted  as  members  of  the  world  federation,  each  hav- 
ing full  rights  of  open  and  free  access  to  the  supreme  international 
tribunal,  for  purposes  of  complaint  and  defense.  The  direct  and 
indirect  consequences  of  this  formal  and  actual  recognition  and  estab- 
lishment of  the  principle  of  equality,  on  the  future  relations  of  nations 
and  of  justice,  as  the  actual  guide  and  the  final  criterion  of  their  con- 
duct toward  one  another,  are  immeasurable — whether  considered 
as  an  influence  making  for  peace  or  as  a  source  of  large  and  more 
liberal  ideas  and  principles  of  enlightenment,  fraternity,  of  humanity. 

The  first  Hague  conference  marked  the  opening  of  a  new  epoch  in 
international  arbitration.  It  marked  the  transition  from  the  period 
immemorial,  during  which  the  preparations  for  wars  and  the  settle- 
ments which  followed  wars,  were  the  principal  objects  of  diplomatic 
negotiations,  to  the  new  era  when  the  paramount  object  will  be  the 
avoidance  of  wars  and  the  preservation  of  peace.  The  opening  era 
has  been  marked  by  four  historic  events  of  prime  importance — the 
creation  of  the  first  Hague  tribunal  in  1902 ;  the  establishment  of  the 
peace  of  Portsmouth  in  1905;  and  of  the  peace  of  Central  America 
and  the  peace  of  Cuba,  both  in  1906.  The  way  to  restore  peace  through 
mediation,  by  the  good  offices  of  the  nations,  has  been  marked  out. 
The  one  great  practical  problem  remains — how  to  keep  the  peace. 

If  the  paths  of  international  peace  lead  through  the  open  gateway 
of  international  arbitration,  the  problems  to  be  solved  in  reaching  the 
goal  in  view,  are  the  most  intensely  practical,  as  they  are  the  most 
fascinating  problems  of  the  statesmanship  of  the  present  and  of  the 
future.  The  visionary  of  yesterday  is  therefore  the  practical  states- 
man of  today.  The  foundation  has  been  established  by  the  Hague 
convention  of  July  29,  1899,  for  the  pacific  settlement  of  international 
disputes.  The  task  remains  to  broaden  the  foundation  and  to  build 
the  superstructure.  It  is  an  intensely  practical  work,  which  time  and 
experience  will  undoubtedly  complete,  as  nearly  as  institutions,  merely 
human,  can  be  brought  to  perfection. 
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ARBITRATION   AMONG  THE   GREEKS 

The  idea,  imperfect  though  it  was,  of  the  arbitration  of  diflferences 
between  states,  appears  to  have  been  familiar  to  the  Greeks  as  far 
back  as  600  years  before  Christ.  Plutarch  relates,  in  the  Hfe  of  Solon, 
that  a  long  controversy  having  raged  between  the  Athenians  and  Meg- 
arensians  over  the  possession  of  the  isle  of  Salamis,  they  finally  referred 
the  decision  of  the  question  to  the  Lacedemonians;  and  the  matter 
was  determined  by  five  Spartans,  the  names  of  whose  members,  given 
by  Plutarch,  are  perhaps  those  of  the  first  arbitration  tribunal  of  whom 
any  authentic  record  is  preserved.  Their  names  ought  to  be  inscribed 
along  with  those  of  Grentilis  and  Grotius,  on  the  new  temple  of  peace 
at  the  Hague. 

According  to  Plutarch's  account,  Solon  appeared,  as  he  would  be 
styled  today,  as  the  agent  and  counsel  for  the  Athenians  before  the 
tribunal  He  appears  to  have  made  an  ingenious  plea,  more  specious 
perhaps  than  truthful,  in  behalf  of  the  Athenians.  Whether  he  won 
or  lost  his  case  Plutarch  does  not  say,  but  we  may  infer  that  he  was 
successful,  since  the  historian  informs  us  that  Solon  acquired  consider- 
able honor  and  authority  by  this  affair. 

Before  the  outbreak  of  the  Peloponnesian  war,  in  431  B.C.,  Archi- 
damus,  their  king,  in  addressing  the  Lacedemonians,  on  the  complaints 
made  by  the  Potidaeans,  the  Corinthians  and  other  Greek  states  against 
Athens,  and  on  the  representations  thereupon  made  by  the  latter 
said: 

These  practices,  then,  which  our  fathers  bequeathed  to  us  and  which 
we  have  always  retained  with  advantage,  let  us  not  give  up;  nor  deter- 
mine hurriedly,  in  the  short  space  of  a  day,  about  many  lives  and  riches 
and  states  and  honors;  but  let  us  do  it  calmly  and  send  to  the  Athenians 
respecting  Potidsea,  and  send  respecting  those  things  in  which  the  allies 
say  they  are  injured;  especially  as  they  are  ready  to  submit  to  judicial 
decision;  and  against  the  party  which  offers  that  it  is  not  right  to  pro- 
ceed as  against  a  guilty  one.  (Thucydides:  The  Peloponnesian  War, 
Book  I,  §85.) 

In  the  masterly  letter  written  by  Philip,  King  of  Macedon,  to  the 
Athenians,  presenting  his  grievances  against  them,  he  said: 

"  I  proposed  to  bring  our  differences  to  a  judicial  determination.  *  *  * 
This  I  frequently  desired;  you  would  not  hsten  to  it.*'  Continuing,  he 
said:  *' All  this  could  not  prevail  on  me  to  make  any  attempt  on  your 
city,  or  your  navy,  or  your  territories,  although  I  might  have  had  success 
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in  most  or  even  all  of  them.  I  chose  rather  to  continue  my  solicitations 
to  have  our  complaints  submitted  to  proper  umpires,  and  which,  think 
you,  is  the  fittest  decision — that  of  reason  or  that  of  the  sword?  Who 
are  to  be  judges  in  your  cause — ^yourselves  or  others?"  (Leland's 
Translations  of  Orations  of  Demosthenes.) 

This  inquiry  goes  to  the  marrow  of  the  paramount  international 
questions  of  today — shall  arbitration  prevail;  and  shall  it  be  impartial? 

Philip  understood  the  question.  Not  less  wary  and  skillful  as  a 
politician  than  as  a  soldier,  he  took  care  to  get  a  representation  for 
Macedon  in  the  Amphictyonic  Council. 

There  were  many  Greek  associations  styled  by  the  name ;  but  the  one 
that  met  at  the  temple  of  Apollo  at  Delphi,  in  the  spring  of  the  year, 
and  at  the  temple  of  Demeter  at  Thermopylse  in  the  autumn,  was 
known  par  eminence  as  the  Amphictyonic  Council.  Twelve  Greek 
states,  each  having  two  votes,  were  represented  in  this  council.  Some 
changes  took  place  in  the  council,  one  of  them  being  the  admission  of 
the  Macedonians  in  place  of  the  Phocidians.  The  idea  of  fraternal 
solidarity,  rooted,  however,  rather  in  conmiunity  of  blood,  language 
and  religion,  than  in  political  interest,  always  obtained  among  the 
Greeks.  But  the  Amphictyonic  Council  was  in  no  sense  a  national 
congress,  charged  with  control  or  legislation  of  an  imperial  or  federal 
character.  Each  state  was  politically  independent ;  and  the  council 
acted  not  for  the  direction  of  the  general  affairs  of  Hellas  but  rather 
to  restrain  aggressions  of  one  member  of  the  council  upon  another, 
and  as  a  conservator  of  religion  and  of  Grecian  honors.  They  some- 
times acted,  however,  as  a  kind  of  supreme  tribunal  of  peace,  of  con- 
ciliation and  arbitration  among  Hellenic  states;  and  sometimes  they 
were  manipulated  to  subserve  the  interests  of  the  more  powerful  states. 
(Duruy:  Histoire  des  Grecs,  tome  1,  p.  726-32;  Smith's  History  of 
Greece,  pp.  49,  50,  513.) 

According  to  Merignhac,  the  Greeks  had  frequent  recourse  to  arbi- 
tration, but  only  among  themselves.  Their  arbitrations  did  not  bear 
upon  important  political  questions,  but  only  on  differences  with  respect 
to  religion,  commerce,  boundaries  and  the  possession  of  disputed  ter- 
ritory. An  arbitration  was  had  between  Athens  and  Megara  over 
the  possession  of  the  island  of  Salamis,  mentioned  by  Plutarch.  The 
Ktolians  arbitrated  a  boundary  dispute  between  the  cities  of  Melitsea 
and  Pera  in  Thessaly.    Themistocles  decided  the  controversy  between 
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the  Corinthians  and  Corcyrians  over  the  possession  of  Leucas,  a  Greek 
colony. 

Other  instances  are  given  of  arbitrations  of  disputes  between  the 
Greek  states.     (Merignhac:    L'Arbitrage  International,  §20.) 

ARBITRATION   UNDER  THE  ROMAN   RULE;  IN   MEDIEVAL   AND 

MODERN  TIMES. 

According  to  Merignhac,  Rome 

never  consented  to  settle  by  arbitration  her  misunderstandings  with 
other  states.  After  the  example  of  Greece,  she  saw  in  the  stranger  only 
an  enemy.  She  aspired  to  universal. domination  and  to  this  end  sub- 
ordinated her  foreign  policy.  Moreover,  the  kingly  people  would  have 
considered  themselves  degraded  in  submitting  to  the  judgment  of  an- 
other power.  *  *  *  Her  pretension  to  superiority,  which  was  the  nega- 
tion of  the  idea  of  arbitration,  was  completely  realized  when  she  became 
mistress  of  the  world.  *  *  *  At  first  the  senate,  and  afterwards  the  em- 
peror, as  absolute  arbiters,  gave  audience  to  the  representatives  of  peoples 
who  made  complaints  and  demanded  justice.  They  were  thus  the 
natural  judges  of  disputes  which  arose  between  the  subject  peoples. 
The  practice  of  taking  the  senate  for  arbiter  was  even  adopted  by 
independent  nations  fascinated  with  the  prestige  of  the  Roman  name. 
The  Romans  do  not  appear,  however,  to  have  exercised  the  rdle  of  arbiter 
with  great  good  faith,  sometimes  settling  the  question  by  themselves, 
taking  possession  of  the  territory  in  dispute.  (Merignhac:  L' Arbitrage 
International,  §24.) 

According  to  Merignhac,  arbitration  was  in  vogue  in  the  Middle 
Ages,  as  in  later  and  modem  times.  The  nations  had  a  common  tie 
of  religious  faith,  and  the  bishops  of  Rome  exercised  judgment,  some- 
times invited  and  sometimes  uninvited,  in  quarrels  between  peoples 
and  kings.  This  was  one  of  the  great  offices  performed  by  the  papacy 
for  humanity.  Archbishops,  bishops,  popes,  sovereigns,  parliaments 
and  cities  were  in  turn  chosen  as  arbitrators  in  numerous  cases.  Arbi- 
tral commissions  were  sometimes  appointed,  consisting  of  eminent 
jurisconsults. 

Under  the  influence  of  religious  and  feudal  ideas  arbitrations  were  very 
frequent  in  the  Middle  Ages.  *  *  *  Especially  in  Italy,  where  no  less  than 
one  hundred  occurred  between  the  princes  and  communes  in  the  twelfth 
century.  **  *  But  as  absolute  monarchies  gradually  became  established 
in  Europe,  arbitrations  became  more  rare.  They  diminished  in  numbers 
during  the  fourteenth  and  fifteenth  centuries,  and  from  the  end  of  the 
sixteenth  century  to  the  French  Revolution,  they  had  almost  disappeared 
from  international  practice.     (Merignhac:  §§31-43.) 
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OF  ARBITRAL  AGREEMENTS   AND  SANCTIONS 

In  former  as  well  as  in  recent  times,  the  arbitration  of  diflferences 
between  states  was  usually  arranged  by  means  of  special  and  transi- 
tory agreements.  There  were,  however,  some  examples  of  general 
treaties  of  a  permanent  character  containing  stipulations  for  arbitra- 
tion of  diflferences  which  might  arise  between  the  contracting  parties 

According  to  authorities  cited  by  Merignhac: 

A  treaty  of  alliance  between  Argos  and  Lacedsemon  contained  a  final 
clause  providing  that  if  any  misunderstanding  arose  between  the  two 
allied  cities,  they  might  take  for  an  arbiter  another  city,  whom  they 
might  judge  to  be  impartial.  A  convention  between  the  cities  of  Hyer- 
apytria  and  Priansos  stipulated  that  with  respect  to  injuries  already 
suffered  by  one  from  the  other,  Enipan  and  Meon,  the  Kosmoi,  that  is  to 
say,  chief  magistrates,  of  cities  in  Crete,  should  with  their  colleagues 
terminate  the  differences  on  the  subject,  before  such  tribunal  as  the  two 
cities  should  please.  With  respect  to  future  injuries,  advocates  should 
be  employed  according  to  the  method  described  in  the  public  edict.  The 
Kosmoi  were  likewise  to  designate  the  city  from  which  the  two  parties 
were  to  choose  the  arbitrators.    (Merignhac:  §23.) 

This  stipulation,  styled  the  compromissorial  or  arbitral  clause,  pro- 
viding for  permanent  arbitration,  was  not  of  frequent  use  in  the  Middle 
Ages  or  modem  times. 

It  was  of  frequent  use  between  the  commercial  cities  of  Italy.  The 
Swiss,  in  their  treaties  of  alliance,  either  among  themselves  or  with  other 
peoples,  had  recourse  to  it.  In  a  treaty  of  alliance  concluded  in  1235 
between  Genoa  and  Venice,  was  an  article  which  read:  **  If  there  should 
arise  between  said  cities  a  difference  which  cannot  be  easily  adjusted 
by  them,  it  will  be  solved  by  the  arbitration  of  the  sovereign  pontiff;  and 
if  one  of  the  contracting  parties  act  in  contravention  of  the  treaty,  we 
consent  that  his  Holiness  excommunicate  the  offending  city."  The 
treaty  signed  in  1516  between  Francis  I.  and  the  Swiss  Cantons — the 
treaty  known  as  the  "perpetual  peace" — contained  the  following  clause: 
that  the  difficulties  and  disputes  which  may  arise  between  the  subjects 
of  the  king  and  the  inhabitants  of  the  Swiss  Cantons  shall  be  determined 
by  the  judgment  of  four  good  men,  two  to  be  named  by  each  party. 
These  four  arbitrators  shall  hear,  in  a  designated  place,  the  parties  or 
their  counsel;  and  if  they  disagree  in  opinion,  the  complaining  party 
may  select  in  the  neighboring  lands,  a  sage  and  upright  man,  above 
suspicion,  who  shall  unite  with  the  arbitrators  in  order  to  decide  the 
difficulty.  If  the  dispute  be  between  a  subject  of  the  cantons  and 
leagues  and  the  king  of  France,  the  cantons  shall  examine  the  complaint, 
and  if  they  find  it  well  founded,  they  shall  bring  it  before  the  king,  but  if 
the  king  should  not  be  convinced,  the  complaining  parties  can  invoke 
the  king  before  arbitrators  who  shall  be  chosen  from  among  the  judges 
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of  Coire  and  of  Valais,  above  suspicion  to  the  parties;  and  what  shall  then 
be  concluded  and  done  by  the  said  judges,  either  by  judicial  sentence  or 
by  amicable  arrangement,  shall  be  final  and  inviolably  observed  and 
irrevocable.    (Merignhac:  §42.) 

Merignhac  says  that  this  treaty  has  been  the  basis  of  numerous  sub- 
sequent alliances  between  France  and  the  Swiss  cantons. 

In  the  last  century,  and  more  particularly  during  the  latter  half  of 
the  century,  there  has  been  a  marked  trend  of  international  sentiment 
and  practice  toward  the  making  of  agreements  for  permanent  arbi- 
tration, either  by  treaties  concluded  solely  with  that  view,  or  by  the 
inclusion  of  an  arbitral  clause  in  treaties  of  a  general  nature.  The 
number  of  such  permanent  arbitration  treaties  now  subsisting  is  nearly 
fifty. 

It  is  now  nearly  sixty  years  since  the  United  States  first  entered 
into  a  permanent  treaty  engagement  (with  Mexico)  for  arbitration, 
obligatory,  unless  deemed  by  either  party  "altogether  incompatible 
with  the  nature  of  the  difference  or  the  circumstances  of  the  case." 
The  recent  treaty  for  arbitration  of  pecuniary  claims  between  all  the 
American  states,  and  the  negotiation  of  permanent  arbitration  treaties 
among  European  and  American  states,  show  the  powerful  impetus  of 
public  sentiment  in  favor  of  arbitration. 

The  manner  in  which  the  question  of  penalties  and  sanctions  was 
anciently  dealt  with  has  already  been  suggested;  as  in  the  instance 
given  of  authorized  excommunication  of  the  recalcitrant  party.  Some- 
times a  fine  was  authorized,  as  in  the  treaty  of  August  9, 1475,  between 
Louis  XI.  and  Edward  IV.,  in  which  the  penalty  of  3,000,000  francs 
was  named.     (Merignhac:  §41.) 

Sometimes  the  parties  gave  bail  or  security  for  the  performance  of 
the  award  to  be  rendered. 

After  all  is  said  with  respect  to  securities,  penalties  and  federal, 
or  other,  execution  and  enforcement  of  the  awards  of  international 
tribunals,  the  final  sanction  of  international  law  and  arbitration  is 
found  in  the  common  international  juridical  conscience — at  bottom 
the  same  sanction  as  that  for  the  rules  of  private  morality  which 
generally  govern  men  in  their  jural  and  extra-jural  conduct  and 
relations.  The  essence  of  law  is  order;  and  of  human  law,  order 
founded  in  justice.  Any  system  of  rules  which  produces  order  is  law. 
The  sanction,  explicit  or  implicit,  may  influence  in  greater  or  less  degree 
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the  observance  of  the  law,  the  observ^ance  of  order  in  the  conduct  of 
individuals  and  of  states.  All  rules  of  order  have  their  sanction — in 
nature,  in  ethics,  in  statutes,  in  treaties,  in  usage  and  custom.  The 
diversity  in  the  kind  and  coercive  force  of  sanctions  does  not  alter  the 
essential  nature  of  law  of  which  the  criterion  is  order,  the  basis  justice. 

Confusion  has  arisen  out  of  a  too  narrow  conception  and  restriction 
of  the  meaning  of  the  term  sanction,  which  includes  all  the  forces, 
influences,  agencies  and  instrumentalities,  of  a  legal  and  moral  nature, 
whereby  obedience  to  law  and  its  judgments  is  enforced. 

In  this  view,  little  thought  need  be  given  to  the  theoretical  con- 
sideration of  the  question  of  the  sanctions  of  international  law  and  of 
arbitral  sentences.  The  rule  is— and  the  exceptions  are  so  rare  that 
they  serve  conclusively  to  prove  the  rule — that  states  who  have  volun- 
tarily submitted  to  international  arbitration,  do  voluntarily  observe 
and  execute  the  award  rendered  by  the  tribunal  of  their  own  choosing. 
The  execution  of  all  judicial  decrees  rests  at  last  upon  the  public  con- 
science and  sentiment  which  makes  the  laws,  and  the  condition  of 
which  the  world  over  is  a  sufficient  guaranty  for  the  performance 
of  awards  solemnly  rendered  by  tribunals  created  by  arbitrating 
states. 

The  rising  power  of  public  opinion,  together  with  the  enlightened 
appreciation  of  selfish  interest  and  security,  explains  the  increasing 
disposition  of  governments  to  resort  to  arbitration  and  to  execute  the 
award.    In  the  words  of  Baron  D'Estournelle  de  Constant, 

It  is  increasingly  difficult  for  a  government,  even  monarchic  and  aristo- 
cratic, to  put  itself  in  opposition  to  public  opinion, 

which,  it  may  be  added,  is  growing  in  all  countries  more  intense  and 
forceful  and  more  perilous  seriously  to  affront. 

Witness  Russia,  the  internal  effects  of  an  unpopular  war  will  perhaps 
be  more  grave  than  the  external  consequences.  *  *  *  Herein  is  the 
sanction  of  arbitration.  (Les  Sanctions  de  L' Arbitrage  International, 
par  Jacques  Dumas,  preface,  pp.  xii  and  xiii.) 

Experience  has  shown  the  sufficiency  of  this  guaranty  in  general 
to  insure  the  voluntary  performance  of  the  awards  of  arbitral  tribunals. 

It  will  constitute  a  part  of  the  triumph  of  reason  over  brute  force 
that  no  place  be  given  to  the  use  of  violence  in  enforcing  the  execution 
of  the  arbitral  sentence ;  that  the  state  that  fails  to  do  so  thereby  vol- 
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untarily  puts  itself  outside  the  pale  of  international  law.  And  if  a 
graver  sanction  were  needed,  provision  might  well  be  made  for  the 
creation  of  a  supreme  tribunal  to  be  composed  of  arbitrators  chosen 
from  civilized  states  disinterested  in  the  original  controversy,  author- 
ized and  empowered  to  hear  and  pass  on  the  question  whether  an 
arbitrating  state  had  refused  to  abide  by  an  arbitration  to  which  it 
had  voluntarily  submitted;  and  whether  there  were  just  and  lawful 
reasons  for  its  contumacy ;  and  if  not,  to  pass  the  sentence  of  contumacy 
and  outlawry,  with  the  legal  consequence  of  non-intercourse  with  and 
political  recognition  by  other  civilized  states  during  the  delinquency. 
The  condemnation  and  the  adjudged  penalty  that  clearance  papers 
should  not  be  issued  by  the  latter  to  the  ports  of  the  former  and 
the  suspension  of  diplomatic  relations,  during  the  delinquency,  would 
have  all  the  effects  of  a  blockade  without  bloodshed  and  without 
the  use  of  force.  The  coercion  would  not  be  less  effective  because 
pacific.  What  government  could  justify  itself  before  its  own  people 
and  before  the  world  and  withstand  the  judgment  of  condemnation? 

William  L.  Penfield. 
Washington,  D.  C. 


A  PERMANENT  TRIBUNAL  OF  INTERNATIONAL  ARBITRA- 
TION:   ITS  NECESSITY  AND  VALUE 

The  average  individual  of  these  modern  days  views  war  with  appre- 
hension and  alann.  To  him  it  means  loss,  or  risk,  of  life  or  limb, 
either  for  himself  or  for  those  dear  to  him,  or  loss  of  business  opportu- 
nities and  heavy  taxes.  The  growth  of  socialistic  and  democratic 
doctrines  has  widely  spread  the  historic  truth  that  in  the  conflicts  of 
the  past,  largely  brought  on  by  the  selfish  greed  of  the  oligarchic  few, 
the  plain  many,  "the  common  herd,"  Napoleon's  "food  for  powder,'' 
have  had  their  sufferings  for  their  pains.  And  the  heads  of  the  aggre- 
gations of  men  we  call  "sovereign  states" — the  oligarchic  few — 
softened  by  the  spread  of  the  civilizing  influence  of  an  industrial  age, 
themselves  begin  to  look  on  war  askance,  and  to  plan  ways  of  avoid- 
ing it. 

THE   HAGUE   CONVENTION 

In  the  year  1898  the  czar  of  all  the  Russias  sent  out  his  remarkable 
circular  note  suggesting  a  conference  of  the  important  nations  of  the 
world — those  having  representatives  at  his  court — to  devise  means 

to  put  an  end  to  these  increasing  armaments  and  to  find  means  for 
avoiding  the  calamities  which  menace  the  entire  world.  (U.  S.  Foreign 
Relations,  1898,  pp.  540,  542.) 

Certain  cynics  on  international  affairs  broadly  intimated  that 
Russia,  having  her  own  problems  of  internal  administration  to  con- 
tend with,  needed  about  fifty  years  of  freedom  from  external  pressures 
of  all  kinds.  After  that,  tribunals  of  arbitration  would  be  relegated 
to  the  lumber  room  of  exploded  fads;  and  a  foreign  office  backed  by  a 
disciplined  army  of  many  million  men,  would  dictate  the  policy  of 
Eiu*ope — nay,  of  the  world. 

However  this  may  be,  and  there  are  always  such  suggestions  in 
regard  to  all  apparently  good  conduct  in  this  world,  the  nations  re- 
sponded to  the  call. 

Thus  the  note,  having  met  with  a  favorable  reception,  was  followed 
by  a  later  communication  from  the  same  source  on  December  30, 1898. 
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Seven  themes  were  submitted  for  discussion  at  the  international 
conference  proposed  to  be  held. 

1.  Non-increase  of  fighting  forces. 

2.  Interdiction  on  the  use  of  new  arms  or  explosives. 

3.  Limitation  of  use  on  land  of  present  explosives  and  prohibition 
of  projectiles  from  balloons. 

4.  Interdiction  in  naval  warfare  of  rams  and  submarines. 

5.  The  adaptation  to  naval  warfare  of  the  Geneva  convention. 

6.  Revision  of  the  Brussels,  1874,  declaration  as  to  laws  and  customs 
of  war. 

7.  The  acceptance  in  principle  of  the  usage  of  good  offices,  of  media- 
tion, and  of  optional  arbitration  for  such  cases  as  lend  themselves  to  it, 
with  a  view  of  preventing  armed  conflicts  between  nations;  an  under- 
standing upon  the  subject  of  their  mode  of  application,  and  the  estab- 
lishment of  a  uniform  code  of  practice. 

THE  HAGUE  TRIBUNAL 

From  that  historic  conference  sprang  the  Hague  tribunal — the  first 
permanent  court  of  arbitration  in  the  world's  history. 

The  step  so  taken  in  advance  has  been  a  great  one — but  it  is  still 
in  its  experimental  stage.  Even  as  made,  it  falls  far  short  of  the 
necessary  completeness  such  a  step  should  have,  to  give  it  promise  of 
properly  fulfilling  its  function. 

With  the  feature  of  voluntary,  and  not  compulsory,  arbitration 
embodied  in  the  Hague  convention  we  have  no  quarrel.  As  will  be 
shown  hereafter,  too  many  human  imperfections  still  hedge  about  our 
proposed  international  judiciary  for  any  nation  blindly  to  submit  its 
future  unknown  interests  and  causes  of  quarrel  to  their  hands  for 
final  disposition. 

The  Hague  tribunal  lacks  two  great  elements  of  a  permanent  tri- 
bunal, m  the  absence  of  which  it  is  practically  emasculated.  Until 
it  is  clothed  with  these  attributes  it  is  destined  but  imperfectly  to 
fulfill  its  high  office. 

The  Hague  tribimal  is  not  in  the  true  sense  a  permanent  court,  it  is 
permanent  only  in  name.  Its  membership  of  judges  is  not  confined 
to  a  few  selected  men  who  sit  as  a  permanent  court  ready  at  all  times 
to  do  ito  business  and  receiving  a  fixed  salary  during  an  appointment 
for  life  during  good  behavior — such  as  is  the  case  with  the  supreme 
court  of  the  United  States  and  the  high  courts  of  other  nations. 


344  THE  AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

THE  CONSTITUTION  OF  THE  HAGUE  TRIBUNAL 

The  international  court  at  the  Hague  is  an  intermittent  court  sitting 
at  intervals  and  having  no  true  identity  or  continuity  in  its  member- 
ship. 

The  signatory  powers  undertake  to  organize  a  permanent  court  of 
arbitration.  (Art.  VII,  Moore's  International  Law  Digest,  vol.  vii, 
§1086,  86.)  It  is  accordingly  provided  that  "an  international 
bureau  established  at  the  Hague  serve  as  record  office  for  the  court." 
(Art.  XXII,  id.)  This  bureau  serves  as  the  channel  of  communication 
between  the  powers,  etc.  (Id.,  87.)  Each  signatory  power  selects 
"four  persons,  at  the  most,  of  known  competency  in  questions  of 
international  law,  of  the  highest  moral  reputation."  These  are  "in- 
scribed as  members  of  the  court."  (Art.  XXIII,  id,)  and  are  appointed 
for  the  term  of  six  years  *  *  *  which  may  be  renewed.  Provision 
is  made  to  fill  vacancies.  "  When  the  signatory  powers  desire  to  have 
recourse  to  the  permanent  court  of  arbitration  for  the  settlement  of  a 
difference  that  has  arisen  between  them,  the  arbitrators  called  upon 
to  form  the  competent  tribunal  to  decide  this  difference,  must  be  chosen 
from  the  general  list  of  members  of  the  court."  (Art.  XXIV,  id.,  87.) 
The  powers  having  recourse  to  arbitration  "sign  a  special  act  (^com- 
promise') in  which  the  subject  of  the  difference  is  clearly  defined  as  well 
as  the  extent  of  the  arbitrators'  powers."  (Art.  XXXI,  id.,  89.) 
Failing  an  agreement  on  the  arbitrators  each  party  appoints  two  and 
these  choose  an  umpire — if  the  vote  for  umpire  is  equal,  his  election  is 
entrusted  to  a  third  sovereign  power  chosen  by  the  sovereign  powers 
submitting  to  arbitration.  (Art.  XXXII,  id.,  89.)  The  umpire  is  presi- 
dent of  the  tribunal.  (Art.  XXXIV,  id.)  The  place  of  the  arbitration 
is  the  Hague  unless  otherwise  agreed  on  in  case  of  necessity.  (Art. 
XXXVI,  id.f  89.)  There  are  provisions  as  to  filling  vacancies — the 
languages  to  be  used,  the  steps  in  the  procedure,  the  evidence  and 
documents  and  oral  arguments  to  be  made,  etc. 

THE  DEFECTS  OF  THE  HAGUE  TRIBUNAL 

It  will  at  once  be  noted  that  we  have  here  not  a  permanent  court  in 
the  true  sen^o,  but  a  list  of  referees  from  whom  we  may  select 
judges  as  occasion  offers.  A  clerk^s  office  and  a  council  to  run  it  is  all 
that  is  permanent  or  continuous  in  the  organization.  The  judges  are 
fluctuating — to  be  selected  from  a  list  of  fifty — possibly  104.  These 
are  taken  from  their  usual  vocations  for  a  few  months,  in  sporadic 
instances,  to  decide  a  certain  dispute  in  their  capacities  as  judges  and 
then  lapse  back  again  into  the  private  life  and  environment  from 
which  they  came. 

The  court  lacks  two  essentials  of  a  proper  permanent  court  of  justice. 
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First  It  lacks  a  limited  number  of  judges  to  whom  all  its  business 
should  be  referred,  appointed  for  life  during  good  behavior,  and 

Second,  It  lacks  permanent  salaries  paid  to  those  judges,  without 
regard  to  the  business  or  lack  of  business  before  the  court  and  continu- 
ing during  such  appointment  for  life. 

The  first  essential  produces  a  logical  continuity  in  the  decisions  of 
the  court  out  of  which  would  develop,  under  the  operation  of  the 
principle  of  stare  decisis,  a  system  of  international  law  as  reasonably 
consistent  and  logical  as  is  possible  in  human  affairs,  just  as  the  case 
law  growth  in  England  has  given  us  the  "common  law  of  England'' 
the  Hague  would  give  us  a  common  law  of  nations. 

The  second  essential  produces  a  wise,  impartial  and  unbiased  temper 
of  mind  in  the  judges — as  far  as  such  conditions  can  be  obtained. 
Under  such  conditions  the  future  judge  is  not  imperiled  by  the  nature 
or  effect  of  his  decisions. 

The  fundamental  importance  of  a  fixed  tenure  of  office  and  of  fixed 
salaries  of  judges  in  the  organization  of  courts  of  municipal  law  in  each 
country,  whereby  those  courts  have  been  made  permanent  in  this 
true  sense  is  universally  recognized.  How  much  more  weight,  there- 
fore, should  be  given  to  these  considerations  in  determining  the  proper 
organization  of  a  court  of  international  arbitration. 

For  if,  in  deciding  the  issues  involved  between  their  own  nationals, 
in  order  to  obtain  imbiased  decisions,  it  is  necessary  to  remove  the 
judges  by  a  fixed  tenure  and  fixed  salary  from  all  prejudicial  influences 
arising  from  the  fear  of  injurious  effects  of  their  own  decisions  upon 
their  own  lives  and  fortunes,  how  much  more  necessary  it  is  to  use 
these  same  means  to  ensure  impartiality  in  the  case  of  an  international 
judiciary.  For  a  judge  in  deciding  a  case  against  his  own  nationals 
is  destined  to  be  subjected  to  the  criticism,  condemnation  and  scorn 
of  a  nation,  because  he  has  failed  in  his  decision  to  uphold  their  interests 
as  his  fellow  nationals  view  them.  And  disagreeable  and  unpleasant 
as  this  criticism  and  condemnation  would  be  under  any  circumstances, 
how  potent  must  be  its  power  to  coerce  the  mind,  when  future  life 
must  be  lived  out  among  and  by  the  grace  of  these  very  critics.  In 
fact  so  obvious  is  the  perturbing  influence  of  these  considerations 
that  many  claim  that  an  international  tribunal  should  never  have 
among  its  members  any  nationals  of  the  nations  whose  litigation  is 
before  the  court. 
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It  follows  then  that  no  further  argument  is  needed  than  the  mere 
presentation  of  the  facts  involved  in  the  accepted  theories  and  practice 
in  the  organization  of  our  municipal  courts,  to  establish  the  funda- 
mental proposition;  that  the  method  of  settling  international  disputes 
by  international  arbitration  cannot  have  a  fair,  full  and  adequate 
trial  until  we  have  as  well  constituted  our  international  courts  as 
we  have  already  constituted  our  municipal  courts. 

The  crying  necessity  of  the  hour  is  for  the  friends  of  peace  and  con- 
temners of  war  to  unite  on  this  proposition  and  to  enforce  it  at  all 
times  and  places.  There  should  be  a  persistent  and  constant  effort 
made  for  the  establishment  at  the  Hague  of  a  permanent  tribimal  of 
international  arbitration,  namely,  a  fixed  body  of  judges  having  fixed 
salaries  and  a  fixed  tenure  of  office  preferably  for  life  during  good 
behavior. 

It  may  be  objected  that  on  account  of  the  number  of  nations  and  the 
desire  of  each  to  be  represented,  this  would  require  an  impracticable 
number  of  judges  on  the  bench. 

The  objection  has  merit.  The  present  system  of  selection  from  the 
four  nominees  of  each  nation  might  be  a  preferable  system.  The  only 
advantage  thus  lost  is  the  advantage  of  continuity  of  membership  in 
the  court  leading  to  a  perfect  development  of  the  law  under  the  rule  of 
stare  decisis.  But  this  advantage  is  not  an  absolutely  essential  one 
to  maintain.  It  is  of  small  importance  as  compared  to  fixity  of  salary 
and  fixed  tenure  in  office.  We  now  have  forty-seven  supreme  courts 
in  the  United  States  and  it  is  marvelous  to  see  how  the  great  body  of 
the  law  so  expounded  is  in  substantial  accord.  The  greatest  diver- 
gencies occur  through  statutory  changes. 

The  fixed  tenure,  fixed  salary  and  freedom  from,  and  prohibition 
of,  other  employments,  however,  is  the  one  main  essential  advantage 
which  we  would  still  retain.  This  advantage  would  conserve  the  best 
chances  of  obtaining  from  our  international  judiciary  fair  and  unbiased 
decisions. 

The  objection  may  be  raised  that  the  judges  so  appointed  would 
have  practically  nothing  to  do  and  would  grow  sleek,  if  not  rusty,  wait- 
ing for  business.  The  objector  overlooks  the  vast  amount  of  private 
claims  against  foreign  nations — chiefly  against  the  Latin-American 
republics  of  South  America — whose  weary  suitors  are  now  and  have 
been  for  decades  seeking  redress  for  substantial  wrongs.    It  is  a  familiar 
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saying  of  railroad  men,  "  provide  the  accommodation  and  the  traffic 
will  grow  to  meet  it. "  This  would  be  as  true  in  this  instance.  Much 
injustice  now  goes  unpunished,  for  lack  of  an  appropriate  tribimal  to 
which  it  can  readily  be  referred. 

Through  years  of  peace  we  spend  great  sums  annually  in  the  main- 
tenance of  battleships  in  idleness,  yet  we  make  no  complaint,  for  the 
priceless  value  of  their  presence  at  the  crisis  is  ample  justification  for 
the  disbursement.  So  here,  whatever  the  cost,  it  is  a  negligible  quan- 
tity when  compared  to  the  blessing  of  having  the  best  appointed  con- 
trivance that  human  ingenuity  can  devise  ready  and  prepared  to  settle 
amicably  international  disputes  as  they  arise,  and  thus  prevent 
recourse  to  the  more  wasteful  and  more  expensive  arbitrament  of  war. 
It  is  a  business  proposition  with  the  figures  in  the  profit  and  loss  column 
all  on  the  credit  side. 

THE  STRUGGLE  FOR  EXISTENCE  BETWEEN  WAR  AND  ARBITRATION 

We  have  in  the  modem  world  a  struggle  going  on  between  two  insti- 
tutions, international  war  and  international  arbitration,  a  struggle 
which  will  end  in  the  survival  of  the  fittest ;  namely,  the  fittest  having 
due  regard  to  the  conditions. 

War  has  ever  been  with  us.  International  arbitration  has  but  lately 
been  laimched  on  the  sea  of  strife.  All  the  modem  arguments  are 
against  war  and  in  favor  of  arbitration.  Yet  war  will  not  down  at  our 
bidding.  For  such  persistence  of  an  awful  calamity  against  human 
sense  and  reason,  there  must  be  some  good  underlying  cause,  or  causes. 
They  are  not  far  to  seek.  They  are  two.  Human  greed  in  the  liti- 
gants and  human  imperfections  in  the  caliber  of  judges.  For  judges 
are,  after  all,  mere  men,  with  the  bias  and  imperfections  of  men. 
What  litigant  forced  to  accept  the  jurisdiction  over  him  of  our  munici- 
pal judges  does  not  ask  as  he  enters  the  judicial  chamber — is  he  honest? 
— is  he  capable? — is  he  impartial?  And  so  when  nations  are  involved, 
when  the  stakes  are  raised  to  the  n**^  power,  and  the  tremendous 
issues  at  stake  mean  much  and  more  to  millions  of  men;  with  how 
much  the  more  anxiety  and  zealous  care  such  questions  are  asked. 
And  the  answers  must  be  absolutely  and  certainly  favorable  or  even 
war  with  all  its  horrors,  is  a  preferable  substitute  for  submission  of 
such  quarrels  to  a  wrong  tribunal. 
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The  two  systems,  then,  are  this  day  on  their  trial  before  men.  No 
right-minded  human  creature  is  in  doubt  as  to  which  system  he  prefers. 
Then  every  right-minded  man  should  bend  all  his  energies  to  giving 
the  advantage  in  the  race  to  the  system  of  arbitration.  This  can  only 
be  done  by  establishing  it  in  the  best  possible  form,  surrounded  by  the 
most  favoring  and  favorable  conditions. 

The  importance  of  this  can  hardly  be  overestimated.  Perhaps  it 
can  best  be  shown  by  a  statement  of  the  development  of  the  two  sys- 
tems and  noting  the  parallelism  to  be  drawn  between  war  and  arbitra- 
tion in  international  law  and  trial  by  combat  and  trial  by  court  or  jury 
in  municipal  law. 

THE   USES  OF  WAR 

War  has  had  and  may  yet  have  its  good  issues.  Its  true  function 
has  been  to  weld  families  into  tribes,  tribes  into  nations  and  nations 
into  larger  sovereignties.  It  is  probable  that  in  the  "grand  scheme  of 
things  entire"  it  has  not  yet  exhausted  its  proper  activities.  So  long 
as  the  so-called  inferior  races  exist,  there  must  go  on  a  somewhat  differ- 
ent treatment  of  them  than  we  accord  to  the  superior,  or  else  the  unfit 
will  inhabit  the  choice  places  of  the  earth,  and  crowd  out  the  relatively 
more  highly  civilized.  Either  our  treatment  of  the  Indians  was  practi- 
cally right,  or  we  should  now  restore  to  the  remaining  tribes  the  inher- 
itance of  their  fathers — a  conclusion  so  practically  absurd  as  to  shake 
the  premise  from  which  it  is  derived. 

But  these  conditions  do  not  prevent  the  establishment  of  interna- 
tional arbitration  among  the  nations  of  high  civilization  known  as  the 
world  powers. 

It  is,  however,  possible  that  before  the  scheme  of  international 
arbitration  shall  take  its  place  as  a  resolver  of  the  disputes  of  men, 
wars  shall  go  on  until  nations  have  been  welded  into  sovereignties, 
divided  only  by  lines  of  racial  divergence.  Should  one  race  rule  the 
earth  and  all  the  people  therein,  we  would  be  threatened  with  civil  wars 
breaking  up  the  coalesced  molecule  into  its  component  parts. 

To  avoid  this  perspective  of  future  strife  and  carnage,  the  alterna- 
tive is  presented  of  now  adopting  a  system  of  international  arbitration. 
War  and  arbitration  have  come  into  direct  competition  and  the  fittest 
will  survive — bearing  in  mind  always  that  the  fittest  is  not  always  the 
best,  but  the  fittest  having  due  regard  to  the  environment.     The 
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illustrations  drawn  from  parasitic  life  make  the  meaning  clear. 
Hence  if  we  are  to  advance  the  cause  of  the  institution  we  favor,  we 
must  make  the  environment  as  favorable  as  possible  for  its  survival 
as  the  fitter  of  the  two. 

THE  CONDITIONS  NECESSARY  TO  MAKE  ARBFTRATION  THE   FITTER 

INSTITUTION 

Before  any  institution  in  the  world  can  be  superseded  by  another, 
that  other  must  prove  itself  capable  of  producing  better  results. 
Before  international  arbitration  can  become  the  preferred  method 
of  settling  national  quarrels  in  place  of  war — the  resort  to  brute  force — 
many  conditions  must  concur. 

First:  The  moral  natures  of  men — and  especially  the  natures  of  the 
politicians  in  high  place  guiding  and  directing  national  conduct — must 
have  reached  the  point  of  not  desiring  national  worldly  advantage  in 
lands,  or  goods,  or  influence,  beyond  what  an  impartial  judge  would 
award  to  the  interests  in  dispute. 

Second:  The  horror  of  war  with  his  "grim  visage  and  fierce  front" 
shall  be  ingrained  to  such  an  extent  as  to  deter  selfish  action  threatened 
with  such  dire  consequences. 

Third:  The  honesty,  impartiality,  learning  and  well  balanced 
justice  of  the  decisions  rendered  by  tribunals  of  international  arbitra- 
tion shall  be  so  apparent  that  the  honest  and  just  disputant  can  find 
no  objection  to  delivering  up  his  interests  for  disposal  to  such  fair  and 
capable  hands. 

The  three  essentials  named  need  not  all  be  realized  in  their  entirety 
to  produce  a  resort  to  international  arbitration.  As  matters  now 
stand,  the  decision  "to  arbitrate  or  not  to  arbitrate"  is  one  of  mixed 
policy,  dependent  chiefly  upon  the  importance  of  the  question  in- 
volved, and  next  upon  a  due  balancing  of  expediency,  having  regard 
to  the  second  and  third  conditions  above  mentioned  as  they  may  exist 
for  the  particular  case. 

So  far  as  concerns  the  first  prerequisite,  our  moral  natures  in  this, 
the  beginning  of  the  twentieth  century,  may  be  assumed  to  be  much 
improved  upon  the  conditions  existing  in  Europe  in  the  eighteenth 
century,  which  witnessed  the  successive  partitions  of  Poland.  Yet  the 
insistence  of  Russia  upon  the  continued  occupation  of  Manchuria,  in 
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violation  of  the  treaty  of  Peking  (1901),  leading  to  the  late  Russo- 
Japanese  war,  can  hardly  be  cited  in  proof  of  this  proposition. 

Assuming,  however,  an  improved  moral  nature  in  the  nation  which 
loves  justice  and  abhors  war,  the  difficulty  of  satisfactorily  realizing 
the  third  prerequisite  is  the  true  bar  to  the  customary  adoption  of 
international  arbitration. 

For  it  must  be  admitted  that  the  decisions  of  international  arbitra- 
tors, in  the  past,  have  been  as  full  of  human  frailty,  human  prejudice, 
and  human  error,  as  other  things  that  are  human. 

If.  then,  the  cause  of  international  arbitration  is  to  be  advanced,  the 
best  efforts  of  all  men's  minds  must  be  directed  to  the  improvement  of 
these  conditions,  to  the  investigation  of  the  causes  of  the  mistakes 
and  disappointments  of  the  past,  and  to  devising  ways  and  means  of 
obviating  them  so  far  as  may  be  possible  in  the  future. 

THE  PARALLEL  BETWEEN  THE  DEVELOPMENT  OF  MUNICIPAL  AND 

INTERNATIONAL  LAW 

In  international  law,  itself,  the  comparatively  short  time  within 
which  the  struggle  between  war  and  arbitration  has  been  going  on  fur- 
nishes us  with  scant  materials  from  which  to  derive  lessons  of  experi- 
ence. Fortunately  there  exists  so  close  an  analogy  between  the  evolu- 
tion of  international  law  and  the  evolution  of  municipal  law  that  from 
the  experience  gained  in  the  history  of  municipal  law  much  may  be 
learned  as  to  the  proper  development  of  international  law.  For  there 
is  a  curious  parallelism  between  the  development  of  persons  and  sub- 
ject matter  in  the  evolution  of  municipal  law  and  the  development  of 
persons  and  subject  matter  in  the  evolution  of  international  law. 

Municipal  law  has,  for  its  units,  the  persons  within  the  state,  and, 
for  its  field,  the  domain  of  the  individual  sovereignty  and  the  relations 
of  its  persons  within  that  domain. 

International  law  has,  for  its  units,  the  sovereign  states  themselves, 
and,  for  its  field,  the  inhabited  globe  and  the  relations  of  its  units 
within  that  space. 

Municipal  law  has  reached  a  comparatively  high  stage  of  develop- 
ment Its  central  powers  have  established  tribunals  to  the  arbitra- 
ment of  which  its  units  are  compelled  to  submit  their  private  quarrels. 
Thus  we  have  compulsory  arbitration  in  municipal  affairs  and  the 
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absence  of  private  war.  That  this  condition  was  not  always  thus,  we 
will  later  show. 

International  law  is  in  its  infancy.  It  has  no  sovereign  central 
power  capable  of  forcing  its  units  to  submit  their  disputes  to  compul- 
sory arbitration.  And  it  has  no  tribunal  instituted  for  the  purpose  of 
passing  upon  such  disputes  fixed  and  ready  for  the  litigation  when  pre- 
sented. Its  units  are  free  to  accept  or  reject  arbitration,  are  free  to 
decide  their  quarrels  by  the  sword — public  war. 

Yet  in  historic  time  within  the  domain  of  municipal  law,  or  rather 
the  sovereignty  which  should  have  acted  and  did  not  act,  there  long 
existed  the  system  of  private  war  for  the  settlement  of  disputes 
between  men;  just  as  there  now  exists,  in  international  law,  the 
system  of  public  war  for  the  settlement  of  disputes  between  nations. 
And  the  evolution  of  affairs  whereby,  within  the  systems  of  municipal 
law,  private  war  has  been  superseded  by  compulsory  court  proceedings 
is  a  course  of  events  which  is  perhaps  prophetic  of  what  is  to  happen  in 
the  domain  of  international  law,  when  public  war  shall  be  superseded 
by  the  system  of  compulsory  arbitration. 

So  the  study  of  the  struggle  for  existence  between  the  early  forms  of 
settlement  of  disputes  between  men  in  municipal  laws  and  the  final 
survival  of  the  fittest  institution  by  the  establishment  of  compulsory 
arbitration  in  the  courts  may  help  us  the  better  to  understand  how  to 
advance  the  cause  of  international  arbitration,  and  how  to  make  it  the 
survivor  and  the  fittest  in  its  struggle  for  existence  in  international 
law  with  its  competitor — war. 

The  struggle  for  existence  in  mimicipal  law  between  private  war  and 
the  courts;  and  later,  between  trial  by  battle  and  trial  by  court  or  jury 
in  the  courts  themselves,  foreshadowed  this  later  struggle  for  existence  in 
international  law  between  war  and  international  arbitration. 

PRIVATE    WAR    VS.  THE    COURTS 

Primitive  society,  whether  founded  on  patriarchal  or  some  other 
system,  existed  before  the  establishment  of  any  institution  similar  to 
our  courts  for  the  settlement  of  disputes  among  its  members.  The 
triune  structure  of  the  social  organism,  chief,  distinguished  few,  and 
undistinguished  many,  constituting  the  social  organism  formation  in 
sociology,  analogous  to  the  germ,  nucleolus  and  nucleus,  constituting 
the  cell  formation  in  ph3rsiology,  existed  long  before  the  differentiation 
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of  the  kingly  functions  developed  into  judges  and  courts  of  law.  (Spen- 
cer's Political  Institutions.) 

During  long  ages  of  development  a  struggle  went  on — first  between 
private  war,  which  was  equivalent  to  the  settlement  of  private  dis- 
putes outside  of  the  king's  courts,  and  the  attempt  of  the  central 
authority  to  compel  the  cessation  of  these  little  wars  and  the  settlement 
of  these  disputes  in  the  king's  courts.  Later,  when  the  central  author- 
ity was  gaining  ground,  it  was  able  to  compel  the  ordinary  citizens  to 
come  into  the  king's  courts  for  the  settlement  of  their  disputes.  The 
better  to  do  so,  in  view  of  their  warlike  natures,  the  king's  courts  at  an 
early  stage  instituted  a  system  of  trial  suited  to  the  genius  of  the  age, 
namely,  trial  by  battle,  where  the  private  war  in  the  form  of  the  dueUo 
could  be  waged  under  rules  and  restrictions  with  judges  to  referee  the 
fight  and  insure  fair  play. 

The  forms  of  trial  by  ordeal  and  by  compurgation  are  as  old  as 
society  itself.  These  superseded  for  a  time  by  the  trial  by  battle, 
again  came  into  vogue  with  somewhat  more  favor  when  Christianity 
overcame  heathenism.  Still  later  they  were  superseded  by  the  trial  by 
court  or  trial  by  jury  in  the  king's  courts  about  the  same  time  that 
trial  by  battle  itself  was  superseded  and  became  unsuited  to  the  age. 

Thus  Glanvill 

raises  the  question  of  whether  the  lord  may  not  demand  an  aid  for  the 
maintenance  of  a  war  in  which  he  is  concerned  meaning  by  "guerra 
sua"  his  own,  the  lord's,  private  war,  but  concludes  that  such  a  demand 
cannot  be  pressed.  (1  Poll,  and  Mait.,  Hist.  Eng.  Law,  2d  ed.,  349; 
Glanvill,  IX,  8.) 

And  as  showing  the  persistence  of  private  war  even  in  England, 
Pollock  and  Maitland  cite  the  case  of  the  dispute  between  the  Earl  of 
Gloucester  and  the  Earl  of  Hereford,  who  were  sent  to  prison  for  indulg- 
ing in  it  in  time  of  Edward  L  ( 1  Poll,  and  Mait. ,  H  ist.  Eng.  Law,  2d  ed. , 
302.) 

The  same  learned  authors  sav : 

In  France  there  arose  a  jurisprudence  of  private  war,  for  which  see 
VioUet  Establissements  1,  180,  Esmin,  Histoire  du  droit  Fran^ais,  252. 
(1  Poll,  and  Mait..  Hist.  Eng.  Law,  2d  ed..  303.) 

Stephen  says: 

The  early  English  criminal  procedure  was  of  two  kinds;  namely,  the 
law  of  infangthef,  a  procedure  so  summary  as  hardly  to  deserve  the 
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name,  and  the  law  of  purgation  and  ordeal  (urtheil),  a  system  which 
formed  the  first  step  toward  our  modem  law.  (Stephen:  Hist,  of 
English  Grim.  Law,  59.) 

He  further,  calling  attention  to  the  importance  of  private  war  in 
reference  to  the  laws  of  the  early  English,  says : 

In  the  laws  of  Alfred  it  is  enacted,  ''that  the  man  who  knows  his  foe 
be  home  sitting  fight  not  before  he  demand  justice  of  him.  If  he  have 
such  powers  that  he  can  beset  his  foe  and  besiege  him  within  let  him 
keep  him  within  for  seven  days  and  attack  him  not  if  he  will  remain 
within."  Several  other  delays  having  been  provided  for,  the  law  pro- 
ceeds "  if  he  will  not  deliver  up  his  weapons  then  he  may  attack  him/' 
Liberal  exceptions  are  allowed  to  the  restriction  imposed  by  the  law  on 
private  war.  "With  his  lord  a  man  may  fight  orwige  (i.e.,  without 
committing  war)  if  any  one  attack  the  lord:  thus  may  the  lord  fight  for 
his  man.  In  nearly  all  the  laws  provision  is  made  for  the  breach  of 
the  king's,  the  lord's  or  the  church's  peace  or  protection  (faith-bryce, 
mund-bryce)  in  such  a  way  as  to  show  that  peace  was  an  exceptional 
privilege,  liability  to  war  the  natural  state  of  things.  The  king's 
peace  was  extended  to  particular  times  and  places,  or  conferred  as  a 
favor  on  particular  persons.  (I  Stephen:  Hist,  of  English  Grim.  Law, 
60.) 

Again  he  says: 

A  single  step,  but  still  a  step  however  short,  from  private  war  and  blood 
feuds  is  made  when  people  are  invested  by  the  law  with  the  right  of 
inflicting  summary  punishment  on  wrongdoers  whose  ofifenses  injure 
them  personally,"  referring  to  the  law  of  summary  executions  or  infang- 
thef.     (/Wd.,  6L) 

Tylor  says: 

Law,  however,  though  it  has  so  beneficially  taken  the  place  of  private 
vengance,  has  not  fully  extended  its  sway  over  the  larger  quarrels 
between  state  and  state.  The  relation  of  private  vengeance  to  public 
war  is  well  seen  among  rude  tribes,  such  as  inhabit  the  forests  of  Brazil. 
When  a  murder  is  done  within  the  tribe,  then  of  course  vengeance  lies 
between  the  two  families  concerned;  but  if  the  murderer  is  of  another 
clan  or  tribe,  then  it  becomes  a  public  wrong.  The  injured  community 
hold  council,  and  mostly  decide  for  war  if  they  dare;  then  a  war  party 
sets  forth,  in  which  the  near  kinsmen  of  the  murdered  man,  their  bodies 
painted  with  black  daubs  to  show  their  deadly  office  rush  foremost  into 
the  fight.  Among  neighboring  tribes  the  ordinary  way  in  which  war 
begins  is  by  some  quarrel  or  trespass,  then  a  man  is  killed  on  one  side  or 
the  other,  and  the  vengeance  for  his  death  spreads  into  blood  feud  and 
tribal  war  ever  ready  to  break  out  from  generation  to  generation.  This 
barbaric  state  of  things  lasted  far  on  into  the  history  of  Europe.  It 
was  old  German  law  that  any  freeman  who  had  been  injured  in  body, 
honor,  or  estate  might,  with  the  help  of  his  own  people,  avenge  himself 
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if  he  would  not  take  the  legal  commutation;  that  is  to  say,  he  had  the 
right  of  private  war.  It  was  a  turning  point  in  English  history  when 
Eang  Edmund  made  a  law  to  restrain  this  ''unrighteous  fighting/'  but 
it  was  not  stopped  at  once,  especially  in  Northumberland,  and  we  know 
how  it  went  on  into  modern  times  between  clan  and  clan  in  the  wild 
Scot6h  Highlands.  Long  after  the  mere  freeman  ceased  to  go  to  war 
with  his  neighbors,  there  were  nobles  who  stood  to  their  old  right.  As 
late  as  the  time  of  Eld  ward  IV.,  Lord  Berkeley  and  his  followers  fought  a 
battle  with  Lord  Lisle  at  Nibley  Green  in  Gloucestershire.  Lord  Lisle 
was  slain,  and  in  the  end  Lord  Berkeley  compounded  by  a  money  pay- 
ment to  the  widow.  Freeman,  who  in  his  Comparative  Politics  mentions 
this  curious  incident  of  fifteenth  century  history,  thinks  it  the  last 
English  example  either  of  private  war  or  the  payment  of  the  wergild. 
The  law  of  England  which  forbids  the  levying  of  private  war  represents 
one  of  the  greatest  steps  in  national  progress.  The  state  now  replaces 
by  the  justice  of  legal  tribunals,  the  barbaric  expedients  of  private 
vengeance  and  private  war.     But  state  and  state  still  fight  out  their 

auarrels  in  public  war,  which  then  becomes  on  a  larger  scale  much  what 
eadly  feud  used  to  be  between  clan  and  clan.     (Tylor:  Anthropology, 
418.) 

TRLAIi  BY  BATTLE  VS.  TRIAL  BY  COURT  OR  JURY — ARBITRATION — 

IN  THE  king's  courts 

As  an  institution  to  settle  the  disputes  of  men  in  municipal  law,  trial 
by  battle  competed  with  the  systems  of  trial  by  ordeal,  by  oath  or  com- 
purgation, and  later  by  jury  in  England,  and  by  judge  alone  in  France, 
from  the  time  of  its  inception  until  its  disuse  as  herein  mentioned. 

The  dates  differed  at  different  times  and  places,  and  therefore  can 
not  be  summarized.  But  during  the  centuries  referred  to,  the  strug- 
gle for  existence  was  going  on  between  the  different  forms  of  trial  in 
municipal  law.  As  shown  by  Pollock  and  Maitland,  the  original  diflS- 
culty  of  the  social  central  power  had  been  to  get  the  litigants  away  from 
their  private  war  into  court.  (1  PoU.  and  Mait. ,  Hist.  Eng.  Law,  2d  ed., 
50.)  When  he  got  them  into  his  court,  the  king  used  to  compel  them 
to  pay  for  the  privilege.  Thus  we  find  in  the  early  records  citations  as 
follows: 

Anno  1344  Rich  2  A  combat  was  granted  to  an  esquire  born  in 
Navarre  to  fight  an  English  esquire,  called  John  Welsh,  whom  the 
Navarroiis  accused  of  treason.  But  the  true  cause  of  the  Navarrois,  his 
malice  was,  that  the  said  Welsh  had  dishonored  his  wife,  as  (being  van- 
quished) he  confessed.  The  king  gave  sentence  he  should  be  drawne 
and  hanged.  (Cited  in  Kendall  Trial  by  Battle,  166.)  Richard  1 
Gerard  de  Brocton  gave  forty  shillings  to  have  his  Duell  in  the  King's 
Court.     (Madox:  Hist,  of  Excheq.,  p.  66.) 
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It  began  to  fall  into  disuse  in  England,  for  we  find  William  Marchal, 
in  1220,  offering  the  sum  of  1000  marks,  a  large  sum  in  those  days,  for 
the  privilege  of  fighting  Fawkes  of  Breaute.  (2  Poll,  and  Mait. ,  Hist 
Eng.  Law,  2d  ed. ,  608,  note  3. )  And  the  same  authors  state  that  trial 
by  battle  in  civil  cases  disappeared  in  England  soon  after  the  time  of 
Glanvill.  (Id.,  633.)  Thus  wager  of  battle  was  not  allowed  in  the 
action  of  debt  in  the  thirteenth  century.  (2  Poll,  and  Mait. ,  Hist. ,  etc. , 
214.) 

While  on  appeal  in  criminal  cases  the  system  lasted  until  1818,  its 
repeal  being  hastened  by  the  decision  in  Ashford  v.  Thornton,  1  Bar. 
and  Aid.,  405. 

The  case  which  thus  estabhshed  an  institution  as  having  vitality  in 
criminal  law,  some  six  centuries  after  its  abolition  in  civil  law,  is  so 
interesting  that  a  digression  to  state  it  summarily  may  be  pardoned. 

Thornton,  suspected  of  the  murder  of  Mary  Ashford,  had  been  tried 
by  a  jury  and  acquitted.  An  appeal  was  brought  by  her  brother.  On 
the  return  day,  November  2,  1818,  Thornton  pleaded  in  person  to  the 
indictment  before  the  court  of  king's  bench,  "  Not  guilty  and  I  am 
ready  to  defend  the  same  with  my  body,''  "and  thereupon  taking  his 
glove  off,  he  threw  it  upon  the  floor  of  the  court.  "  After  solenm  argu- 
ment on  demurrer  to  this  plea,  the  court  held  the  plea  good.  The 
brother  of  the  murdered  girl  refused  to  risk  his  life  in  single  combat 
against  the  suspected  murderer,  and  Thornton  went  free. 

So  passed  into  history  a  curious  case  of  the  survival  of  an  old  custom 
despite  the  lapse  of  time  and  changed  conditions  of  morals  and  civiliza- 
tion. It  is  mentioned  to  show  how  stubbornly  trial  by  combat  held  its 
own,  at  least  in  criminal  law,  far  beyond  the  day  and  time  of  its  useful- 
ness. 

And  Dr.  Cooper  in  his  Statutes  at  Large  of  South  Carolina,  writing 
in  1837,  seems  to  think  that  wager  of  battle  and  appeal  in  criminal 
cases  was  stiU  legally  in  force  there.  (Cooper:  Stat,  at  Large,  S.  C, 
11,  pp.  403,  715,  cited  in  Lea,  p.  199.) 

The  last  attempt  at  trial  by  battle  in  civil  cases  in  England  appears 
to  have  been  the  case  of 

ClaxUm  V.  LSbom^ 

in  1638.    The  dispute  was  over  an  estate  in  Durham  worth  200  pounds 
a  year.    Each  party  produced  champions,  and  the  court  delayed  from 
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day  to  day  adjudicating  the  combat.  The  champions  admitted  that 
they  were  being  paid  for  their  services.  The  king  demanded  to  know 
from  the  judges  whether  this  did  not  vitiate  the  demand  for  trial  by 
combat  The  judges  answered  to  the  contrary.  However,  the  judges 
procrastinated  for  years  as  to  setting  the  date  for  trial,  and  we  find 
Lilbum  petitioning  the  long  parliament,  which  thereupon  ordered  a 
bill  to  take  away  the  right  of  trial  by  combat.  (See  Rushworth's 
Collections,  vol.  i,  p.  1,  pp.  788-790,  p.  iii,  p.  356,  cited  in  Lea's 
Superstition  and  Force. ) 

Trial  by  combat  was  prohibited  in  France  by  ordinance  of  St.  Louis 
in  1259.  (2  Poll,  and  Mait.,  Hist.  Eng.  Law,  604.)  As  a  matter  of 
fact,  however,  the  power  of  the  king  was  not  equal  to  the  occasion  and 
it  was  reinstated  in  criminal  cases  by  Philipe  LeBel  in  1306.  (Lea: 
Superstition  and  Force,  181.)  The  last  trial  by  combat  occurred  in 
France  in  1549.     (/d.,  p.  191.) 

Trial  by  battle  was  prohibited  in  Burgundy  by  Philipe  LeBon  in 
1410.  (Lea,  p.  180.)  It  was  abolished  in  Normandy  in  1583.  (/d.,188.) 
It  existed  in  Brittany  in  1539.  (Id.  p.  187)  It  was  prohibited  by  the 
council  of  Trent  in  1563.  {Id.,  192.)  It  was  forbidden  in  Italy  in 
1505.  (Id.  192. )  It  lingered  in  Flanders  till  late  in  the  sixteenth  cen- 
tury. (Id. ,  192. )  Combats  were  fought  in  England  in  civil  and  criminal 
cases  from  Henry  11.  to  Elizabeth  (Gibson,  p.  32),  and  down  to  1631  and 
1638(1  Poll,  and  Mait.  33.) 

The  last  reported  case  of  trial  by  compurgation  in  England  occurred 
in  1824,  King  v.  Williams,  2  Bamewall  &  Crenwell,  538.  (2  Poll,  and 
Mait.,60L) 

During  all  these  centuries  the  other  ancient  modes  of  trial,  the  ordeal 
and  trial  by  compurgation,  were  competing  with  trial  by  combat,  and 
later,  since  the  Grand  Assise  of  Henry  II.,  trial  by  jury  was  competing 
with  trial  by  combat  as  a  system  to  solve  disputes  of  men  in  municipal 
law. 

PREVALENCE  OF  PERJURY  THE  CAUSE  OF  PERSISTENCE  OF  TRIAL 

BY  BATTLE 

In  view  of  this  survival  of  trial  by  battle  far  into  the  Middle  Ages,  we 
naturally  inquire  what  was  the  reason  that  so  rude  a  device  should  have 
so  long  persisted  in  the  different  nations  as  against  the  rational  system 
of  trial  by  judge  or  jury.     The  answer  is  that  the  secret  deadly  foe  of 
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the  judge  or  jury  system  was  the  perjury  prevalent  during  this  time, 
and  that  the  existence  of  perjury  misleading  judges  and  juries  was  the 
condition  rendering  trial  by  battle  a  preferable  tribunal  in  the  estima- 
tion of  the  age.  The  proof  of  this  is  not  far  to  seek.  We  find  it  clearly 
stated  in  an  old  German  law  cited  in  17  Ency.  Brit,  9th  ed.,820,  '*that 
they  avoid  perjury;  let  two  be  chosen  to  fight.  "  Again,  Pollock  and  Mait- 
land  say  "  Trial  by  battle  was  to  avoid  perjury.  "  (1  Poll,  and  Mait. : 
Hist.  Eng.  Law,  50. ) 

Gibson  says  "  other  causes,  such  as  systematic  perjury  of  witnesses, " 
etc.,  maintained  the  system  in  France.  (Gibson,  33.)  He  cites 
Hallam's  History  of  Europe  in  the  Middle  Ages,  i,  p.  187,  citing  Beau- 
nanoir,  who  wrote  to  the  same  effect  in  the  reign  of  Philip  the  Bold, 
and  in  the  Assise  de  Jerusalem  (200  years  before  Philip  the  Bold)  no  men- 
tion is  made  of  any  other  form  of  trial  than  by  battle.     (Gibson,  33. ) 

The  difficulty  with  the  system  of  trial  by  ordeal  was  priestly  fraud. 
The  difficulty  with  the  systems  of  trial  by  compurgation  and  jury  was 
prevalent  perjury. 

As  in  the  system  of  trial  by  compurgation,  the  defendant  went  free 
if  he  succeeded  in  having  a  number  of  his  neighbors  come  forward  and 
swear  that  they  believed  in  him  when  he  swore  to  the  denial  of  the 
charge,  it  will  be  evident  that  prevalent  perjury  would  soon  throw  dis- 
credit upon  such  a  system.  So  prevalent  perjury  in  witnesses,  so  hard 
to  detect  even  with  all  the  skill  of  the  modem  system  of  cross-examina- 
tion, scarcely  known  in  those  days,  must  have  led  to  many  unjust  ver- 
dicts; and  thrown  discredit  upon  the  system  of  trial  by  jury. 

*Tor/'  says  Hallam,  ''perjury  was  the  dominant  crime  of  the  middle 
ages;  encouraged  by  the  preposterous  rules  of  compurgation  and  by  the 
multiplicity  of  oaths  in  the  ecclesiastical  law.  (Hal!am:  Middle  Ages, 
Suppl.  Notes,  p.  260.) 

Trial  by  ordeal  fell  into  disuse,  and  trial  by  compurgation  was  ulti- 
mately restricted  to  the  action  of  debt.  Coke  in  explaining  in  his  own 
time  the  preference  of  plaintiffs  in  suing  a  claim  in  the  form  of  an  action 
upon  the  case  (where  defendant  was  not  allowed  to  "wage  his  law"  or 
bar  the  claim  by  trial  by  compurgation)  instead  of  in  the  old  action  of 
debt,  stated  it  was  because  in  his  times  "men's  consciences  do  grow 
so  large  '*  that  they  swore  off  a  debt  action  with  impunity.  (Co.  Litt. , 
295  b.) 

Curiously  enough  we  find  this  system  of  trial  by  compurgation  as  a 
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means  to  escape  private  war  among  the  Arabs.  An  article  in  the  Col- 
umbia Law  Review  as  late  as  February,  1907,  pp.  100, 106,  cites  a  case 
in  Al  Bukhari,  Delhi  ed.,  vol.  i,  p.  542,  as  illustrating  this  early  custom 
of  the  Arabs.  A  member  of  one  family  being  suspected  of  having 
killed  a  member  of  another  is  approached  by  one  of  the  members  of  the 
family  of  his  victim,  who  strikes  him,  saying :  "  You  have  killed  one  of 
our  men ;"  but  Khadish  denied  the  charge.  Abu  Talib  next  went  up  to 
the  man  and  said : 

Choose  at  our  hands,  one  of  three  things :  If  you  wish,  give  a  hundred 
camels  for  the  murder  of  our  kinsman,  or,  if  you  wish,  get  fifty  of  your 
tribesmen  to  swear  that  you  have  not  killed  him.  If  you  refuse  either  of 
these,  we  will  kill  you  in  his  place. 

The  case  was  referred  to  the  judge 

who  decided  that  fifty  men  of  Banu  Amir — the  family  of  the  man 
charged — should  swear  before  the  Kabah  that  Khadish  had  not  killed 
the  man. 

On  the  other  hand,  the  system  of  trial  by  battle  fell  into  disuse  when 
in  some  cases  it  was  allowed  to  put  forth  champions  to  fight  for  the 
respective  litigants.  The  original  idea  in  this  system  had  been  that 
the  god  of  battles  took  care  of  the  right,  and  that  justice  should  win. 
But  the  retainer  of  these  hired  champions  evidently  left  the  decision 
largely  in  the  hands  of  the  litigant  with  the  longest  purse.  (2  Poll, 
and  Mait.:  Hist.  Eng.  Law,  2d  ed.,  633.) 

In  fact,  as  shown  in  Lea  on  Superstition  and  Force,  these  hired 
champions  ultimately  became  a  class  by  themselves  as  low  in  the 
social  scale  as  the  gladiators  had  sunk  in  the  Roman  society  before 
them  or  as  the  fallen  women  of  our  own  day  are  considered.  (See  Lea : 
Superstition  and  Force. ) 

IMPROVEMENT  IN  MORALS  CAUSED  SURVIVAL  OF  TRIAL  BY  COURT  OR 

JURY 

Thus  each  system  had  its  drawbacks.  In  the  struggle  for  existence 
between  them,  the  gradual  improvement  of  the  morals  of  the  age  lead- 
ing to  less  frequent  perjury  and  the  passage  of  statutes,  such  as  the 
statute  of  frauds  and  the  statute  of  limitations,  barring  probably  per- 
jury in  the  cases  where  it  was  likely  to  be  most  dangerous  and  least 
likely  to  meet  with  direct  evidence  in  rebuttal,  led  in  England  to  the 
survival  of  the  system  of  trial  by  jury  as  against  its  competitors,  trial 
by  battle,  by  ordeal  and  by  compurgation. 
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Again,  it  must  be  borne  in  mind  that  the  original  common  law  rule 
that  no  party  or  person  interested  in  the  event  was  a  competent  witness 
before  the  tribmial — a  rule  only  relaxed  within  the  last  half  century, 
was  a  rule  without  which  probably  trial  by  jury  could  never  have  sur- 
vived as  the  fittest  tribunal.  At  any  rate,  the  insistence  upon  the  rule 
for  centuries  was  probably  much  better  founded  in  good  reason  and 
accurate  knowledge  of  the  conditions  of  the  environment  than  would 
be  admitted  by  Bentham. 

Thus  through  the  centuries  of  the  development  of  municipal  law,  we 
may  trace  a  struggle  for  existence  between  trial  by  battle,  modified 
private  war,  and  trial  by  court  or  jury — arbitration  in  the  settlement 
of  the  disputes  of  men,  bearing  a  strict  analogy  to  the  existing  struggle 
for  existence  in  international  law  between  the  system  of  trial  of  inter- 
national causes  by  war  and  by  international  arbitration.  God  grant 
that  as  in  the  case  of  municipal  law  the  system  of  court  trial  has  sur- 
vived as  the  fittest  institution  and  superseded  the  former  cruel  and 
barbarous  manner  of  settling  issues,  that  so  likewise  in  the  law  of  nations 
the  system  of  arbitration  shall  survive  and  supersede  the  cruel  and 
barbarous  system  of  deciding  quarrels  by  trial  by  public  war. 

TWO  CONDITIONS  OF  SURVIVAL  OF  COURT  TRIAL — ARBITRATION 

The  analogy  points  out  two  conditions  imder  which  court  trial  has 
superseded  private  war  and  trial  by  battle,  which  conditions,  if  we 
desire  to  have  international  arbitration  supersede  public  war,  must  be 
striven  for  to  obtain  that  end. 

These  conditions  are  that  private  war  existed  so  long  as  there  was  no 
central  authority  compelling  submission  of  the  quarrels  of  men  to 
courts.  That  it  even  existed  after  courts  were  established  in  the  mode 
of  trial  by  combat,  and  that  it  only  disappeared  through  the  strong 
arm  of  the  king  in  his  endeavor  to  prevent  the  loss  of  his  subjects  in 
duels  and  frays  and  to  keep  them  to  use  their  energies  in  defense  of  the 
state  instead  of  allowing  them  to  be  wasted  in  mutual  destruction  of 
each  other. 

So  the  first  prerequisite  of  a  proper  system  of  international  arbitra- 
tion should  be  the  establishment,  in  connection  with  a  permanent 
court,  of  a  permanent  central  power  capable  of  enforcing  submission  of 
quarrels  to  the  court  and  compliance  with  its  decrees. 
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In  the  present  age,  however,  the  hope  of  the  establishment  of  such  a 
power  is  ahnost  Utopian ;  though  it  must  come  some  day  if  the  evolution 
of  nations  is  to  follow  the  evolution  of  man. 

Some  slight  approach  to  a  central  power  of  the  character  named  is 
now  arrived  at  by  treaties  and  dreibunds  when  several  important 
states  unite  for  the  purpose  of  protecting  their  joint  interests  in  regard 
to  public  questions. 

Again,  the  power  of  public  opinion,  volatile  and  evanescent  as  it  is, 
is  nevertheless,  a  strong  moral  force  acting  upon  states,  compelling 
them  to  observe  the  principles  of  morality  in  carrying  out  the  cove- 
nants of  treaties  when  awards  have  been  made  against  them ;  and  so 
compelling  the  execution  of  the  arbitrator's  mandate. 

As  conditions  exist,  however,  it  would  be  useless  to  strive  for  Utopia. 
We  may  merely  recognize  the  lines  of  true  development,  and  can  only 
hope  to  see  them  traveled  in  the  dim  future. 

There  is  a  second  lesson  to  be  drawn  from  the  evolution  of  systems 
of  trial  in  municipal  law  and  its  teaching  should  be  followed  so  far  as 
possible  in  advancing  the  interests  of  arbitration  under  the  law  of 
nations.  Causes  which  interfere  with  the  validity  and  accuracy  and 
the  equity  of  the  system  of  arbitration  we  practice,  must  be  removed 
in  so  far  as  we  may  possibly  accomplish  their  removal  if  we  desire 
arbitration  to  survive  as  against  war  in  the  struggle  for  existence.  For 
the  nations  of  the  world  are  only  tentatively  committed  to  this  great 
advance  of  the  present  constitution  of  the  Hague  tribunal ;  the  court  is 
still  merely  an  experiment,  an  experiment  under  conditions,  unfavor- 
able to  giving  the  experiment  a  fair  chance  to  survive. 

We  have  shown  above  why  the  Hague  tribunal  falls  far  short  of  being 
a  true  permanent  court  of  arbitration.  It  lacks  such  qualities  through 
the  absence  of  permanent  personnel  of  its  judges;  a  permanent  tenure 
of  office  with  permanent  salary,  and  the  failure  to  withdraw  its  judges 
from  all  other  avocations  to  attend  to  the  duties  of  the  court  alone. 

PRESENT  SYSTEM  OF  JOINT  COMMISSIONS    OF    ARBITRATION    DEFECTIVE 

It  now  remains  to  show  that  as  arbitrations  have  been  held  hereto- 
fore under  joint  commissions  between  the  nations  by  the  selection 
from  time  to  time  of  individuals  without  much  previous  training  or 
preparation  as  judges,  chosen  in  one  or  two  fugitive  instances,  and  who, 
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on  the  decision  of  the  case,  sink  back  again  into  the  position  of  the 
laity  from  which  they  sprang,  we  have  an  improper  and  poor  system 
from  which  the  best  results,  or  even  good  results,  cannot  be  well 
expected. 

It  is  maintained  that  the  awards  of  these  tribunals  have  been  full  of 
human  error,  and  to  that  extent  the  cause  of  international  arbitration 
has  suffered  so  that  its  survival  in  the  face  of  competition  from  war  has 
been  rendered  uncertain  and  precarious.  To  prove  the  truth  of  this 
assertion,  we  now  cite  a  few  examples.  These  are  taken  from  the 
international  arbitrations  of  private  claims.  We  purposely  abstain 
from  bringing  in  question  any  of  the  great  cases  where  public  interests 
were  involved,  such  as  the  Alabama  award,  the  fur  seal  arbitrations 
and  others.  To  criticise  the  decision  of  any  of  these  would  be  to  draw 
into  a  discussion  intended  to  be  strictly  academic  the  disturbing 
influences  of  national  bias  and  passions  where  the  great  interests  at 
stake  cloud  clear  judgment  in  critic  and  audience,  and  invite  a  con- 
currence or  rejection  of  the  critic's  views  equally  untrustworthy  and 
useless  from  a  scientific  point  of  view.  Again,  it  would  be  impossible, 
in  the  space  of  this  article,  to  prove  the  validity  of  any  criticism  made  on 
such  a  case  on  account  of  the  multiplicity  of  the  facts  and  arguments 
involved. 

We  therefore  select  awards  on  private  claims  where  our  readers, 
through  lack  of  national  bias  or  pre-judgment,  will  be  the  better  able 
to  follow  the  argument  and  approve  or  disapprove  of  the  justice  of  our 
criticism. 

MISCARRIAGES  OF  JUSTICE  ARISING  FROM  IMPROPER  AWARDS  OF  INTER- 
NATIONAL ARBITRATIONS  UNDER  THE  PREVAILING  SYSTEM 

I.  FRAUD  IN  THE  ARBITRATORS 

The  United  States  and  Venezuelan  Commission  of  1866 

Under  the  convention  between  the  United  States  and  Venezuela  of 
April  25, 1866,  a  joint  commission  passed  on  forty-nine  claims  against 
Venezuela  of  the  nominal  amount  of  $4,823,273. 31.  (2  Moore  Int.  Arb. , 
1660.)  It  made  awards  upon  twenty-four  claims  to  the  amount  of 
Sl,253,310.30,  and  rejected  twenty-five  claims.     {Id.) 
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On  February  12,  1869,  the  Venezuelan  government  made  a  protest 
against  the  awards  to  the  United  States  government,  claiming  fraud, 
etc     (/d.,1660.) 

The  matter  was  investigated  and  reinvestigated.  Congress  finally 
adopted  a  resolution  directing  the  secretary  of  state  to  suspend  the 
distribution  of  the  sums  paid  by  Venezuela  on  accoimt  of  the  awards, 
and  reconmiending  the  creation  of  a  new  conmiission.     (Id. ,  1661 ) 

The  charges  against  the  conmiission  as  developed  in  the  investigation 
were  to  the  effect  that  a  conspiracy  was  entered  into  between  the 
United  States  commissioner,  the  United  States  minister  at  Caracas, 
and  his  brother-in-law  to  defraud  the  claimants  by  exacting  of  them  a 
large  proportion  of  their  awards  in  the  form  of  attorney's  fees;  that  the 
brother-in-law  thus  obtained  contracts  with  claimants  to  represent 
them  before  the  commission  for  40  to  60  per  cent  of  whatever  might  be 
awarded;  that  the  selection  of  the  umpire  was  made  in  an  irregular 
manner;  and  that  on  claims  which  the  brother-in-law  represented, 
awards  were  made  to  the  amount  of  more  than  $850,000,  while  many 
meritorious  claims  were  rejected;  that  the  certificates  of  the  award 
were  made  in  small  amounts  payable  to  bearer  and  were  withdrawn  by 
the  United  States  commissioner,  and  that  after  the  claimants  received 
their  proportion  under  their  contract  with  the  brother-in-law,  the 
balance  was  divided  between  the  United  States  conmiissioner,  the 
United  States  minister  at  Caracas,  his  brother-in-law,  and  the  umpire. 
(Id.,  1662.) 

The  president,  in  May,  1882,  sent  congress  a  special  message  in 
regard  to  the  matter.  Thereupon  the  conmiittee  on  foreign  affairs  of 
the  house  of  representatives  made  a  report  stating  that  the  former 
commission  "was  a  conspiracy;  its  proceedings  were  tainted  with 
fraud;  that  fraud  affects  its  entire  proceedings;*'  that  its  decisions  were 
a  nullity  and  that  a  new  commission  be  appointed  to  pass  de  novo  on 
the  claims. 

Accordingly  a  joint  resolution  to  that  effect  was  passed  in  March, 
1883.     (Id.,  1664.) 

Thereupon  a  new  commission  was  appointed  which  passed  upon  the 
old  claims  and  others  then  presented. 

It  is  a  matter  of  satisfaction  that  the  foregoing  is  the  only  knovm  case  of 
apparently  proven  fraud  on  the  part  of  arbitrators  in  the  history  of  inter- 
national arbitration. 
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II.      PERJURY  AND  FRAUD  IN  THE  CLAIMANTS,  BY  WHICH  THE  ARBITRA- 
TORS WERE  DECEIVED,  RESULTING  IN  UNJUST  AWARDS 

Three  celebrated  cases  of  this  kind  occurred. 

The  Gardiner  Case 

One  George  A.  Gardiner,  a  dentist,  presented  a  claim  against  Mexico 
before  the  commission  on  claims  against  Mexico  appointed  under  the 
treaty  between  the  United  States  and  Mexico  of  February  2,  1848. 
The  commissioners  allowed  $428,747. 50. 

Shortly  after  the  award,  there  was  much  criticism  of  it  on  the  ground 
of  the  relations  of  Gardiner's  counsel  with  Mexican  officers  and  with 
the  commissioners  and  cabinet  officers  of  the  United  States. 

Congress  finally,  on  an  investigation,  determined  that  the  claim  was 
the  product  of  forgery  and  false  swearing,  but  that  counsel  had  nothing 
to  do  with  its  fraudulent  concoction. 

So  indictments  were  had  against  Gardiner.  The  United  States  sen- 
ate sent  a  committee  to  Mexico  to  investigate  the  story  of  his  despoil- 
ment. The  committee  reported,  after  investigation  that  the  whole 
claim  was  founded  on  perjury  and  forgery.  Gardiner  committed 
suicide  before  he  could  be  tried  on  the  indictment.  (2  Moore  Int.  Arb. , 
1255-1259.) 

The  WeU  Case 

This  was  a  claim  presented  to  the  Mexican  claims  commission  under 
the  convention  between  Mexico  and  United  States  of  America  of  July 
4,1868. 

Weil  claimed  $334,950  for  the  destruction  of  1914  bales  of  cotton. 
The  testimony  in  favor  of  the  claim,  which  was  twenty  years  old,  was  on 
affidavits,  etc.  The  umpire  awarded  $285,000  with  interest,  etc.  (2 
Moore  Int.  Arb.,  1347.) 

The  La  Abra  Case 

Before  the  same  commission  was  submitted  the  claim  of  La  Abra 
Silver  Mining  Company.  The  claim  was  for  about  $4,000,000,  and  the 
umpire  allowed  on  it  $358,791.06.     (2  Moore  Int.  Arb.,  1329 ) 

Mexico  moved  for  a  re-hearing,  in 
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The  Weil  and  La  Abra  Cases 

but  the  umpire  denied  this  chiefly  on  the  ground  that  he  had  no  power. 
Mexico  claimed  that  the  two  claims  of  Weil  and  La  Abra  were  fraudu- 
lent and  based  on  perjured  testimony.     (M,  1330.) 

Mexico  paid  the  first  instalment  on  the  awards,  but  the  executive 
ofl^cers  of  the  United  States  took  no  action  to  distribute  it,  requesting 
the  action  of  congress  in  the  premises,  and  suggesting  the  charges  of 
fraud  in  the  Weil  and  La  Abra  cases. 

Finally,  in  1878,  an  act  was  passed  providing  for  a  reinvestigation 
of  these  two  cases.  Meantime,  the  United  States  distributed  on  the  La 
Abra  claim  $240,683-06,  and  on  the  Weil  claun  $171,889  64.    (Id.,  1337. ) 

Negotiations  were  opened  with  Mexico  for  a  new  hearing  of  these 
claims.  Pending  these  proceedings,  one  of  Weil's  attorneys  applied  to 
court  as  assignee  of  a  part  of  the  award  for  a  mandamus  to  compel  Mr. 
Frelinghuysen,  as  secretary  of  state,  to  distribute  the  instalment  then 
in  his  hands.  The  proceedings  was  dimisssed  and  the  dismissal  was 
aflirmed  by  the  United  States  supreme  court.  (Frelinghuysen  v.  Key, 
110  U.  S.  63.) 

A  similar  proceeding  in  the  La  Abra  case  shared  the  same  result. 
(110  U.  S.  63.) 

The  matter  dragged  along,  and  when  Mr.  Blaine  became  secretary 
of  state  in  March,  1889,  another  mandamus  was  brought  against  him  to 
compel  payment  of  the  claim,  but  was  dismissed  in  People  ex  rel  Boyn- 
ton  V.  Blaine,  139  U.  S.  306.     (2  Moore  Int.  Arb. ,  1347. ) 

In  1892  acts  were  passed  by  congress  conferring  jurisdiction  on  the 
court  of  claims  to  investigate  both  the  Weil  and  La  Abra  cases.  {Id,, 
1347). 

The  court  of  claims  found  that  the  award  in  La  Abra  case  was 
obtained  '*  by  fraud  effectuated  by  means  of  false  swearing,  and  other 
false  and  fraudulent  practices. "  (United  States  v.  La  Abra  Silver 
Mining  Co.,  32  Co.  CI.,  462,  affirmed  in  La  Abra  Silver  Mining  Co.  v. 
United  States,  175  U.  S.,  423.) 

The  Weil  case  resulted  in  a  similar  judgment.  (United  States  v. 
Alice  Weil,  35  Co.  CI.  42.) 

In  1900  the  United  States  returned  to  Mexico  the  imdistributed 
balance  of  the  moneys  paid  by  Mexico  on  the  two  awards  thus  found  to 
have  been  procured  by  perjury,  etc.     (7  Moore  Int.  Law,  §1083,  68. ) 
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And  congress  subsequently  appropriated  the  sum  of  $412,572.70 
for  the  repayment  of  the  instahnent  abeady  distributed  in  the  two 
cases.     Act  of  February  14,  1902, 32  Stat.  I  5. 

III.  IMPROPER  AWARDS  ARISING  FROM  HUMAN  IMPERFECTIONS  IN  THE 
ARBITRATORS — IDIOSYNCRASIES  LEADING  TO  FALLACIOUS  REASON- 
ING AND  UNJUST  CONCLUSION. 

In  connection  with  this  branch  of  the  subject  matter  we  may  say 
that  the  cases  hereinafter  mentioned  are  not  exhaustive,  but  typical. 

Owing  to  the  fact  that  a  judge  is  presumed  to  be  right  in  his  reason- 
ings and  conclusions  no  proper  or  convincing  criticism  can  be  made 
upon  his  decision  except  at  the  expense  of  stating  fully  the  facts  of  the 
case,  his  reasonings  and  conclusions  on  the  facts,  and  then  the  reason- 
ings and  conclusions  of  the  critic  to  establish  the  incorrectness  of  the 
decision.  This  necessarily  compels  a  voluminous  statement  of  each 
case.  Therefore  only  a  few  cases  can  be  properly  so  dealt  with  in  an 
article  of  this  character. 

It  may,  however,  be  stated  without  qualification  that  no  fair- 
minded  man  can  read  the  arbitrations  involved  in  the  five  volumes  of 
Mr.  Moore's  International  Arbitrations,  the  Venezuelan  Arbitrations  of 
1903  (Ralston's  Report),  and  the  French- Venezuelan  Arbitrations  of 
1902  (Ralston's  Report),  which  volumes  embody  practically  all  of  the 
arbitrations  in  which  the  United  States  has  engaged,  and  note  the  con- 
clusions arrived  at  upon  the  several  claims  without  having  forced  upon 
him  a  conviction  that  in  a  great  number  of  the  cases  great  injustice 
has  been  done. 

In  so  criticising  these  results,  attention  is  not  especially  directed  to 
the  actual  wrong  decision  of  cases  where  the  merits  have  been  inquired 
into  and  decided,  but  rather  attention  is  called  to  the  numerous 
instances  in  which  injustice  has  been  done  by  reason  of  the  failure  on 
the  part  of  the  arbitrators  to  investigate  the  merits  and  their  tendency 
to  bar  the  investigation  of  the  merits  on  various  technical  groimds. 

The  arbitrators  instead  of  going  upon  the  principle  of  "  vbi  jus  ibi 
remedium^'  and  the  further  principle  that  treaties  are  to  be  liberally 
construed  (these  conventions  for  arbitrations  being  in  the  nature  of 
treaties)  have,  in  most  cases,  spent  the  force  of  their  logical  acumen 
and  ability  in  technical  interpretation  of  the  terms  of  the  conventions 
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resulting  in  the  strictest  possible  construction  whereby  claims  have 
either  not  been  passed  upon  on  the  merits,  or,  if  so  passed  upon,  have 
been  pared  down  and  whittled  away  on  different  technical  pretexts. 

One  arises  from  the  perusal  of  these  decisions  with  a  feeling  of  dis- 
appointment at  the  results  accomplished  by  international  arbitra- 
tion so  far,  and  a  further  impression  that  international  arbitrators  are 
somewhat  imbued  with  the  idea  that  the  presentation  of  a  claim 
against  a  foreign  government  stamps  the  claimant  as  one  who  has 
unduly  expanded  his  just  rights,  or  as  one  who  is  trying  to  beat  the 
government  out  of  the  amoimt  he  claims.  Truly  in  these  cases  has  the 
maxim  '* potior  est  cmditio  defendentis'^  been  exemplified  and  applied 
ad  nauseam. 

We  now  call  attention  to  a  few  glaring  instances  of  injustice  in 
international  arbitration. 

The  two  cases  first  cited  belong  partly  under  the  II  subdivision  above 
and  partly  under  this  III  subdivision.  Thus  the  Pelletier  case 
appears  to  have  been  a  case  where  the  arbitrator  misconstrued  his 
authority  under  the  protocol,  and  hence  is  under  this  subdivision  yet 
has  some  elements  under  subdivision  II.  The  Lazarre  case  would 
appear  more  properly  to  come  under  the  II  subdivision  as  a  case  of 
fraud  or  suppression  in  the  testimony  deceiving  the  arbitrator,  yet  it 
has  elements  bringing  it  imder  this  III  subdivision  also.  Accordingly 
as  the  errors  of  the  arbitrators  were  discovered  and  set  aside  by  one 
man,  Hon.  Thomas  F.  Bayard,  United  States  secretary  of  state,  they 
are  inserted  under  this  head,  and  without  going  into  the  fact  or  argu- 
ments to  any  great  length  Mr.  Bayard*  s  conclusions  are  accepted  as 
making  them  proper  examples  of  miscarriages  of  justice. 

The  Pelletier  Case 

Under  the  convention  between  the  United  States  and  Hayti,  of  May 
24,  1884,  a  claim  was  submitted  on  behalf  of  one  Pelletier.  He  was  the 
master  of  a  bark,  and  had  been  arrested  in  Hayti  and  condemned  to 
death  on  a  charge  of  piracy  and  attempt  at  slave  trading,  the 
conviction  being  reversed  by  the  supreme  court  of  Hayti,  and  on  his 
re-trial  he  was  sentenced  to  five  years'  imprisonment  and  his  vessel 
was  forfeited. 

The  arbitrator  awarded  Pelletier  $57,250.  Hayti  remonstrated 
against  the  award.     Mr.  Bayard,  as  secretary  of  state,  practically  set 
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the  award  aside  on  the  ground  that  it  appeared  from  the  arbitrator's 
decision  that  he  considered  (1)  that,  as  a  claim  had  been  made,  he 
was  restricted  to  the  decision  of  a  pure  question  of  law;  and  (2)  that 
the  protocol,  by  requiring  him  to  decide 

according  to  the  rules  of  international  law  existing  at  the  time  of  the 
transactions  complained  of. 

restricted  him  to  the  decision  of  the  sole  question  whether  Pelletier 
had  been  guilty  of  piracy  by  law  of  nations,  as  distinguished  from 
piracy  by  municipal  statute,  and  compeUed  him  to  award  damages  in 
case  he  should  find  that  piracy  by  law  of  nations  had  not  been  com- 
mitted. Mr.  Bayard,  on  the  other  hand,  maintained  that  the  proto- 
col was  not  designed  in  any  way  to  limit  the  arbitrator's  inquiries 
into  the  merits  of  the  claim  before  him,  but  was  intended 

merely  to  insure  the  investigation  of  those  merits  upon  principles  of 
international  law  contempt  raneous  with  the  alleged  wrongs,  undoubtedly 
the  true  test  of  Hayti's  liability.     (2  Moore  Int.  Arb.,  1799.) 

Mr.  Bayard  pointed  out  that 

it  was  a  rule  of  international  law  in  1861,  and  is  a  rule  of  that  law  now, 
that  offenses  committed  in  the  territorial  jurisdiction  of  a  nation  may 
be  tried  and  punished  there,  according  to  the  definitions  and  penalties 
of  its  municipal  law,  which  becomes  for  the  particular  purpose  the  inter- 
national law  of  the  case.  It  matters  not  what  the  offense  may  be 
termed  if  it  appear  that  a  violation  of  the  municipal  law  was  committed 
and  punished.    Ibid, 

Mr.  Bayard  further  maintained  that  it  was  the  duty  of  the  executive 
to  refuse  to  enforce  an  unconscionable  award;  which,  for  his  reasons 
stated,  he  deemed  this  one  to  be,  namely,  an  alleged  mistake  of  the 
arbitrator  in  determining  the  principles  of  his  decision,     (/d.,  1800.) 

The  Lazare  Case. 

A  somewhat  different  question  came  up  in  the  Lazare  case  under  the 
same  protocol  between  the  United  States  and  Hayti  of  May  24,  1884. 
This  claim  was  based  on  a  contract  made  between  Lazare  and  the 
Haytian  government  for  the  establishment  of  a  national  bank  at  Port 
au  Prince,  with  a  capital  of  $3,000,000,  the  government  to  furnish  one- 
third  and  Lazare  two-thirds.  Lazare  claimed  that  on  the  day  the 
bank  was  to  be  opened,  the  Haytian  government,  holding  that  he  had 
not  satisfied  his  part  of  the  arrangement,  declared  the  agreement  void, 
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and  he  sued  for  damages.  The  arbitrator  found  in  favor  of  Lazare, 
allowing  him  $117,500.     {Id.,  1793.) 

Hay  ti  protested  against  the  award  and  presented  new  evidence,  on  the 
faith  of  which  Mr.  Bayard,  as  secretary  of  state,  reported  in  favor  of 
opening  the  award,     (/d.,  1800.) 

His  recommendation  to  re-open  the  Lazare  case  rested:  (1)  On 
certain  papers  in  the  department  of  state  which  were  not  shown  to  have 
been  laid  before  the  arbitrator;  (2)  on  irregularities  in  the  arbitrator's 
proceedings;  (3)  on  errors  in  the  award;  (4)  on  the  alleged  newly  dis- 
covered evidence,  and  (5)  on  a  letter  of  the  arbitrator  to  the  Haytian 
minister,    (/d.,  1801.) 

It  may  be  noted  here  that  the  action  of  Mr.  Bayard  in  thus  setting 
aside  the  Pelletier  and  Lazare  awards  for  errors,  etc.,  would  form  clear 
precedents  justifying  the  United  States  in  demanding  a  re-hearing  of 
the  award  in  the  Venezuelan  case  of  the  Orinoco  Steamship  Company 
against  Venezuela  hereinafter  mentioned. 

The  United  States  and  Paraguay  Navigation  Co,  v,  Paraguay  Case 

This  company  was  organized  under  the  laws  of  Rhode  Island  for  the 
purpose  of  developing  the  resources  of  Paraguay  by  commerce  and 
manufacturers,  and  to  take  advantage  of  the  public  decrees  and  laws 
of  Paraguay  granting  patent  rights  for  a  term  of  years  on  industrial 
inventions,  and  extending  similar  privileges  to  persons  who  first 
introduced  into  the  country  foreign  discoveries.  (2  Moore  Int.  Arb., 
1497.) 

The  attempt  was  to  establish  a  great  and  permanent  business.  The 
actual  expenses  and  losses  in  so  doing  amounted,  with  interest,  to 
$402,520.37,  according  to  claimant's  claim.  This  expenditure  was 
chiefly  for  the  cost  and  equipment  of  steamers  and  other  vessels  sent  to 
Paraguay,  for  machinery  and  implements  sent  thither,  for  land  and 
buildings  purchased  there,  and  for  salaries  and  wages  paid  to  employees . 
Damages  were  claimed  on  these  items  and  for  destruction  of  grants 
made  by  the  laws  of  Paraguay  in  the  nature  of  patents  for  machinery, 
etc. ,  loss  of  profits  on  a  cigar  factory,  saw  mill  and  brick-machine  already 
in  operation,  also  damages  for  expulsion,  compensation  for  patent 
rights,  grants  and  franchises,  aggregating  a  total  amount  of  about 
$1,000,000. 
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Paraguay's  defense  was  chiefly  that  there  were  no  damages.  The 
convention  acknowledged  the  liability  of  the  government  of  Paraguay 
to  the  company,  and  the  commissioners  were  named 

to  investigate,  adjust  and  determine  the  amount  of  the  claims  of  the  above- 
mentioned  company  upon  sufficient  proofs  of  the  charges  and  defenses 
of  the  contending  parties.     (M.,  1495.) 

After  hearing  the  evidence,  the  commissioners  decided  that  the  com- 
pany had  not  proved  or  established  any  right  to  damages,  and  Para^ 
guay  was  not  responsible  for  any  damages  or  pecimiary  compensation 
whatsoever  in  the  premises.  (The  United  States  and  Paraguay  Navi- 
gation Co.  V.  Paraguay,  id.,  1501.) 

The  obvious  criticism  of  this  award  is  as  follows:  By  the  terms  of 
the  convention  Paraguay  had  in  general  terms  conceded  its  liability  to 
the  claimant.  The  commissioners  were  appointed  to  assess  the  dam- 
ages. Yet  these  same  commissioners  taking  up  in  detail  each  occasion 
of  loss  or  item  of  damage  held  that  Paraguay  was  not  liable  for  the 
specific  acts  leading  to  this  damage  or  that  loss  resulting  in  an  award  of 
hothing  due,  and  this  imder  convention  conceding  liability. 

It  is  unnecessary  to  go  into  the  details  of  the  case,  for  the  subsequent 
action  of  the  governments  indicates  that  the  award  was  jiLstly  subject 
to  severe  criticism. 

President  Buchanan  was  so  dissatisfied  that  he  decided  to  submit 
the  subject  to  the  consideration  of  the  senate.  In  his  message  he 
criticised  the  decision  on  the  ground  that  the  commissioners  had  mis- 
apprehended their  powers  in  holding  Paraguay  not  liable  when  the 
terms  of  the  protocol  admitted  that  she  was  liable  and  only  damages 
were  to  be  assessed. 

The  result  was  so  unsatisfactory  that  the  claim  of  the  United  States 
and  Paraguay  Navigation  CJompany  was  afterward  submitted,  in  1861, 
by  the  Lincoln  administration  to  Paraguay,  but  President  Lopez 
declined  to  re-open  it. 

Again,  in  December,  1885,  during  Cleveland's  administration,  Mr. 
Bayard,  secretary  of  state,  instructed  the  charge  d'affaires  of  the 
United  States  to  Paraguay 

to  ask  the  government  of  Paraguay  to  open  the  award,  giving  as  a 
reason  for  the  desired  action  the  grave  doubt  felt  by  this  government 
as  to  the  regularity  and  validity  of  the  arbitration. 
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The  negotiations  following  resulted  in  a  protocol  August  12,  1887, 
by  which  it  was  agreed  that  Paraguay  should  pay  to  the  United  States 
and  Paraguay  Navigation  Company  $90,000  in  gold.  The  protocol 
passed  the  Paraguayan  senate,  but  was  rejected  by  the  chamber  of 
deputies  by  a  majority  of  one  vote,     (/d.,  1544.) 

Further  negotiations  resulted  in  a  new  protocol  providing  for  the 
payment  of  same  amoimt.  This  passed  the  Paraguayan  senate  but 
not  the  house,  and  so  the  claimants  failed  to  recover.  (2  Moore 
Int.  Arb.,  1545.) 

Thus  Paraguay  escaped  all  damages  after  having  solemnly  conceded 
her  liability. 

The  Meade  Case 

This  curious  case  resulted  in  an  absolute  miscarriage  of  justice — an 
injustice  which  was  due  to  the  technical  and  inequitable  decision 
arrived  at  by  an  American  commission  of  arbitration  imder  the  treaty 
between  the  United  States  and  Spain,  ratified  October  5,  1820. 

The  facts  of  the  case  can  best  be  summarized  by  copying  a  part  of  the 
head  note  in  the  report  of  the  case  in  the  court  of  claims.  (Meade  v* 
United  States;  2  Nott  and  Huntington,  224.) 

They  are  thus  stated: 

An  American  merchant  in  Spain  has  claims  against  the  Spanish  gov- 
ernment arising  on  contract  and  for  personal  injuries.  Prior  to  the 
treaty  with  Spain  of  1819,  he  files  notice  of  his  claim  with  the  secretary 
of  the  United  States.  The  treaty  includes  all  claims  thus  filed  prior  t^) 
its  date.  It  is  signed  by  both  parties  and  ratified  by  the  United  States. 
Spain  refuses  to  ratify;  the  time  within  which  it  must  be  ratified  expires, 
and  the  United  States  gives  notice  that  "all  causes  of  difference'' 
between  the  parties  "  will  stand  in  the  same  situation  as  if  that  conven- 
tion had  never  been  made."  The  merchant  then  presses  his  claims 
directly  and  procures  their  acknowledgment  and  liquidation  from  the 
Spanish  government,  through  the  report  of  a  royal  junta  in  the  nature 
of  a  decree.  This  decree  covers  the  contracts  and  personal  injuries,  and 
includes  interest.  It  is  approved  by  the  king,  and  by  the  laws  and 
customs  of  Spain  is  of  as  high  and  binding  a  nature  as  the  judgment  of 
any  tribunal.  On  the  trial  before  the  junta  the  merchant  puts  in  evi- 
dence and  surrenders  all  his  vouchers  and  evidences  of  indebtedness. 
They  are  cancelled  and  filed  in  the  finance  department  of  Spain.  The 
cortes  determined  to  provide  for  the  payment  of  the  decree.  They 
are  informed  by  the  Spanish  secretary  of  state  and  by  the  American 
minister  at  Madrid  that  if  the  treaty  of  1819  be  ratified  and  certain 
private  grants  in  Florida  be  annulled,  the  United  States  will  pay  the 
claim  of  the  merchant.     On  the  faith  of  these  representations  the  cortes 
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annul  the  private  grants,  Spain  ratifies  the  treaty,  the  United  States 
accepts  the  ratification,  and  acquire  thereby  the  Floridas  free  from  the 
private  grants.  While  the  final  acceptance  of  the  treaty  is  under  con- 
sideration, the  merchant  notifies  the  president  and  senate  that  if  special 
provision  is  not  made  for  the  full  and  immediate  payment  of  his  claim 
he  prefers  to  remain  a  creditor  of  Spain,  and  objects  to  the  indebtedness 
being  appropriated  by  the  United  States.  No  such  provision  is  made 
and  he  is  sent,  with  other  claimants,  before  a  commission  established 
by  the  treaty.  The  commissioners  refuse  to  recognize  the  Spanish 
decree,  and  require  him  to  produce  the  original  vouchers.  The  govern- 
ment sustains  the  commissioners  and  demand  the  vouchers.  Spain 
refuses  to  deliver  them  and  the  commission  expires.  The  United  States 
pay  to  other  claimants  the  $5,000,000  provided  by  the  treaty.  The 
claim  of  the  merchant  is  lost  by  the  refusal  of  the  United  States  to 
recognize  the  Spanish  decree,  and  of  Spain  to  furnish  the  original 
vouchers.  By  the  convention  of  1834  (8  Stat,  at  Large,  p.  460)  the 
United  States  again  releases  Spain  from  all  claims  of  American  citizens. 

The  American  conunissioner  decided  April  16,  1823,  as  follows, 
that  the  commissioners  had  no  jurisdiction  of  the  claim  as  a  liqui- 
dated demand  against  Spain  resting  on  the  award  of  the  royal  commis- 
sion. He  argued  that  imder  the  treaty  they  were  required  to  ascer- 
tain the 

validity  and  amount  of  claims,  and  that  this  language  required  them  to 
treat  claims  as  unliquidated. 

Hence  they  were  precluded  from  admitting  the  liquidation  by  Spain 
as  the  basis  of  allowance,  both  because  it  was  subsequent  to  the  sign- 
ing of  the  treaty  and  because  it  was,  as  to  the  United  States,  res  inter 
alios  acta.     (5  Moore  Int.  Arb.,  4487,  et  seq.) 

C!onunissioner  White  argued  (as  quoted  in  2  Nott.  7  Himtington, 
263)  that  if  Spain  did  not  owe  anything  at  the  date  of  the  treaty,  then 
she  was  still  liable  on  this  claim.  If  she  did  owe  at  the  date  of  the 
treaty,  there  must  be  some  evidence  existing  at  that  date  of  the  extent 
of  the  liability. 

That  evidence  would  be  better  than  the  mere  settlement  with  the  Span- 
iards and  ought  to  be  produced. 

In  this  case  (4  Moore  Int.  Arb.  3567)  the  commission,  therefore,  deter- 
mined that  the  original  documents  must  be  produced  from  which 
they  could  ascertain  the  validity  and  amoimt  of  the  claim. 

Previous  to  this  decision,  Meade  made  application  to  the  Spanish 
minister  at  Washington  to  obtain  the  original  documents,  but  had 
received  an  unfavorable  answer. 
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May  13, 1823,  the  United  States  minister  to  Spain  was  instructed  to 
apply  for  the  papers.  Owing  to  the  blockade  of  Cadiz  by  a  French 
squadron  at  the  time  of  his  arrival,  it  was  not  until  December  19, 1823, 
that  he  was  able  to  make  formal  application  to  the  Spanish  gbvemment 
for  the  documents.  The  government  acceded  to  his  request,  but  inti- 
mated that  there  would  be  some  delay  owing  to  the  confusion  in  the 
public  offices  by  the  removal  of  the  government  from  Seville  to 
Cadiz.  Mr.  Meade  was  unable  to  obtain  his  documents,  and  the  claim 
was  rejected  for  want  of  sufficient  evidence  to  establish  its  validity  ten 
days  before  the  expiration  of  the  commission. 

This  peculiar  concatenation  of  circumstances  led  to  the  following 
grossly  inequitable  result. 

Because  the  treaty  provided  for  a  commission  to  "  receive,  examine 
and  decide  upon  the  amoimt  and  validity '*  of  claims  presented  to  the 
department  of  state,  etc.,  since  1802,  "and  imtil  the  signature  of  the 
present  treaty,  ^^  the  commissioners  held  that  only  unliquidated  claims 
were  included,  and  that  liquidated  claims  or  claims  of  a  subsequent 
date  were  not  included,  and  that  Meade's  claim  could  not  be  proved 
by  the  subsequent  Spanish  award  on  it,  but  only  by  the  original  papers. 

The  common  sense  answer  to  this  argument  is  that  the  words  "  decide 
upon  the  amount  and  validity"  do  not  necessarily  mean  that  each  and 
every  claim  shall  be  unliquidated.  Used  with  reference  to  a  number 
of  claims  as  they  were  in  this  instance,  they  are  apt  and  proper  words 
to  express  a  decision  upon  liquidated  as  well  as  imliquidated  claims 
included  in  the  number. 

This  broader  construction  is  clearly  enforced  by  principles  of  equity 
when  we  consider  that  the  United  States,  in  presenting  the  claims  of 
its  citizens,  would  have  had  a  much  stronger  case  for  its  international 
demand  upon  a  liquidated  claim  than  upon  an  unliquidated  one. 
Therefore  it  is  altogether  too  narrow  a  construction  to  hold  that  the 
treaty  was  intended  only  for  the  object  of  enforcing  unliquidated 
claims  and  not  liquidated  ones. 

Hence  had  the  Spanish  arbitration  of  the  Meade  claim  reached  its 
award  prior  to  the  date  of  the  signature  of  the  treaty,  there  is  no  reason 
or  principle,  in  justice  or  otherwise,  why  that  award  should  not  have 
been  proper  evidence  of  the  claim. 

In  this  connection  it  must  be  borne  in  mind  that  the  general  rule  is 
that  a  treaty  speaks  from  the  date  of  its  ratification.     Had  this  been 
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the  rule  adopted  with  the  Florida  treaty  as  to  all  of  its  clauses,  the 
Spanish  award  in  the  Meade  case  would  have  been  a  fact  occurring 
prior  to  the  ratification,  and  hence  a  part  of  the  claims  provided  for 
and  not  a  subsequent  one. 

The  commissioners,  however,  by  strictly  adhering  to  the  letter  of  the 
clause  in  the  treaty  referring  the  claims  intended  to  be  covered,  to  those 
filed  in  the  secretary  of  state's  office  of  the  United  States  at  the  time 
of  the  "  signing  of  the  treaty, "  prevented  the  application  of  this  general 
rule. 

Thus  by  a  strict  adherence  to  the  letter  of  the  treaty  instead  of  the 
spirit  of  the  negotiation,  the  commissioners,  in  effect,  adjudged  that 
Meade's  claim,  as  an  unliquidated  claim,  was  something  entirely  dis- 
tinct from  the  final  Spanish  award  on  it  in  1820. 

The  Meade  claim  was  one  of  the  largest  of  the  American  claims  filed 
in  the  state  department  against  Spain,  on  the  basis  of  which  the  treaty 
was  negotiated  whereby,  in  consideration  of  the  United  States  releasing 
these  American  claims  and  paying  the  claimants  $5,000,000,  Spain 
ceded  the  Floridas  to  the  United  States. 

Thus,  by  the  decision  of  the  commissioners  the  petitioner's  unliquir 
dated  claim  filed  in  the  state  department  is  treated  as  so  distinct  from 
his  liqaidaM  claim  arrived  at  by  the  judgment  of  the  Spanish  arbitra- 
tors— such  arbitration  being  the  only  international  court  known  for 
such  matters,  and,  as  such,  being  a  merger  of  the  original  claim  as 
between  the  parties-that  he  can  not  prove  his  liquiMt^d  claim  by 
proving  its  merger  into  a  judgment  so  as  to  satisfy  the  United  States 
conmiissioners  of  its  validity.  Yet  this  very  unliquidated  claim,  as 
merged  into  the  liquidated  award  and  judgment  of  the  Spanish  arbitra- 
tors, is  stUl  a  claim  which,  imder  the  renunciation  in  the  treaty,  was 
released  by  the  United  States  to  Spain  on  the  final  ratification  of  the 
treaty.  So  for  the  purpose  of  preventing  the  claunant  from  proving 
his  claim  before  the  United  State  commission,  his  unliquidated  claim 
and  his  liquidated  claim  are  treated  as  two  distinct  things.  And  yet 
for  the  purpose  of  leaving  him  no  remedy  whatever  against  Spain  or 
anybody  else,  the  liquidation  by  the  arbitration  judgment  merges  the 
original  claim  and  leaves  him  remediless  so  far  as  any  claim  against 
Spain  would  be  concerned  by  the  very  operation  of  the  treaty  on  its 
becoming  operative  by  ratification  after  the  Spanish  award  was 
obtained. 
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Such  a  glaring  injustice  could  not  go  unchallenged.  So  the  Meade 
case  was  brought  before  congress  and  was  finally  sent  to  the  court  of 
claims  for  adjudication,  and,  having  been  dismissed  by  that  court,  was 
by  a  new  resolution,  referred  to  that  court  again  for  the  purpose  of  hav- 
ing a  new  decision. 

The  claim,  as  then  presented,  had  necessarily  to  take  a  different  atti- 
tude. The  gist  of  the  claim  as  presented  was  that  Meade  was  entitled 
to  recover  his  claim  from  the  United  States  because  of  the  negligence  of 
the  United  States  in  not  diligently  prosecuting  his  claim  and  obtaining 
from  Spain  the  original  documents  so  as  to  get  his  claim  proved  before 
the  first  commission  within  the  time  limited  for  its  deliberations.  To 
such  extremes  of  argument  were  Meade's  counsel  driven  through  the 
injustice  of  the  first  decision  of  the  original  commissioners. 

It  would  have  been  better  to  have  attacked  the  first  decision  as  being 
absolutely  void  for  errors  in  law  apparent  on  its  face,  and  as  a  judg- 
ment without  just  reason  to  support  it  for  the  reasons  hereinafter  to  be 
given. 

Meade  had  the  best  coimsel  in  the  land,  in  Bradley  and  Gushing,  to 
support  his  claims,  but  the  principles  of  international  arbitration  of 
private  claims  were  in  their  infancy  in  those  days. 

The  court  of  claims  decided  against  Meade's  contention  holding  (one 
judge  out  of  three  dissenting)  that  the  United  States  was  not  liable,  and 
that  however  inequitable  the  result,  the  claim  must  be  dismissed. 
(Meade  v.  United  States,  2  Nott  &  Huntington,  224.) 

Casey,  C.  J.,  in  delivering  an  elaborate  opinion  in  which  he  finally 
dismisses  the  claim,  says,  p.  271 : 

Most  of  the  difficulties  that  have  attended  this  case  originated  in  what 
we  deem  a  mistake  of  the  commissioners  under  this  treaty.  They 
applied  the  strict,  rigid,  technical  rules  of  evidence  that  belong  to  the 
administration  of  municipal  or  criminal  justice  in  the  adjustment  of 
these  international  affairs  to  which  they  were  inappropriate.  The 
engagements  of  nations,  the  adjustment  of  their  claims  upon  each  other, 
or  those  of  their  respective  citizens  and  subjects  should  not,  and  for 
obvious  reasons  can  not,  be  subjected  to  the  narrow  technical  rules  of 
ordinary  tribunals. 

Referring  to  the  decision  of  the  commissioners  refusing  to  allow  the 
Spanish  award  as  evidence  of  the  claim,  Casey,  C.  J.,  at  p.  272, 
further  says  that  this  was  "serious  error;"  that  it  was  still  the  same 
claim ;  that  the  Spanish  award  was  a  Spanish  decree  merging  the  origi- 


A  PERMANENT  TRIBUNAL  OF  INTERNATIONAL  ARBITRATION     375 

nal  claim,  and,  as  such,  res  adjvdicata,  and  not  res  inter  alios  dcta,  for 
the  reason  that  throughout  the  whole  transactions  the  United  States 
had  been  kept  advised  of  the  situation,  had  been  the  active  agent  in 
prosecuting  the  Meade  claim  with  Spain  diplomatically  up  to  the  point 
of  obtaining  the  Spanish  arbitration  of  it;  that  the  United  States,  in 
purchasing  the  Floridas  partly  in  consideration  of  this  very  claim,  had, 
in  a  sense,  become  a  surety  and  party  and  privy  to  it,  and  that  when, 
having  obtained  notice  that  this  judgment  had  been  had  upon  the 
claim,  they  further  pressed  the  claim  against  Spain  and  on  its  faith 
obtained  the  cession  of  the  Floridas  and  thus  became  the  purchasers  of 
the  Floridas,  the  adjudication  became  one  binding  upon  them  as  pur- 
chasers of  the  claim  pendente  lite  with  notice,  and  as  party  and  privy 
to  the  whole  transaction,  and  concludes,  p.  273 : 

Upon  even  the  narrow,  technical  rules  applied  by  the  commissioners, 
the  decree  of  liquidation  was  evidence.  I  think  it  should  have  been  con- 
clusive. 

And  he  further  holds  that  at  any  rate  it  was  prima  facie  evidence  of 
the  claims  and  was  only  liable  to  be  impeached  for  fraud. 

Referring  to  the  commissioners'  views  as  to  their  limitations  in 
ascertaining  the  validity  and  amoimt  of  the  claims,  Casey,  C.  J.,  says, 
p.  274: 

But  the  ascertainment  of  these  facts  must  be  understood  to  be  by  the 
usual  and  ordinary  methods  of  proofs.  Not  by  any  arbitrary  rule  of 
exclusion  or  admission. 

The  court,  however,  regretfully  held  that  they  had  no  right  or  power 
to  correct  the  commissioners'  mistakes  or  to  remedy  the  wrong  thus 
perpetrated ;  that  the  decision  of  the  special  tribunal  was  conclusive  and 
that  was  the  end  of  the  matter. 

Nott,  J.,  dissenting,  at  p.  315,  etc.,  held  that  when  the  executive 
foimd  that  the  Meade  claim  had  been  made  a  part  of  the  consideraton 
of  the  cession  from  Spain  of  Florida,  it  should  have  withdrawn  the 
claim  from  the  commission  under  the  original  treaty  and  paid  it. 
That  Meade,  after  the  treaty  failed,  became  the  creditor  of  Spain,  and 
this  credit  was  released  by  the  United  States  imder  the  treaty ;  that  the 
United  States  had  never  paid  for  it,  or  afforded  means  of  paying  for  it ; 
that  his  claim  was  now  attempted  to  be  blocked  by  holding  that  the 
decision  of  the  conwnissioners  was  on  the  same  subject  matter,  which 
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was  not  so.  Also  that  since  congress  had  referred  back  the  case  to  the 
court  of  claims  after  the  court  of  claims  had  dismissed  it  on  the  very 
ground  of  the  former  decision  of  the  commissioners,  that  thereby  con- 
gress had  specifically  waived  the  former  judgment  and  that  now  to  hold 
that  that  judgment  was  binding  was  to  disregard  this  waiver. 

The  decision  of  the  court  of  claims  dismissing  the  claim  was  affirmed 
by  the  United  States  Supreme  C!ourt  in  Meade  v.  United  States,  9  WalL 
691 ;  76  U.  S.  694. 

It  is  diflScult  to  point  out  a  flaw  in  the  reasoning  whereby  the  court 
reached  this  conclusion.  The  whole  inequity  must  be  referred  back  to 
the  door  of  the  errors  made  by  the  American  commissioners  in  the  arbi- 
tration imder  the  treaty. 

Thus  the  United  States  received  a  princely  domain  paid  for,  partly, 
by  the  release  of  this  very  claim,  and  yet  the  claimant  received  nothing, 
and  a  great  injustice  was  perpetrated. 

The  court  says: 

Entitled,  as  the  claimant  clearly  was,  to  prove  his  unliquidated  claims 
before  the  commissioners,  it  is  much  to  be  regretted  that  he  did  not 
seasonably  come  to  the  conclusion  to  adopt  that  course  and  avail  him- 
self of  the  plain  right  secured  to  him  by  the  treaty.  His  error  in  that 
behalf  increased  the  equation  to  other  claimants,  and  now  his  only 
remedy  is  by  an  appeal  to  the  equity  of  congress.     (76  U.  S.  694.) 

Up  to  date  it  would  appear  that  the  "equity  of  congress''  has  not 
been  equal  to  the  occasion. 

The  Didier  Case 

Next  we  would  call  attention  to  the  Didier  case,  decided  by  the 
United  States  and  Chilean  claims  commission,  convention  of  August  7, 
1892.     (Shield's  Report,  41.) 

The  United  States  presented  a  claim  against  Chile  on  two  contracts 
made. in  1816  between  Greneral  Jos6  M.  Carrera,  the  duly  authorized 
representative  of  the  republican  government  of  Chile,  and  D'Arcy  and 
Didier,  etc.  The  agent  of  Chile  demurred  on  the  ground  that  Chile 
was,  at  the  time  the  contracts  were  made,  a  Spanish  colony,  the  inde- 
pendence of  Chile  being  recognized  by  the  United  States  in  January, 
1822,  and  consequently  the  commission  hadno  jurisdiction  of  the  claim. 

The  United  States  claimed  that  its  recognition  of  the  independence 
of  Chile  related  back  to  the  beginning  of  the  Carrera  government  in  1811. 
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A  majority  of  the  commission,  Messrs.  Claparede  and  Gana,  decided 
that  the  commission  had  no  jurisdiction  on  the  following  grounds : 

(1)  That  until  the  United  States  recognized  Chile,  Chile  was  de  jure 
Spanish  and  no  legal  international  relations  began  between  the  United 
States  and  Chile  until  the  recognition. 

(2)  That  the  convention  did  not  intend  to  include  claims  arising  out 
of  the  period  prior  to  the  recognition  of  the  government  of  Chile  by  the 
United  States. 

Mr.  Goode,  the  United  States  commissioner,  dissented.  A  rehear- 
ing was  had  and  argument  made.  The  United  States  claim  was  that 
since  September  18,  1810,  had  always  been  celebrated  in  Chile  as 
Independence  Day,  and  since  the  revolutionary  government  of  Jos6 
M.  Carrera  had  been  successful  and  the  new  government  was  the  mere 
successor  of  the  successful  revolutionists,  claims  against  the  revolution- 
ists were  properly  against  the  new  government  founded  on  the  success- 
ful revolution. 

The  convention  of  August  7, 1892,  between  the  United  States  and  the 
republic  of  Chile  provided  for  the  settlement  of  claims  that  citizens  of 
one  country  might  present  against  the  government  of  the  other, 

without  determining  the  period  within  which  the  acts  giving  birth  to 
such  claims  occurred. 

The  majority  of  the  commission  adhered  to  their  former  view,  and 
the  claims  were  dismissed.     (4  Moore  Int.  Arb.,  4329.) 

In  this  connection  it  may  be  well  to  state  that  the  United  States  has 
always  maintained  the  doctrine  of  international  law  insisted  upon  in  this 
case,  namely,  that  a  de  facto  government  binds  a  succeeding  govern- 
ment, whether  the  de  facto  government  was  revolutionary  or  not. 
(William  v.  BrafTy,  96  U.  S.,  176.  See  also  Bolivar  Railway  Co.  Case, 
Ven.  Arb.,  1903, 388),  Plumley,  umpire,  holding  that  a  nation  is  respon- 
sible for  the  acts  of  a  successful  revolution  from  the  time  it  began.) 

The  Walters  Case 

There,  Walters  had  entered  into  a  contract  with  the  municipality  of 
La  Guayra,  the  government  of  Venezuela,  whereby  he  agreed  to  con- 
struct a  mole  and  breakwater  at  that  port  for  275,000  pesos  in  coin  or 
its  equivalent  in  currency.  Certain  duties  received  at  the  customs 
house  at  La  Guayra  were  set  aside  for  these  payments,  but  the  govern- 
ment had  diverted  the  revenues,  and  since  Jime  30,  1858,  when  the 
balance  was  reduced  to  24,956t%  pesos,  nothing  had  been  paid. 
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There  was  practically  no  defense  to  the  claim,  except  that  a  question 
was  raised  as  to  which  pesos  the  money  was  to  be  paid  in. 
Mr.  Little  says : 

There  are  two  pesos  known  to  commerce,  the  peso  fuerte  and  the  peso 
sencillo.  The  former  was  the  old  Spanish  silver  dollar  equal  in  value, 
until  modern  years,  the  world  over,  to  100  cents  in  gold.  The  latter  is 
meant  when  the  general  term  is  used  in  transactions  without  the  qualify- 
ing word.  According  to  letters  received  by  the  commission  from  the 
director  of  the  mint  and  other  sources  of  information,  we  estimate  its 
present  value  at  75  cents  to  the  dollar  expressed  in  gold  coin  of  the 
United  States, 

and  the  award  was  accordingly. 

Little,  commissioner,  for  the  commission,  Amanda  G.  Walker, 
executrix,  v.  Venezuela,  United  States  and  Venezuela  Claims  Commis- 
sion, convention  of  December  5,  1885. 

It  will  be  noted  that  the  contract  called  for  275,000  pesos  in  coin  or 
its  equivalent  in  currency.     (4  Moore  Int.  Arb.,  3567.) 

As  a  matter  of  fact  there  is  only  one  peso  "  in  coin  "  in  Venezuela,  and 
that  is  the  peso  fuerte.  The  peso  sencillo  is  a  pure  fiction  of  the 
imagination.  It  has  never  been  coined  or  any  fraction  or  multiple  of 
it  coined.  The  peso  fuerte  is  a  well  known  silver  coin  of  about  the 
same  weight  and  fineness  as  our  silver  dollar,  and  it  is  current  in  Vene- 
zuela where  silver  is  supposed  to  be  on  a  parity  with  gold  at  about  the 
value  of  our  dollar.  Thus  the  lack  of  knowledge  of  local  conditions 
on  the  part  of  the  commissioner  deprived  the  claimant  in  this  case  of 
twenty-five  cents  on  the  dollar  of  his  claim. 

The  Orinoco  Steamship  Company  Case 

The  case  of  the  Orinoco  Steamship  Company  against  the  republic  of 
Venezuela.     (Ven.  Arb.  of  1903,  Ralston 's  Rep.,  72.) 

In  that  case  the  Orinoco  Steamship  Company  demanded  payment 
of  the  government  of  Venezuela  on  three  claims  as  follows: 

(1)  $1,209,700.05  as  due  for  damages  and  losses  caused  by  the  execu- 
tive decree  of  October  5,  1900,  having  annulled  a  contract  concession 
celebrated  on  May  26,  1894. 

(2)  100,000  bolivars,  or  $19,219.19  overdue  on  account  of  a  trans- 
action celebrated  on  May  10,  1900. 

(3)  $147,638.79  for  damages  and  losses  sustained  during  the  last 
revolution,  including  services  rendered  to  the  government  of  the  repub- 
lic.    (Statement  of  the  claims  by  Umpire  Barge,  Ven.  Arb.,  83.) 
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The  arbitrator  finally  allowed  on  the  third  claim  about  $28,000^  and 
disallowed  the  others. 

In  showing  the  injustice  and  absurdity  of  these  decisions,  it  will  be 
necessary  to  take  them  up  in  detail  and  show  the  provisions  of  the  pro- 
tocol and  the  facts  on  which  the  claims  were  based. 

A.  The  $100,000  Bolivar  Claim 

The  second  claim  was  f oimded  on  the  following  facts : 
On  May  10, 1900,  claims  between  the  Orinoco  Shipping  and  Trading 
C!ompany  and  the  Venezuelan  government  being  pending,  a  written 
contract  of  settlement  was  entered  into,  abstracted  as  follows : 

Art.  1.  R.  Morgan  Olcott,  on  behalf  of  the  Orinoco  Shipping  and 
Trading  Company  **  agrees  to  consider  as  settled  all  claims,  debts  and 
demands  whatsoever  which  the  company  may  have  against  the  govern- 
ment of  Venezuela  for  services,"  damages,  etc.     ♦    ♦    ♦ 

Art.  2.  The  government  of  Venezuela  gives  to  the  said  company,  by 
its  representative,  Mr.  R.  Morgan  Olcott,  and  by  way  of  payment  for  the 
causes  above  specified,  the  sum  of  200,000  bolivars  in  coined  money  and 
in  the  following  form: 

A.  100,000  bolivars  in  cash,  which  the  said  Mr.  R.  Morgan  Olcott 
acknowledges  to  have  received  to  his  satisfaction: 

B.  100,000  bolivars  which  shall  be  paid  in  accordance  with  such 
arrangements  as  the  parties  hereto  may  agree  upon,  on  the  day  stipulated 
in  the  decree,  23d  of  April  ultimo,  relative  to  claims  arising  from 
damages  caused  during  the  war  or  by  other  cause  whatsoever. 

Art.  3.  R.  Morgan  Olcott,  in  representation  of  the  company  hereby 
accepts  all  the  foregoing. 

Art.  4.  All  doubts  and  controversies  which  may  arise  with  respect  to 
the  interpretation  and  execution  of  this  contract  shall  be  decided  by  the 
tribunals  of  Venezuela  and  in  conformity  with  the  laws  of  the  republic, 
without  such  mode  of  settlement  being  considered  motive  of  inter- 
national claims. 

The  learned  umpire  overruled  this  claim  for  $100,000,  the  balance  due 
on  this  written  instnraient,  on  the  following  groimds : 

As  expressed  in  his  own  language  after  quoting  Article  2  B  of  the 
foregoing  contract,  he  continues  as  follows : 

And  whereas  nothing  whatever  of  any  arrangement,  in  accordance 
with  which  it  was  stipulated  to  pay,  appears  in  the  evidence  before  the 
commission,  it  might  be  asked  if,  on  the  day  this  claim  was  filed,  this 
indebtedness  was  proved  compellable. 

Note — When  the  claim  was  filed,  eighteen  months  had  passed  since 
the  date  of  the  agreement. 
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Under  the  terms  of  the  protocol  the  arbitrators  were 

**to  examine  and  impartially  decide,  according  to  jtistice  and  the  provisions 
of  this  convention f  all  claims  submitted  to  them'  »  ♦  ♦  ^j^^  they 
shall  *^  decide  all  claims  upon  a  basis  of  aJ)8oliUe  equity,  unthout  regard  to 
objections  of  a  technical  nature,  or  of  the  provisions  of  local  legislation.*' 

The  recognized  principle  of  jurisprudence  in  regard  to  covenants  to 
pay  money  where  no  time  is  mentioned  or  agreed  upon  is  that  the  pay- 
ment is  to  be  made  within  a  reasonable  time.  This  the  court  deter- 
mines upon. 

Accordingly,  the  learned  umpire's  decision  that  this  was  an  indebted- 
ness not "  proved  compellable  "  is  about  as  absurd  a  proposition  as  one 
is  likely  to  meet  in  the  law  reports.  At  any  rate,  it  is  an  inequitable 
decision  in  view  of  the  settlement  made,  as  shown  by  the  contract,  and 
it  is  certainly  not  a  decision  of  this  case  on  the  "  basis  of  absolute  equity'' 

AS  REQUIRED  BY  THE  PROTOCOL. 

The  second  groimd  of  rejection  of  this  claim  for  100,000  bolivars  on 
this  written  document  was  that  it  did  not  appear  that  the  transfer  of 
this  credit  to  the  Orinoco  Steamship  Company  from  the  Orinoco  Ship- 
ping and  Trading  Company  had  been  "notified  to  the  government  of 
Venezuela"  and 

according  to  Venezuelan  law,  in  perfect  accordance  with  the  principles 
of  justice  and  equity  recognized  and  proclaimed  in  the  codes  of  almost 
all  civilized  nations  such  a  transfer  gives  no  right  against  the  debtor 
when  it  was  not  notified  to  or  accepted  by  the  debtor.  (Ven.  Arb., 
1903,  id.  92.) 

As  to  this  it  is  only  necessary  to  remark  that,  without  going  into 
Venezuelan  law  on  the  subject,  of  assigning  credits  which  the  umpire 
has  confused  and  misinterpreted,  the  objection  in  the  end  amounts  to 
an  interposition  of  a  technical  objection  founded  on  the  provisions  of 
local  legislation.  Hence  the  decision,  in  following  such  provisions  of 
local  legislation  instead  of  deciding,  as  required  by  the  protocol,  all 
claims  upon  a  basis  of  absolute  equity,  is  in' direct  violation  of  the  terms 
of  the  protocol  on  this  point. 

The  arbitrator  rejected  this  100,000  bolivar  claim  on  the  further 
ground  that  the  fourth  clause  in  the  contract  above  recited,  shortly 
known  as  the  "  no  reclamation  clause, "  barred  the  claimant  because  he 
had  made  the  claim  a  matter  of  international  reclamation  and  thereby 
committed  a  breach  of  his  contract.  This  objection  will  be  dealt  with 
infra. 
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B.     The  ilfiOOfiOO  Claim 

The  important  claim  of  the  Orinoco  Steamship  C!ompany  against 
Venezuela  was  the  claim  for  over  $1,000,000  for  "damages  and  losses 
caused  by  the  executive  decree  of  October  5,  1900." 

The  claim  was  foimded  on  the  following  facts: 

The  company  claimed  an  exclusive  franchise  granted  to  them  by  the 
United  States  of  Venezuela  to  transfer  goods,  wares  and  merchandise 
between  the  ports  of  Trinidad,  British  West  Indies,  and  Ciudad  Boli- 
var, Venezuela,  through  the  Macareo  and  Pedemales  channels  of  the 
river  Orinoco,  arising  out  of  the  following  facts : 

On  the  first  of  July,  1893,  Gen.  Joaquin  Crespo,  then  in  possession  of 
the  executive  power  of  the  United  States  of  Venezuela,  issued  his 
executive  decree  as  follows: 

Art.  1.  Vessels  engaged  in  foreign  trade  with  Ciudad  Bolivar  shall  be 
allowed  to  proceed  only  by  way  of  the  Boca  Grande  of  the  river  Orinoco; 
the  Macareo  and  Pedernales  channels  being  reserved  for  the  coastal  ser- 
vice, navigation  by  the  other  channels  of  the  said  river  being  absolutely 
prohibited. 

On  January  17,  1894,  Venezuela  entered  into  a  contract  with  Ellis 
Grell  to  the  following  effect : 

Art.  1.  Ellis  Grell  undertakes  to  establish  and  maintain  in  force  navi- 
gation by  steamers  between  Ciudad  Bolivar  and  Maracaibo  within  the 
term  of  six  months  reckoned  from  the  date  of  this  contract,  and  in  such 
manner  that  at  least  one  journey  per  fortnight  be  made,  touching  at  the 
ports  of  La  Vela,  Puerto  Cabello,  La  Guira,  Guanta,  Puerto  Sucre,  and 
Carupano,  with  power  to  extend  the  line  to  any  duly  established  port  of 
the  republic. 

Art.  6.  The  general  government  undertakes  to  concede  to  no  other 
line  of  steamers  any  of  the  benefits,  concessions  and  exemptions  con- 
tained in  the  present  contract  as  compensation  for  the  services  which  the 
company  undertakes  to  render  as  well  to  national  interests  as  to  those 
of  private  individuals. 

Art.  12.  While  the  government  fixes  definitely  the  trans-shipment 
ports  for  merchandise  from  abroad,  and  while  they  are  making  the 
necessary  installations,  the  steamers  of  this  line  shall  be  allowed  to  call  at 
the  ports  of  Curacao  and  Trinidad,  and  any  one  of  the  steamers  leaving 
Trinidad  may  also  navigate  by  the  channels  of  the  Macareo  and  Peder- 
nales of  the  river  Orinoco  in  conformity  with  the  formalities  which  by 
special  resolution  may  be  imposed  by  the  minister  of  finance  in  order 
to  prevent  contraband  and  to  safeguard  fiscal  interests;  to  all  which 
conditions  the  contractor  agrees  beforehand. 
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Art.  13.  This  contract  shall  remain  in  force  for  fifteen  years,  reckoned 
from  the  date  of  its  approbation,  and  may  be  transferred  by  the  con- 
tractor to  another  person  or  corporation  upon  previous  notice  to  the 
government.    The  transfer  shall  not  be  made  to  any  foreign  government. 

Art.  14.  Disputes  and  controversies  which  may  arise  with  regard  to 
the  interpretation  or  execution  of  this  contract  shall  be  resolved  by  the 
tribunals  of  the  republic  in  accordance  with  the  laws  of  the  nation,  and 
shall  not  in  any  case  be  considered  as  a  motive  for  international  reclama- 
tions. 

Two  copies  of  this  contract,  of  the  same  tenor  and  effect,  were  made  in 
Caracas,  the  seventeenth  day  of  January,  1894. 

On  October  18,  1898,  a  transfer  of  the  contract  to  the  Orinoco  Ship- 
ping and  Trading  Company,  Limited,  was  ratified  by  the  government. 
(Ven.  Arb.,  1903,  99-101.) 

On  October  5,  1900,  Cipriano  Castro,  general-in-chief  of  the  army 
of  Venezuela  and  supreme  chief  of  the  republic,  decreed: 

Art.  1.  The  decree  of  the  first  of  July,  1893,  which  prohibited  the 
free  navigation  of  the  Macareo,  Pedernales  and  other  navigable  water- 
ways of  the  river  Orinoco  is  abolished.     {Id.,  104.) 

The  umpire  rejected  this  claim  on  the  following  grounds: 

(1)  That  "the  contract  in  the  whole  does  not  show  itself  as  a  con- 
cession for  exclusive  navigation  of  any  waters,  but  as  a  contract  to 
establish  a  regular  navigation  by  steamers  between  the  duly  established 
principal  ports  of  the  republic,'*  and  that  the  permission  granted  by 
article  12  of  the  contract  to  *'  any  one  of  the  steamers  leaving  Trinidad" 
to  navigate  by  the  channels  of  the  Macareo  and  Pedernales,  never  was  a 
contract  for  the  right  of  exclusive  navigation  of  those  channels,  but  was 
"  a  mere  arrangement  by  which  temporarily  the  right  of  vessels  bound  to 
coastal  service,  namely,  to  navigate  said  channels,  would  be  safeguarded 
for  the  vessel  that  left  Trinidad  as  long  as  the  vessels  of  this  service  would 
be  obliged  to  call  at  this  island,"  and  therefore  the  contract  approved 
by  decree  of  8th  of  June,  1894  (26th  of  May,  1894),  never  was  a  contract 
for  the  exclusive  navigation  of  said  channels  of  the  Orinoco."  The 
decree  which  reopened  those  channels  to  navigation  could  not  annul  a 
contract  which  never  existed. 

The  second  ground  on  which  he  denied  relief  was  that  the  permission 
giving  to  the  company's  steamers  leaving  Trinidad  to  navigate  these 
channels 

would  only  have  force  for  the  time  till  the  government  would  have  fixed 
definitely  the  trans-shipment  ports,  which  it  might  do  at  any  moment 
and  till  the  necessary  installations  were  made,  and  not  for  the  whole  term 
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of  the  contract,  which,  according  to  article  15,  would  remain  in  force  for 
fifteen  years.     {Id.,  88.) 

And  therefore 

it  seems  impossible  that  the  permission  given  in  article  12  only  for  the 
time  there  would  exist  circumstances  which  the  other  party  might  change 
at  any  moment  could  ever  have  been  the  main  object  of  the  work 
(W.,  88). 

Hence  the  benefit  and  exemption  granted  by  this  article  was  not  to 
navigate  by  said  channels  but  to  hold  the  character  and  rights  of  ships 
bound  to  coastal  service,  notwithstanding  having  called  at  the  foreign 
port  of  Trinidad,  and  as  this  privilege  was  not  affected  by  the  reopen- 
ing of  the  channels  to  free  navigation,  the  decree  did  not  annul  any 
concession  existing,  and  there  were  no  damages.     (89-90.) 

The  third  groimd  of  dismissing  the  claim  was  that  even  if  the  re- 
opening of  the  channels  to  free  navigation  was  a  breach  of  the  con- 
cession, then  the  provisions  of  article  14,  known  as  the  '*no  reclama- 
tion clause,"  which  the  company  had  violated,  prevented  any  recovery. 

The  fourth  ground  of  rejection  was  that  because  the  Orinoco  Ship- 
ping and  Trading  C!ompany  had  transferred  the  concession  to  the 
Orinoco  Steamship  C!ompany,  and  could  only  do  so,  under  the  pro- 
visions of  article  13,  "upon  previous  notice  to  the  government,"  and 
that  had  not  been  given,  there  was  no  right  to  the  transfer,  the  trans- 
fer was  null  and  no  damages  could  be  recovered. 

Taking  up  these  grounds  of  rejection  in  their  order,  we  criticise  them 
as  follows: 

The  umpire  states  that  the  claim  asserted  by  the  claimant  is  the 
right  to  the  exclusive  navigation  of  the  main  channels  of  the  Orinoco 
river,  and  proceeds  to  demolish  it  by  showing  that  these  channels  had 
always  been  open  to  navigation  by  vessels  engaged  in  the  coastal 
service.  As  the  company's  vessels  were  intended  to  be  engaged  in  the 
coastal  trade,  no  permission  was  needed  to  enable  them  to  navigate 
through  these  channels. 

As  a  matter  of  fact,  however,  article  6  of  the  claimant's  memorial 
(id.,  99)  asserted  the  contract  right  as  follows: 

>  The  exclusive  right  or  franchise  granted  by  the  United  States  of 
Venezuela  to  transport  goods,  wares  and  merchandise  between  the  ports 
of  Trinidad,  British  West  Indies,  and  Ciudad  Bolivar,  Venezeula,  through 
the  Macareo  and  Pedernales  channels  of  the  Orinoco. 
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This  right,  franchise  or  privilege  had  been  specifically  forbidden  to 
all  vessels  engaged  in  foreign  trade  with  Ciudad  Bolivar  by  article  1  of 
General  Crespo's  decree  of  July  1,  1893,  above  quoted. 

The  right  was  specifically  granted  by  the  Venezuelan  congress  to  the 
claimant's  assignor  by  article  12  of  the  concession  relied  upon,  and  by 
article  6  of  the  same  instrument  the  government,  "  as  compensation 
for  the  services  which  the  company  undertakes  to  render,  *'  etc.,  undertook 
not  to  concede  to  any  other  "  line  of  steamers  any  of  the  benefits,  concessions 
and  exemptions  contained  in  the  present  contract. '' 

The  two  decrees  read  together,  therefore,  clearly  gave  this  company 
an  exceptional  right,  which  was  exclusive  by  its  terms,  to  transport 
goods,  wares  and  merchandise  between  Ciudad  Bolivar  and  the  foreign 
ports  named. 

The  objection  that  because  the  government  might  put  an  end  to  this 
monopoly  under  article  12  by  making  the  necessary  installations  and 
"  definitely  fix  the  trans-shipment  of  merchandise  from  abroad  and 
that  therefore  this  monoply  was  not  an  object  of  the  contract  until 
that  act  was  done — the  act  never  having  been  done  up  to  the  time  of 
the  hearing  of  the  claim  before  the  commissioners — is  absurd  upon 
the  face  of  it.  For  article  6  clearly  gives  to  the  company,  and  prohib- 
its to  any  other  line  of  steamers,  "  any  of  the  benefits,  concessions  and 
exemptions  contained  in  the  present  contract. '^  And  whether  this 
franchise  was  so  granted  for  a  minute  or  century  or  until  the  govern- 
ment took  some  other  step  to  determine  the  privilege,  it  does  not 
lie  in  the  mouth  of  an  arbitrator,  in  the  absence  of  the  determina- 
tion of  the  privilege  by  the  act  of  the  government  as  provided 
in  the  contract — calmly  to  eliminate  from  a  written  instrument 
one  of  the  covenants  which  the  parties  have  inserted  on  the  ground 
that,  being  a  matter  which  could  be  determined  by  act  of  the  party, 
it  was  therefore  of  minor  importance  and  not  an  "  object  of  the  con- 
tract."  Non  constat  but  that  the  physical  or  other  difficulties  in  the 
way  of  the  government '*  fixing  definitely  the  trans-shipment  ports  for 
merchandise  from  abroad  and  *  *  *  making  the  necessary  installa- 
tions'^  was  the  fact  relied  upon  by  the  concessionaire  as,  giving  the  con- 
cessionaire the  exclusive  privilege,  he  was  granted  during  a  term  long 
enough  in  all  probability  to  meet  his  wishes.  At  any  rate  down  to  the 
very  decision  of  the  arbitrator,  such  reasons  or  other  reasons  of  equal 
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weight  had  prevented  the  government  from  determining  the  franchise 
in  the  only  way  in  which  it  could  be  validly  determined  under  the  pro- 
visions of  the  concession.  The  arbitrator,  therefore,  disregarded  the 
contract  and  made  a  new  one  to  his  own  liking  for  the  parties. 

Finally  the  umpire  dismisses  the  claim  on  the  existence  of  the  no 
reclamation  clause.    He  says: 

It  must  be  concluded  that  article  14  of  the  contract  disables  the  con- 
tracting parties  to  base  a  claim  on  this  contract  before  any  other  tribunal 
than  that  which  they  have  freely  and  deliberately  chosen.  (Ven.  Arb. 
of  1903,  91.) 

It  will  be  seen  that  article  14  of  the  contract  is  simply  a  contract  to 
refer  all  disputes  to  the  Venezuelan  courts  and  a  covenant  that  they 
"  shall  not  in  any  case  be  considered  as  a  motive  for  international  redamor 
tions.^^ 

The  parallel  in  municipal  law  to  this  covenant  may  be  found  in  those 
stipulations  made  between  contracting  parties  which  are  designed  by 
the  agreement  of  the  parties  to  oust  the  jurisdiction  of  municipal 
courts. 

It  is  settled  in  municipal  law  that  a  provision  that  all  matters  of  dis- 
pute arising  shall  be  arbitrated  is  not  binding.  The  party  to  the  con- 
tract may  sue,  and  the  merits  of  his  case  are  investigated  by  the  court 
notwithstanding  his  breach  of  this  covenant.  The  covenant  is 
declared  to  be  against  public  policy,  since  the  courts  are  established  for 
the  purpose  of  determining  these  questions.  (Haggart  v.  Morgan,  5 
N.  Y.  422,  55  Amer.  Decisions,  350 ;  Delaware  &  Hudson  Canal  Co.  v. 
Pa.  Coal  Co.,  50  N.  Y.,  250,  258;  National  Contracting  Co.  v.  Hudson 
River  Water  Power  Co.,  170  N.  Y.  439,  442;  Hamilton  v.  Liverpool, 
etc..  Ins.  Co.,  136  U.  S.  254;  34  L.  Ed.  419.) 

It  is  declared  that  it  is  against  the  public  policy  of  municipal  law 
"  to  sanction  contracts  by  which  the  protection  which  the  law  affords  the 
individval  citizens  is  renounced.'^  (Delaware  &  Hudson  Canal  Co.  v. 
Pa.  Coal  Co.,  50  N.  Y.,  250,  258.) 

The  units  of  the  municipal  law  are  the  individual  citizens  composing 
the  state,  and  over  them  is  established  a  central  legal  authority  and 
court  having  the  jurisdiction  and  power  to  decide  disputes  between 
them  and  enforce  its  decrees. 

The  xmits  of  international  law  consist  of  the  sovereign  individual 
states,  and  over  these  there  is  no  established  central  authority  and 
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no  court  having  jurisdiction  of  international  disputes  and  the  power  to 
enforce  its  decrees.  In  lieu  of  such  an  established  international  forum 
there  remains  to  remedy  any  international  wrong  the  process  of  inter- 
vention by  the  state  of  the  citizen  wronged.  This  is  done  through  that 
state  applying  by  suggestion  of  good  offices  and  intervention  to  obtain 
an  arbitration ;  or  if  that  fails  by  its  intervention  by  war  to  redress  the 
injuries  perpetrated  by  the  foreign  state  upon  its  citizens. 

In  the  question  of  whether  such  injuries  shall  be  settled  or  waived, 
or  in  what  court,  and  under  what  circumstances,  and  before  what 
tribunal  such  claim  shall  be  adjusted ;  the  sovereign  state,  whose  citi- 
zen has  been  injured,  has  an  independent  right  to  determine  for  itself 
the  punishment  to  be  meted  out  for  the  wrong,  or  the  remedy  which 
should  be  sought,  independent  of  the  rights  of  the  citizen  himself  to 
such  remedies.  For  a  wrong  done  to  a  citizen  of  a  state  by  foreigners 
in  a  foreign  land  is,  under  such  circumstances,  an  insult  and  indignity 
heaped  upon  the  state  to  which  such  citizen  belongs,  and,  as  such,  is 
resented  as  an  insult  or  injury  to  the  body  politic  itself. 

The  principle  is  as  old  as  the  imperial  rule  of  the  Romans,  whose 
"cim  romanus  sum'^  was  a  passport  and  a  safeguard  throughout  the 
world. 

Both,  then,  because  of  this  right  in  the  body  politic  to  remedy  or 
avenge  a  wrong  done  to  one  of  its  members  in  its  own  way,  and  because 
the  only  proper  forum  for  the  settlement  of  international  disputes  is  the 
international  forum  standing  for  those  disputes  in  the  same  place  as 
the  courts  for  the  disputes  of  nationals,  namely,  international  arbitra- 
tion ;  any  stipulation  whereby  a  citizen  of  a  sovereign  state  relinquishes 
the  right  of  that  state  to  procure  for  him,  through  the  international 
forum  aforesaid,  a  remedy  for  his  wrongs,  is  absolutely  void  and  con- 
trary to  public  policy. 

As  in  municipal  law  no  private  contract  can  oust  the  municipal 
courts  of  jurisdiction  to  settle  disputes  between  citizens,  so  in  inter- 
national law  no  private  contract  can  oust  the  jurisdiction  of  the  sover- 
eign state  to  appeal  to  the  only  recognized  international  forum,  arbi- 
tration or  war,  for  the  settlement  of  these  disputes. 

All  this  is  so  clear  that  even  Mr.  Barge,  the  umpire  in  the  Orinoco 
case,  admits  it.  In  his  decision  of  the  Orinoco  case  he  fails  to  give  any 
reasons  for  his  decision  dismissing  the  case  on  the  merits,  because  the 
company  had  been  guilty  of  a  breach  of  the  14th  article,  but  in  the 
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Woodruflf  case,  in  the  same  arbitrations,  he  says,  in  passing  on  the  "  no 
reclamation"  clause: 

Furthermore,  whereas  certainly  a  contract  between  a  sovereign  and  a 
citizen  of  a  foreign  country  can  never  impede  the  right  of  the  government 
of  that  citizen  to  make  international  reclamation,  whenever  according  to 
international  law  it  has  the  right  or  even  the  duty  to  do  so,  as  its  rights 
and  obligations  can  not  be  affected  by  any  precedent  agreement  to 
which  it  is  not  a  party; 

But  whereas  this  does  not  interfere  with  the  right  of  a  citizen  to  pledge 
to  any  other  party  that  he,  the  contractor,  in  disputes  upon  certain 
matters  will  never  appeal  to  other  judges  than  to  those  designated  by 
the  agreement,  nor  with  his  obligation  to  keep  this  promise  when 
pledged,  leaving  untouched  the  rights  of  his  government,  to  make  his 
case  an  object  of  international  claim  whenever  it  thinks  proper  to  do  so 
and  not  impeaching  his  own  right  to  look  to  his  government  for  pro- 
tection of  his  rights  in  case  of  denial  or  unjust  delay  of  justice  by  the 
contractually  designated  judges.  (Woodruff  case:  Ven.  Arb.  of  1903, 
160.) 

He  then  concludes  that  the  stipulation  bars  the  claimant  from  success- 
fully prosecuting  the  claim  on  its  merits  before  an  arbitration  tribunal 
established  by  protocol  for  the  very  purpose  of  passing  on  and  deciding 
it. 

The  first  paragraph  admits  the  absolute  right  of  the  government  of 
the  wronged  citizen  to  disregard  the  no  reclamation  clause  on  his  behalf ; 
the  second  paragraph,  while  stating,  it  leaves  untouched  this  right, 
puts  the  citizen  out  of  court  by  reason  of  the  existence  of  the  no  recla- 
mation clause  under  conditions  where  the  government,  pressing  his 
claim,  has  obtained  an  arbitration  protocol  and  brought  it  before  the 
arbitrators  for  adjudication  on  the  merits. 

In  other  words,  although  the  clause  is  held  to  be  not  binding  upon 
the  government,  yet  when  the  government  proceeds  according  to  the 
only  manner  in  which  it  can  obtain  for  its  citizen  a  remedy  upon  the 
claim,  either  by  its  insistence  upon  war  or  upon  an  international  arbi- 
tration, and  has  obtained  an  arbitration,  the  clause  is  still  valid  to  the 
extent  of  preventing  the  government  from  obtaining  for  its  citizen  on 
such  arbitration  any  remedy  founded  on  the  merits  of  the  case. 

For  a  further  decision  of  Dr.  Barge  in  which  he  permitted  the 
claimants  to  recover  in  spite  of  the  no  reclamation  clause,  see  the  case 
of  Rudloff's  (Ralston's  Report,  pp.  192-239).  For  a  case  in  which 
he  held  that  the  clause  precluded  recovery  unless  on  a  judgment 
obtained  in  the  local  court,  see  the  Tumbull  case.    Ibid,,  p.  239. 
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The  honorable  umpire,  Mr.  Barge,  further  holds  that  all  of  these  con- 
tract claims  are  barred  because  the  assignment  of  them  from  the 

Orinoco  Shipping  and  Trading  Company,  Limited,  to  the  Orinoco 
Steamship  Company,  never  was  notified  to,  or  accepted  by,  the  Vene- 
zuelan government.  (Orinoco  Steamship  Co.  case  Ven.  Arb.  of  1903, 
93.) 

This  ruling  is  had  on  the  strength  of  his  interpretation  of  certain 
provisions  of  the  Venezuelan  code  which  are  alleged  to  give  an  assignee 
no  rights  until  after  notice  of  the  assignment  to  the  debtor. 

The  claim  is  founded  on  article  1496  of  the  Venezuelan  civil  code, 
which  provides  as  follows : 

An  assignee  has  no  rights  against  third  parties  until  after  notice  of 
the  assignment  has  been  given  to  the  debtor  and  when  said  debtor  has 
agreed  to  said  assignment.     (Id,,  80.) 

This  is  said  to  be  substantially  like  article  1690  of  the  French  civil 
code. 

From  this  section  the  Venezuelan  commissioner  argued  that  Vene- 
zuela was  entitled  to  look  upon  the  assignor,  the  Orinoco  Shipping  and 
Trading  Company,  Limited,  as  the  sole  owner  of  the  claims  analyzed, 
and  therefore  the  commission  had  no  jurisdiction  (id.,  81)  and  this 
argument  met  with  favor  from  the  umpire. 

It  is  claimed  by  the  counsel  of  the  Orinoco  Steamship  Company,  in 
his  application  to  the  United  States  government  to  obtain  a  reinvesti- 
gation of  this  claim  on  the  ground  of  the  invalidity  of  the  award  on  its 
face,  that  the  learned  umpire,  in  so  holding,  acted  upon  a  distinct  mis- 
take of  fact,  the  record  plainly  showing  to  the  contrary.  (Protest  of  the 
Orinoco  Steamship  C!o.,  in  U.  S.  of  America  Department  of  State,  27.) 

It  may  be  added  that  on  the  face  of  the  section  quoted  it  would  seem 
that  the  assignment  takes  effect  when  notice  is  given,  and  that  the 
filing  of  this  claim  by  the  assignee  in  the  office  of  the  secretary  of  state 
and  the  presentation  of  that  claim  diplomatically  and  final  arbitration 
upon  it  was  a  sufficient  notification  under  the  section. 

The  note  from  the  French  code  quoted  by  the  Venezuelan  commis- 
sioner shows  the  true  interpretation  of  this  code  to  be  that  so  far  as  the 
debtor  is  concerned,  his  only  right  to  object  is  on  the  basis  that  up  to 
the  time  of  notice  he  is  entitled  to  treat  the  assignor  as  the  owner  of  the 
claim,  a  very  proper  legal  rule.     This  to  protect  payments,  etc.,  made 
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without  notice.  But  this  is  a  far  cry  from  holding  him  entitled  to 
defeat  the  assigned  claim  on  the  ground  that  the  assignee  is  not  the 
owner. 

Thus,  Baudry-Lacantinerie,  in  his  note  to  article  1690  of  the  French 
civil  code  quoted  as  in  point  says : 

The  debtor,  the  claim  against  whom  has  been  assigned,  up  to  the  time 
that  the  assignment  has  been  notified  to  him,  or  that  he  has  formally 
accepted  it,  the  debtor,  the  claim  against  whom  has  been  assigned,  has 
the  right  to  consider  the  ceding  power  as  being  the  veritable  owner  of 
title  of  the  debt. 

This  clearly  shows  that  the  object  of  the  rule  as  to  notification,  so 
far  as  the  debtor  is  concerned,  is  to  prevent  him  from  being  liable  twice 
both  to  the  original  owner  and  to  the  assignee. 

The  Fabiani  Case 

(French-Venezuelan  Arb.,  1902,  Ralston's  Report,  p.  81.) 
Antoine  Fabiani,  through  France,  presented  claims  against  Vene- 
zuela aggregating  46,994,563.17  francs,  extending  over  the  years  1878 
to  1893.     {Id.,  111.) 

These  claims  embraced  two  great  divisions  as  they  were  afterward 
divided  by  the  first  umpire  before  whom  they  went  for  decision : 

Francs. 

(1)  For  denials  of  justice  arising  from  judiciary  acts 4,346,656.51 

(2)  For  denials  of  justice  arising  from  executive  acts  (faits 

du  prince) 42,647,906.66 

46,994,563.17 

The  first  class  of  claims  involved  seven  claims  on  which  damages 
were  allowed  by  the  first  umpire  to  the  amoimt  mentioned.     {Id.,  92.) 

The  second  class  of  claims  arose  out  of  numerous  executive  acts,  and 
involved  claims  arising  out  of  the  affairs  of  towage  and  of  the  railroad. 
{Id.,  107.) 

The  French  government  finally  brought  the  claims  to  an  interna- 
tional arbitration  xmder  the  following  documents: 

The  convention  concluded  February  24, 1891. 

Re  Fabiani's  claims: 

The  government  of  the  United  States  of  Venezuela  and  the  government 
of  the  French  Republic  have  agreed  to  submit  to  an  arbitrator  the 
claims  of  M.  Antonio  Fabiani  against  the  Venezuelan  government. 
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It  will  be  the  duty  of  the  arbitrator: 

First,  to  decide  whether,  according  to  the  laws  of  Venezuela,  the 
general  principles  of  the  law  of  nations  and  the  convention  in  force 
between  the  two  contracting  powers,  the  Venezuelan  government  is 
responsible  for  the  damages  which  M.  Fabiani  says  to  have  sustained 
through  denial  of  justice. 

Second,  to  fix,  in  case  such  responsibility  is  recognized,  as  to  allow 
part  of  the  claims  in  question,  the  amount  of  the  pecuniary  reparation 
that  the  Venezuelan  government  must  deliver  to  M.  Fabiani,  and  which 
will  be  paid  in  bonds  of  the  3  per  cent  diplomatic  debt  of  Venezuela. 

The  two  governments  have  agreed  to  request  the  president  of  the 
Swiss  Federation  to  kindly  take  charge  of  this  arbitration. 

The  present  declaration  will  be  submitted  to  the  approval  of  the  con- 
gress of  Venezuela. 

Done  in  duplicate  at  Caracas,  the  twenty-fourth  of  February,  one 
thousand  eight  hundred  and  ninety-one."     (W.,  110). 

The  "convention  in  force  between  the  two  contracting  powers''  was 
the  treaty  of  November  25,  1885,  which,  after  establishing  diplomatic 
relations,  contained  a  fifth  article  as  follows: 

Art.  5.  In  order  to  avoid  in  future  everything  that  might  interfere 
with  their  friendly  relations,  the  high  contracting  parties  agree  that 
their  diplomatic  representatives  will  not  interfere  in  the  matter  of 
claims  or  complaints  of  private  individuals  or  on  affairs  cognizable  by 
the  civil  or  penal  justice,  according  to  local  laws,  unless  the  question  is  a 
denial  of  justice  or  judicial  delays  contrary  to  use  or  to  law,  the  non-com- 
pliance with  a  definite  sentence,  or,  finally,  cases  in  which  in  spite  of  the 
exhaustion  of  legal  remedies  there  is  an  evident  infraction  of  the  treaties 
or  of  the  rules  of  the  law  of  nations.     (Id.,  111.) 

When  the  claims  were  presented  before  the  president  of  the  Swiss 
Federation  imder  the  convention  of  February  24,  1891,  Fabiani  and 
the  French  government  claimed  that  all  his  claims,  including  those 
arising  out  of  denial  of  justice  by  reason  of  the  judiciary  acts,  amount- 
ing to  4,346,656.51  francs,  as  well  as  those  arising  out  of  denial  of  jus- 
tice by  reason  of  executive  acts  (fails  du  prince)  amounting  to  42,647,- 
906.66  francs,  were  included  in  the  submission  and  were  to  be  arbi- 
trated on  the  merits. 

The  Venezuelan  government,  on  the  contrary,  claimed  that  only  the 
denials  of  justice  in  the  technical  sense  of  denials  of  justice  arising  from 
the  acts  of  the  judiciary  were  the  questions  before  the  arbitrator  and 
the  object  of  the  litigation,  and  not  the  denials  of  justice  based  on  these 
arbitrary  executive  acts,  jails  du  prince.     (Id,,  104.) 
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Thus  their  rejoinder  before  the  Swiss  arbitrator  was: 

It  is  absurd  and  monstrous,  from  a  judicial  point  of  view,  to  maintain 

that  the  party  signatory  of  an  agreement,  or  one  of  them,  have  had  in 

view  to  settle  a  question  outside  of  the  agreement.     The  arbitrator  can 

examine  and  retain  only  that  which  forms  the  object  of  the  agreement. 

Further: 

As  long  as  the  signers  of  the  agreement  have  not  given  to  this  accord 
a  more  extended  scope,  the  only  denial  of  justice  that  the  arbitrator 
ought  to  examine  is  that  which  the  cabinet  at  Paris  says  was  committed 
after  the  sixth  of  June,  1882,  mentioned  in  Article  I  of  the  protocol. 
Every  other  question  is  foreign  to  the  agreement,  and  it  can  have  no 
discussion  upon  the  point  of  the  departure  of  the  litigation  submitted  to 
arbitration.     (Id,,  104.) 

The  Swiss  arbitrator  agreed  with  the  Venezuelan  contentions,  and 
held,  construing  the  phrase  " denial  of  pistice'^  in  the  first  clause  of  the 
convention  of  February  24,  1891,  in  its  strict  technical  sense  to  mean 
only  denials  of  justice  arising  through  acts  of  the  judiciary. 

Thus  he  held : 

It  results,  from  the  evidence  of  the  very  text  of  the  agreement  and 
from  the  ensemble  of  the  facts  of  the  case,  that  the  respondent  govern- 
ment is  sued  solely  by  reason  of  the  non-execution  by  the  Venezuelan 
authorities  of  the  arbitral  award  rendered  at  Marseilles  on  the  date  of 
the  fifteenth  December,  1880,  between  Antoine  Fabiani  on  one  part, 
Benoit  and  Andre  Roncayolo  on  the  other  part. 

M.  Lachenal  adds : 

In  return,  Venezuela  does  not  incur  any  responsibility,  according  to  the 
agreement,  on  account  of  facts  foreign  to  the  judicial  authority  of  the 
defendant  state.  The  claims  which  the  petition  bases  upon  fails  du 
princey  which  are  either  changes  of  legislation  or  arbitrary  acts  of  the 
executive  power,  are  absolutely  withdrawn  from  the  decision  of  the 
arbitrator,  who  eliminates  from  the  procedure  all  the  allegations  and 
means  of  proof  relating  thereto,  as  long  as  he  could  not  reserve  them  to 
establish  other  concluding  and  connected  facts  relative  to  the  denial  of 
justice."     (W.,  94.) 

Thus,  before  the  Swiss  arbitrator,  Venezuela,  by  her  contention  that 
denials  of  justice  arising  from  the  arbitrary  acts  of  the  executive  were 
outside  of  the  agreement  of  submission,  and  that  only  denials  of  justice 
in  the  strict  sense  of  denials  of  justice  by  judiciary  act  were  within  it, 
was  enabled  to  prev€nt  an  investigation  of  the  merits,  and  a  decision 
on  the  merits,  of  the  claims  arising  from  these  arbitrary  acts,  fails  du 
prince,  by  the  Swiss  arbitrator. 
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Later,  a  new  convention  was  had  between  France  and  Venezuela 
for  the  submission  of  claims  broad  enough  to  include  the  surplus  claims 
of  Fabiani  thus  omitted  from  the  consideration  of  the  Swiss  arbitrator, 
and  Fabiani 's  case  was  presented  to  the  new  commission  thus  consti- 
tuted. 

Fabiani  thereupon  presented  the  surplus  claims  arising  from  denials 
of  justice  by  arbitrary  act  of  the  executive,  amounting  to  42,647,966.66 
francs,  not  passed  upon  on  the  merits  by  the  Swiss  arbitrator  under  the 
conditions  above  stated. 

Thereupon  Venezuela  raised  the  claim  that  these  claims  were  res 
adjudicataf  and  could  not  be  re-investigated  on  the  merits,  and  were 
barred  by  the  decision  of  the  Swiss  arbitrator  excluding  them  from  his 
consideration. 

The  Hon.  Mr.  Frank  Plumley,  umpire,  decided  that  the  former 
decision  was  res  adjvdicata  and  a  bar  U)  the  presentation  of  the  surplus 
claims,  and  that  France,  by  entering  into  the  submission  to  arbitration, 
had  surrendered  aU  Fabiani 's  claims  except  those  arising  out  of  a  denial 
of  justice  by  an  act  of  the  judiciary. 

Thus,  without  the  merits  of  Fabiani's  claims  as  to  denials  of  justice 
arising  from  executive  acts  having  ever  been  passed  upon  on  the  merits, 
the  rule  of  res  adjvdicata  was  held  to  apply. 

This  in  face  of  the  recognized  principle  that  in  order  for  the  rule  of 
res  adjvdicata  to  apply,  the  subsequent  litigation  must  be  for  the  same 
cause  of  action  (which  was  not  the  case  here),  and  the  former  decision 
must  be  a  decision  on  the  merits  (which  was  not  the  case  here.) 

Thus,  also,  the  umpire  held,  that  under  a  contract  whereby  France 
submitted  certain  claims  for  decision  to  an  arbitrator,  implying  the 
intention  that  whatever  claims  were  submitted  should  be  passed  upon 
on  the  merits  and  were  not  admitted  by  France  to  be  unfounded, 
France  relinquished  her  rights  and  the  rights  of  her  nationals  to  a 
major  portion  of  these  claims  as  entirely  unfounded  and  thereby  sur- 
rendered them.  And  this  conclusion  is  reached  because  a  subsequent 
clause  in  the  instrument  is  construed  to  cut  the  general  words  "  the 
claims''  in  the  first  part  which  are  submitted  for  decision  down  only  to 
a  portion  of  the  claims  on  which,  by  the  latter  portion  of  the  document, 
damages  can  be  awarded. 

Thus,  out  of  an  agreement  to  submit  alleged  claims  to  a  decision  is 
evolved  the  implied  surrender  of  the  very  claims  themselves.     And 
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this  is  done  when  the  construction  that  the  general  words  of  the  first 
part  of  the  document  are  limited  by  the  special  words  of  the  later 
clause  so  as  to  make  the  claims  submitted  by  the  language  of  the  first 
portion  cover  only  the  claims  which  by  the  latter  portion  were  to  be 
passed  upon  on  the  merits,  and  thus  construe  the  whole  instrument 
together,  was  the  natural  and  straightforward  constructions  that  ought 
necessarily  to  have  been  adopted  and  which  would  have  produced 
justice. 

The  decision,  therefore,  is  upon  its  face  a  misapplication  of  the 
doctrine  of  res  adjudicata  and  a  misconstruction  of  the  convention. 
It  results  in  the  absolute  injustice  of  preventing  a  decision  of  the 
claims  on  the  merits  and  allows  the  Venezuelan  government  to  blow 
both  hot  and  cold  in  regard  to  the  same  matters.  For  they  claimed 
that  the  denials  of  justice  foimded  on  arbitrary  acts  of  the  executive 
were  not  before  the  Swiss  arbitrator  as  being  outside  of  the  terms  of 
the  convention.  In  this  they  were  probably  technically  right,  if  the 
words  "  denial  of  justice ''  in  the  first  paragraph  are  strictly  and  techni- 
cally construed.  And  then  they  come  before  the  second  arbitrator  and 
in  effect  allege  that  the  very  issues  as  to  the  denials  of  justice  arising 
out  of  arbitrary  acts  of  the  executive,  which  they  had  thus  claimed 
were  out  of  the  purview  of  the  first  arbitrator's  decision,  have  been 
barred  by  that  decision. 

As,  therefore,  these  claims  arising  out  of  denial  of  justice  based  on 
arbitrary  executive  action  are  not  the  same  causes  of  action  as  the 
denials  of  justice  based  on  judiciary  action,  the  merits  of  which  were 
passed  upon  by  the  Swiss  arbitrator,  and  as  the  claims  based  on  the 
faiis  du  prince  were  not  passed  upon  on  the  merits  by  the  Swiss  arbi- 
trator, it  would  seem  that  the  decision  of  the  Hon.  Mr.  Plumley  is  not 
to  be  supported  on  the  ground  of  res  adjudicata. 

On  investigating  the  grounds  upon  which  he  bases  his  conclusions, 
we  find  that  the  inequitable  result  arrived  at  has  been  accomplished 
by  the  adoption  of  involved  reasoning  based  on  a  technical  construc- 
tion of  a  few  phrases  and  words  in  the  convention,  omitting,  from  the 
arbitrator's  purview  the  broad  objects  of  the  instrument,  and,  as  it 
were,  fixing  his  eyes  upon  one  or  two  expressions  and  excluding  all 
others  from  consideration. 

His  attempt  through  thirty-six  printed  pages  of  an  opinion  to  give 
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tangible  reasons  for  the  inequitable  results  at  which  he  arrives  may  be 
divided  into  two  portions,  namely,  his  res  adjudicata  ground,  and  his 
compromise  ground. 

His  Res  AdjudiccUa  Ground 

He  argues  that  because  the  words  "  the  claims"  are  used  in  the  first 
portion  of  the  instrument,  therefore, "  the  claims**  means  the  claims  for 
denials  of  justice  by  acts  of  the  judiciary  and  also  the  claims  for  denials 
of  justice  by  acts  of  the  executive. 

The  umpire  also  supports  his  decision  on  the  ground  that  France 
released  to  Venezuela  the  claims  arising  out  of  fails  du  prince. 

Hence  the  Swiss  arbitrator  passed  on  both  classes  of  claims,  because 
both  classes  of  claims  were  submitted  under  the  submission.  Hence 
when  he  decided  that  damages  were  only  to  be  had  on  the  claims  based 
on  denials  of  justice  by  judiciary  action,  and  dismissed  the  claims 
arising  out  of  denial  of  justice  by  executive  action,  he  passed  on  all  the 
claims  submitted  to  him,  and  hence  there  is  res  adjudicata. 

We  note  that  his  argument  nowhere  asserts  that  that  portion  of 
"  the  claims**  covered  by  the  claims  for  denials  of  justice  by  executive 
acts  have  been  passed  upon  "  on  the  merits.**  But  there  is  a  sort  of  an 
implication,  without  the  expression,  throughout  the  verbiage  of  the 
opinion  that  they  have  somehow  been  passed  upon  on  the  merits  so  as 
to  have  the  res  adjudicata  rule  apply. 

To  put  the  argument  in  its  strongest  form.  He  argues  that  because 
the  first  arbitrator  passed  on  them,  holding  them  not  to  be  a  class  on 
which  he  could  give  damages  under  the  convention,  and  hence  that  he 
would  not  inquire  into  their  validity,  that  hence  there  was  a  decision 
on  the  merits  barring  future  action.  But  the  umpire  overlooks  that 
such  action  of  the  Swiss  arbitrator  is  not  a  passing  on  the  merits  of  the 
claims  on  denials  of  justice  for  executive  act.  It  is  a  mere  determina- 
tion that  damages  on  any  such  claims  are  not  submitted  to  the  arbitra- 
tor for  decision. 

Hence  that  the  merits  of  the  claim  are  not  submitted; 

Hence  that  the  claims  are  not  submitted  within  the  meaning  of  the 
convention; 

Hence  that  there  is  no  decision  on  the  merits,  and 

Hence  that  there  is  no  bar. 
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Every  court  in  ruling  that  a  claim  is  not  before  it  for  adjudication 
on  the  merits,  must,  in  a  certain  sense,  pass  upon  it.  But  this  is  not 
the  kind  of  passing  on  it  which  the  res  adjudicata  rule  requires  to  con- 
stitute a  bar. 

Also  every  court  in  construing  its  power  to  decide  under  a  protocol 
limiting  its  jurisdiction  has  to  pass  on  the  nature  of  the  claims  presented 
to  determine  what  claims  are  before  it  for  adjudication.  But  this  is 
not  such  a  passing  as  constitutes  a  bar  when  it  decides  that  it  can  not, 
under  the  protocol,  take  into  consideration  the  merits  of  a  certain  class 
of  the  claims. 

For  the  rule  requiring  the  merits  to  be  passed  upon  before  the  res 
adjudicata  rule  applies  to  a  bar  a  future  action,  allows  an  investigation 
into  the  former  decision  to  discover  whether  the  merits  of  the  claim 
were  actually  passed  upon.  If  not,  the  rule  of  res  adjudicata  does  not 
apply. 

It  is  evident,  therefore,  that  so  far  as  concerns  the  rule  of  res  adjvdir 
caia,  there  was  no  circumstance  before  the  court  establishing  such  a 
former  decision  as  would  bring  the  case  within  the  rule,  and  the  deci- 
sion is  unwarranted  on  its  face. 

As  to  the  compromise  ground  and  alleged  release  by  France  to  Vene- 
zuela of  the  claims  arising  out  of  faits  du  prince. 

He  arrives  at  this  result  by  construing  the  convention  to  mean 
that  France,  in  submitting  "the  claims"  to  the  arbitrator  and  pro- 
viding for  damages  only  on  claims  arising  from  denial  of  justice, 
thereby  released  all  other  claims  not  arising  from  the  technical  defini- 
tion of  denial  of  justice. 

The  argument  is  that  because  France  "  agreed  to  submit  to  an  arbi- 
trator the  claims  of  M.  Antoine  Fabiani,''  and  then  by  the  first  article 
such  arbitrator  was  "  to  decide  whether  *  *  *  the  Venezuelan 
government  is  responsible  for  the  damages  which  M.  Antoine  Fabiani 
says  to  have  sustained  through  denial  of  justice,"  that  thereby  all 
claims  of  Mr.  Fabiani  not  within  the  technical  meaning  of  "  denial  of 
justice"  were  released  by  France  to  Venezuela.  In  so  construing  the 
document,  the  umpire  overlooks  the  general  rule  of  construction  that  a 
document  is  to  be  construed  as  a  whole,  and  the  interpretation  of  gen- 
eral words  in  one  portion  of  a  document  should  be  cut  down  to  particu- 
lars, if  necessary,  by  a  future  definition  of  the  general  words  contained 


396  THE  AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

in  other  parts.  Hence  the  rational  interpretation  of  the  words  "  the 
claims''  in  the  first  portion  of  the  convention  as  used  in  connection 
with  the  words  "denial  of  justice''  later  on  in  the  first  article  of  the 
convention  as  defining  the  claims  on  which  damages  are  to  be  assessed 
under  the  subdivision  would  require  that  the  claims  intended  to  be 
covered  by  the  two  dependent  clauses  should  be  the  same  in  both 
instances,  namely,  the  claims  arising  out  of  denial  of  justice  by  act  of 
the  judiciary — that  being  the  definition  given  to  the  words  "denial  of 
justice  "  alone  by  the  Swiss  arbitrator.  To  rule  otherwise  is  to  rule  the 
absurdity  that  the  parties  to  this  convention  submitted  the  claims  of 
M.  Fabiani — those  on  which  damages  could  be  recovered,  namely,  the 
claims  arising  from  the  denials  of  justice  by  act  of  the  judiciary,  and 
those  on  which  no  damage  could  be  recovered,  namely,  the  claims 
arising  from  the  denials  of  justice  by  act  of  the  executive,  to  the  arbi- 
trator to  be  decided,  meaning  aU  the  while  to  admit  that  the  large  class 
of  the  claims  arising  from  the  denials  of  justice  by  the  executive  so 
submitted  to  decision  were  then  and  there  admitted  by  one  of  the 
parties  to  the  arbitration  agreement  to  be  claims  on  which  no  decision 
could  be  made  or  was  necessary  thereunder  and  to  be  claims  on  which 
no  damages  could  be  awarded  thereunder  and  that  the  result  of  so  sub- 
mitting them  to  decision  by  the  arbitrator  was  to  then  and  there  admit 
them  to  be  utterly  groundless  and  to  release  and  discharge  them  for- 
ever. 

Truly,  a  most  remarkable  construction  to  place  upon  a  convention 
submitting  claims  to  arbitration. 

Mr.  Plumley  dwells  on  the  words  "  the  claims"  and  interprets  them 
to  mean  "all  claims."  Accepting  then  the  construction  of  the  Swiss 
arbitrator  that  the  further  provisions  of  the  convention  allowed  him 
to  find  damages  only  on  claims  arising  from  denials  of  justice  by  act  of 
the  judiciary,  he  thence  argues  that  all  claims  for  damages  arising  from 
denials  of  justice  by  act  of  the  executive  are  waived  and  released. 
But  if  the  learned  umpire  is  to  be  allowed  to  twist  the  words  "the 
claims"  to  mean  "all  claims"  and  thence  by  verbal  gymnastics  to  dis- 
cover a  release  of  "the  claims"  in  the  very  agreement  which  submits 
"the  claims"  to  arbitration,  certainly,  we  are  entitled  to  extract  the 
meaning  of  the  parties  from  the  further  language  they  have  used  and  to 
dwell  upon  the  necessary  meaning  of  the  words  "  to  submit  to  an  arbi- 
trator" likewise  used  in  the  convention.     For  surely  this  language 
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does  not  mean  that  France,  one  of  the  parties  to  this  submission,  by 
submitting  "the  claims"  "to  arbitration"  thereby  in  the  very  act 
admits  that  three-fourths  of  "the  claims"  so  agreed  to  be  submitted 
to  the  arbitrator  are  irrecoverable;  and  thereby,  in  the  very  act  of 
submission  made  by  said  document,  forever  releases  the  said  claims 
to  the  other  party  to  it.  Yet,  this  absurd  construction  of  an  agree- 
ment to  submit  claims  to  arbitration  is  the  practical  effect  of  the 
learned  umpire's  conclusion. 

The  convention  speaks  of  the  claims  in  only  two  places;  it  says,  the 
government 

has  agreed  to  subject  to  an  arbitrator  the  claims  of  M.  Antoine  Fabiani, 

*  *    *    it  will  be  the  duty  of  the  arbitrator,  first,  to  decide  whether 

*  *  *  the  Venezuelan  government  is  responsible  for  the  damages 
which  M.  Fabiani  is  said  to  have  sustained  through  the  denials  of  justice. 

It  is  clear,  therefore,  since  only  damages  "  sustained  through  denials 
of  justice"  are  to  be  passed  upon  by  the  arbitrator  that  "the  claims" 
submitted  to  decision  are  only  "the  claims"  for  "damages  sustained 
through  denials  of  justice."  And  when  "denial  of  justice"  has  been 
construed  to  mean  "denial  of  justice  by  act  of  the  judiciary  alone," 
then  "the  claims"  through  "denial  of  justice  by  act  of  the  executive" 
are  not  included  in  the  submission.  To  get  at  the  alleged  release 
and  bar  the  learned  umpire  has,  first,  to  construe  the  words  "the 
claims"  to  mean  "all  claims."  A  stretch  of  interpretation  strangely 
gratuitous  and  unwarranted  under  the  circumstances.  Having  made 
this  gratuitous  change  in  the  document,  he  then  construes  a  sub- 
mission of  all  claims  on  which  the  arbitrator  is  to  pass  as  to  damages, 
on  only  a  part  of  them  to  be  a  release  of  the  balance  of  the  claims. 
Truly,  a  remarkable  construction  to  place  upon  a  document  which  on 
ite  face  shows  that  whatever  claims  are  submitted  to  the  arbitrator  are 
claims  which  are  to  be  passed  on  their  merits.  For  certainly  an 
agreement  to  submit  claims  to  an  arbitrator  is  not  an  agreement 
admitting  that  the  claims  so  submitted  are  invalid  and  are  thereby 
released.  For  how  imder  any  sensible  construction  can  it  be  claimed 
that  France  can  be  construed  to  release  "the  claims"  she  submits 
to  decision,  when  she  thus  expressly  says  that  she  submits  them 
to  be  decided.  Hence  "the  claims"  must  be  construed  in  connec- 
tion with  the  claims  on  which  damages  are  to  be  assessed  arising 
from  denial  of  justice  mentioned  in  paragraph  first.     Being  so  con- 
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stnied  they  must  be  restricted  to  all  claims  which  the  definition  of  the 
balance  of  the  document  shows  were  actually  submitted  for  decision, 
namely,  claims  arising  out  of  denial  of  justice  by  act  of  the  judiciary. 

Then  by  hair  splitting  and  word  twisting  certain  claims,  apparently 
just  because  not  met  upon  the  merits  before  either  tribimal  by  Vene- 
zuela, have  never  been  investigated  upon  the  merits  and  are  held  to 
be  barred  or  released.  This  inequitable  result  is  arrived  at  when  the 
ruling  should  have  been  that  the  convention  of  February  24,  1891, 
covered  such  claims  only  as  were  submitted  for  decision,  that  is,  for 
decision  on  the  merits.  For  it  would  be  strange  to  hold  that  the  parties 
intended  to  submit  claims  for  decision  except  to  decision  on  the  merits, 
that  is,  viewing  their  general  and  fair  intention  in  the  premises  that  the 
Swiss  arbitrator  had  authority  to  determine  what  claims  were  so  sub- 
mitted imder  the  convention. 

WTien  he  held  imder  the  words  "denial  of  justice"  that  only  claims 
arising  from  denial  of  justice  in  its  strict  and  technical  sense,  namely, 
denial  of  justice  through  judiciary  acts  and  not  through  acts  of  the 
executive  as  intended  the  general  words  "the  claims''  of  the  first 
part  of  the  contract  became  at  once  limited  by  implication  to  "  the 
claims"  arising  from  denial  of  justice  by  judiciary  act. 

There  were  nine  of  them  in  existence,  and  hence  "  the  claims"  was  a 
proper  definition.  Hence  the  claims  of  M.  Fabiani  arising  out  of  denial 
of  justice  by  executive  act  were  not  passed  upon  by  the  Swiss  arbitrator 
or  even  investigated  for  the  purpose  of  passing  on  their  merits;  and 
that  decision  can  be  no  bar. 

Thereupon  a  decision  on  the  merits  in  the  second  arbitration  could 
have  been  had,  and  justice  done,  if  justice  lay  that  way.  For  certainly 
no  justice  is  done  where  no  attempt  is  made  to  pass  upon  the  merits  of 
the  claims. 

The  umpire  concludes  his  elaborate  opinion  with  the  foUo^iing 
worrJs : 

On  a  careful  review  of  the  history  of  this  claim  from  its  origin  to  this 
date,  enlightened  by  study  and  reflection,  fortified  in  principle,  and  con- 
trolled by  reason,  responsive  to  his  conscientious  conception  of  duty,  the 
judgment  of  the  umpire  is  clear  and  positive; 

that  under  the  agreement  of  February  24, 1891,  the  Swiss  award  is  a 
bar  to  the  present  claims  submitted. 
Qui  n'excuse,  s'accuse. 


A  PERMANENT  TRIBUNAL  OF  INTERNATIONAL  ARBITRATION     399 

CONCLUSIONS 

The  foregoing  examples  have  been  given  for  the  purpose  of  bringing 
to  the  attention  of  the  reader  the  mistakes,  the  absurd  errors,  the  gross 
blunders  and  the  actual  corruption  amounting  to  a  travesty  on  justice 
which  have  occurred  in  international  arbitrations  of  private  claims 
under  the  present  system  of  constituting  those  courts  as  occasion 
arises.  If  such  miscarriages  of  justice  have  occurred  in  international 
arbitration  of  private  claims,  what  shall  be  said  of  the  possibilities  or 
probabilities  of  like  results  in  the  international  arbitration  of  public 
questions. 

On  the  one  hand  in  the  arbitration  of  public  claims  there  is  greater 
danger  of  such  failures  arising  from  the  following  causes : 

We  there  find  the  disturbing  influence  of  national  patriotism,  inter- 
national associations,  friendly  or  inimical,  history  and  environment, 
personal  prejudice,  or  trends  of  affection  or  feeling  and  the  natural  bias 
arising  from  one  or  more  of  these  affecting  the  minds  of  the  arbitrators. 

On  the  other  hand,  in  the  arbitration  of  private  claims  there  is 
greater  danger  of  such  failures  arising  from  the  fact  that  the  personnel 
of  such  commissions  is  usually  less  carefully  chosen  than  in  the  case  of 
public  claims. 

In  citing  instances  to  prove  miscarriages  of  justice  in  international 
arbitrations,  and  thereby  to  prove  the  present  defects  in  the  system 
arising  out  of  the  absence  of  a  permanent  court  constituted  of  judges 
having  fixed  tenure  of  office  and  fixed  salaries,  we  purposely  refrained 
from  calling  in  question  the  justice  of  the  decisions  in  the  cases  involv- 
ing the  great  public  questions.  This  because  aside  from  the  prejudice 
and  passion  apt  to  be  encountered  in  dealing  with  such  questions,  the 
mere  task  of  proving  the  injustice  of  any  such  decision  in  any  one 
instance,  even  if  the  writer  were  successful  in  the  effort,  would  require 
volumes  for  its  proper  presentation. 

Witness  the  large  octavo  volume,  entitled  The  Neutrality  of  Great 
Britain  During  the  American  Civil  War,  by  Montague  Bernard  (Long- 
man &  Green,  1870),  written  to  prove  under  the  doctrines  of  inter- 
national law  the  exact  contrary  of  the  decision  of  the  arbitrators  in 
the  case  of  the  Alabama  award. 

The  numerous  inequities — to  call  them  by  no  harsher  name — the 
glaring  instances    of   injustice  which  have  occurred   through   the 
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decisions  of  arbitrators  on  international  private  claims  indicate  a 
startling  weakness  in  the  character  or  the  constitution  of  those  tribu- 
nals, and  have  been  a  source  of  much  criticism  and  dissatisfaction. 

The  cases  above  given  have  been  cited  to  prove  not  that  international 
arbitration  is  a  failure,  but  that,  as  practiced  at  present,  its  guarantees 
of  the  probability  of  a  just  result  are,  in  the  light  of  experience,  not 
sufficiently  certain  to  lead  statesmen  to  submit  many  great  questions 
to  such  means  of  settlement. 

As  the  cause  of  the  persistence  in  municipal  law  of  private  war  and 
trial  by  battle  as  solvents  of  the  disputes  of  men  against  the  competing 
institutions  of  trial  by  jury  or  court  was  the  frailty  of  human  nature 
arising  out  of  j)erjury  in  witnesses,  leading  to  impositions  upon  the 
court  and  unjust  decisions,  so  the  cause  of  the  persistence  in  interna- 
tional law  of  public  war  as  a  solvent  of  the  disputes  of  nations  against 
the  competing  institution  of  international  arbitration  may  be  sought  in 
the  frailty  of  men  arising  out  of  the  ignorance,  the  lack  of  a  just  balance, 
or  the  corruption  of  international  arbitrators  leading  to  unjust  decisions. 

THE  REASONS  FOR  THE  FAILURES  OF  INTERNATIONAL  ARBITRATION 

UNDER  THE  PRESENT  SYSTEM 

The  reasons  for  the  failures  of  international  arbitration  are  not  far  to 

As  to  private  claims  the  defects  have  been — 

(1)  The  careless  selection  of  unfit  judges.  Usually  comparatively 
obscure  lawyers  are  appointed  as  commissioners.  This  is  done  as  a 
reward  for  political  services  or  by  reason  of  family  connections.  They 
are  generally  men  unskilled  in  the  doctrines  of  international  law — a 
branch  of  law  distinct  in  itself,  and  needing  careful  preparation  and 
study  to  master  its  intricacies. 

(2)  The  courts  so  selected  and  constituted  have  been  of  evanescent 
and  fugitive  character,  created  for  the  decision  of  one  or  more  special 
claims,  and  dying  with  the  decision  of  the  dispute  or  disputes  so  sub- 
mitted. The  result  has  been  great  contradiction  in  their  rulings. 
Witness  the  contradictory  decisions  in  the  Venezuelan  arbitrations  of 
1903  as  to  the  validity  or  invalidity  of  the  no  reclamation  clause  in 
Venezuelan  contracts. 

Mr.  Barge,  the  umpire  of  the  American  Venezuelan  arbitrations  of 
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1903,  decided  the  no  reclamation  clause  to  be  valid.  (Re  Orinoco 
Case,Ven.Arb.,1903,73,92.  TumbullCase,id.,201,204.)  While  Mr. 
Pluinley,  the  umpire  in  the  British  Venezuelan  arbitrations,  and  Mr. 
Ralston,  the  umpire  in  the  Italian  Venezuelan  arbitrations,  decided 
that  the  the  clause  is  invalid.  (Selwyn  Case,  Ven.  Arb.,  1903,  p.  322; 
Martini  Case,  id.,  pp.  819,  841.) 

Under  such  circumstances  with  changing  courts  and  changing  person- 
nel no  law  of  precedents  can  be  consistently  developed. 

Thus  one  great  and  valuable  fountain  for  the  growth  and  establish- 
ment of  a  body  of  international  law  along  lines  of  consistent  growth 
and  expansion,  such  as  has  made  the  English  common  law  worthy  of 
the  phrase  applied  to  it  by  its  most  enthusiastic  champions  "  the  per- 
fection of  human  reason, "  Is  lost  without  compensating  benefit. 

(3)  Such  personal  bias  as  may  e^dst  through  racial  or  national 
feeling  or  environment.  In  these  cases  this  is  almost  a  negligible 
quantity. 

(4)  The  absence  of  a  fixed  tenure  of  office  and  fixed  salary.  This 
essential,  recognized  as  an  absolute  essential  in  our  constitution  of  the 
municipal  courts,  is  absent,  and  the  courts  so  established  to  this  extent 
imperfectly  constituted. 

Asia  public  claims ,  the  defects  have  been — 

(1)  In  these  cases  the  selection  of  judges  is  usually  made  with 
greater  care  than  in  the  case  of  private  claims.  But  objection  may 
still  be  made  in  some  instances  on  the  same  grounds  as  stated  in 
regard  to  the  judges  selected  for  the  arbitrament  of  private  claims. 

(2)  The  ephemeral  and  fugitive  character  of  these  courts  as  now 
constituted  is  here  one  of  the  greatest  drawbacks  to  the  adoption  of  the 
system. 

(3)  The  personal  and  national  bias  arising  from  birth,  history  and 
environment  is  here  of  commanding  importance.  Some  publicists 
have  insisted  that  for  this  very  reason  no  national  of  the  nations  inter- 
ested in  the  litigation  should  sit  as  an  arbitrator  on  such  a  tribunal. 
In  this,  for  reasons  not  explainable  in  the  space  here  afforded,  we  do  not 
agree. 

(4)  The  absence  of  a  fixed  tenure  of  office  and  fixed  salary.  The 
lack  of  this  essential  has  been  repeatedly  insisted  upon  as  the  prime 
defect  in  the  courts  as  now  constituted. 
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THE  REMEDY 

How,  then,  can  these  defects  be  cured,  and  how  can  the  system  be 
improTed?    The  answer  lies  in  the  answer  to  another  question. 
What  are  the  essential  quaUfications  of  a  judge?    We  answer — 

(1)  Honesty; 

(2)  Intelligence,  which  includes  learning  and  sound  judgment ; 

(3)  ImpartiaUty. 

To  obtain  these  things  we  should  select  men  of  proved  probity,  of 
evident  skill  in  the  art  involved,  and  having  the  least  possible  bias  of 
personal  character  or  judgment,  men  of  sound  and  well  balanced 
mimls  as  distinguished  from  men  of  idiosyncratic  ideas. 

To  obtain  this  impartiality,  which  Socrates  placed  as  the  last  and 
Clowning  attribute  of  the  four  virtues  of  a  judge,  we,  according  to  our 
practice  in  municipal  law,  remove  him,  as  far  as  possible,  from  wordly 
cares  and  temptations.  This  is  done  by  making  his  position  and 
8alar>*  jiemuuient — a  life  tenure  during  good  behavior.  Two  objects 
an^  thus  accomplished.  His  court  is  made  a  permanent  court  thus 
alk^wing  the  full  operation  of  the  rule  of  stare  decisis  and  the  effects 
of  his  dwisk>ns  are  not  visited  upon  him. 

How  difficult  it  is  for  an  international  arbitrator  to  decide  public 
qiie^tkms  contrarj'  to  the  views  of  his  co-nationalists  and  their  side  of 

tht^  ilispute* 

In  the  oasi*  of  a  late  arbitration  between  the  United  States  and 
Urt^t  Britain  in  the  issues  of  which  the  Canadians  were  vitally  inter- 
t^t^l  the  great  reputation  for  wisdom  and  honesty  of  the  chief  justice 
of  Kuglanil  who  agriHHl  with  the  American  arbitrators  in  holding 
aitniiUMt  the  Canaiiian  contentions,  thereby  casting  the  vote  neces- 
msv\  to  umke  tlu»  awanl,  did  not  suffice  to  protect  him  from  the  most 
biltt^r  attacks  on  liis  n\otives  and  character.  Imagine  his  position 
hail  ho  had  to  look  forwanl  (after  rendering  his  decision)  to  going 
Imok  ti»  Hviun,  Hiui  making  his  living,  in  Canada. 

What  wo  hnvo  di>iu\  therefore,  to  make  our  judges  in  municipal  law 
NUlH^ior  ti>  tho  acrideiits  and  cireumstances  of  life  in  order  to  make 
thoiM  iiupiU'tial.  wo  must  do  for  our  judges  in  international  arbitration. 

Ih  inlonialituud,  much  more  than  in  municipal  disputes,  the  preju- 
dhH»  and  hian  fn>iu  tmr  surixnmdings,  associates,  history  and  environ- 
\\m\{  aivapl  li>HWay  iho  mindsand  pervert  thejudgments  of  good  men 
|l\vln(l  to  Ih»  Jvwt  judgtvs. 
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For  all  the  greater  reason,  therefore,  should  we  in  international 
afifairs  do  at  least  as  much  as  has  been  done  in  municipal  affairs  to 
remove,  as  far  as  possible,  these  causes  of  possible  failure  of  interna- 
tional arbitration  as  a  sytem  for  the  settlement  of  international  disputes. 

Permanent  life  tenure  of  judges  during  good  behavior  is  the  person- 
nel demanded,  therefore,  for  an  international  court  of  arbitration. 
This  necessitates  the  creation  of  a  body  of  jurists  who  shall  be  made 
independent  as  the  United  States  supreme  court  is  independent. 
In  other  words,  the  Hague  tribunal  should  be  a  permanent  court  of 
limited  number  with  salaries  sufficient  to  attract  men  of  distinction 
and  ability  to  accept  appointment  to  the  court. 

A  PERMANENT  COURT  OF  FIFTEEN  JUDGES  SHOULD  BE  ESTABLISHED 

AT  THE  HAGUE 

In  the  Hague  tribunal  of  the  present  day  we  have  a  tribunal  which 
can  easily  be  modified  into  an  international  court  of  arbitration  having 
the  proper  characteristics  suggested. 

As  at  present  constituted,  this  tribiuial  consists  of  a  list  of  fifty  judges 
nominated  up  to  1900  and  as  four  can  be  nominated  by  each  of  the 
twenty-six  signatory  powers,  the  total  number  possible  is  one  hundred 
and  four.  As  so  constituted,  the  number  is  entirely  too  large  for 
such  a  court  to  sit  as  a  court  and  do  practical  work. 

As  it  is  desired  to  change  this  into  a  permanent  court  of  limited 
number,  it  is  necessary  to  do  so  by  a  process  of  exclusion.  In  effecting 
this  result  individual  interests  of  individual  nations  must  be  sacrificed 
for  the  public  good. 

While  the  doctrines  of  ideal  justice  demand  an  equality  among 
nations  as  they  do  an  equality  among  men,  the  relative  conditions  of 
the  world  necessitate  a  different  treatment  of  practical  questions  if 
practical  results  are  to  be  accomplished.  The  difficulty  with  all  inter- 
national congresses  lies  in  the  fact  that  the  first  class  powers  of  the 
world,  the  great  nations,  see  in  such  gatherings,  where  big  and  little 
nationshave  the  same  equality  of  one  vote,  danger  to  their  special  inter- 
ests arising  out  of  the  fact  that  the  comparatively  weak  are  thus  able  to 
impose  their  will  upon  the  comparatively  strong.  This  reversal  of  the 
conditions  existing  in  the  world  at  large  outside  of  the  walls  of  such  a 
congress  is  one  to  which  the  great  nations  will  naturally  not  tamely 
submit — when  any  important  issues  are  at  stake. 
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The  value  in  a  court  of  international  arbitration  lies  in  its  ability  to 
enforce  its  decrees  even  against  an  unwilling  disputant  and  defeated 
litigant.  The  power  to  accomplish  this  must  spring  from  the  powers  as 
they  exist  in  the  outside  world,  that  is,  from  a  combination  of  the  great 
nations  pledged  to  enforce  the  court's  decrees. 

The  preponderance  in  wordly  afifairs  of  the  great  nations,  therefore, 
must  be  recognized  and  given  effect  in  such  a  tribunal  if  the  tribunal  is 
to  have  the  respect,  the  confidence  and  the  backing  of  the  great 
nations.  This  is  practical  common  sense,  and  however  far  from  the 
ideal  of  the  theory  of  the  establishment  of  such  a  tribunal  facts  as  they 
are  must  be  recognized  in  its  constitution  if  its  constitution  is  to  be 

relatively  fitted  to  its  environment. 

The  suggestion,  therefore,  is  that  each  of  the  first  class  powers  of  the 
world  signatory  to  the  Btigue  convention,  be  given  the  appointment  of 
one  member  of  the  proposed  great  tribunal.  Thus,  for  example. 
Great  Britain,  Grermany,  Russia,  France,  the  United  States,  Austria, 
Italy,  Spain,  Turkey,  Japan  and  China,  would  have  one  member  each, 
making  eleven  judges.  The  smaller  and  less  powerful  nations  would 
be  represented  upon  the  tribunal  by  a  system  of  representation.  Thus 
let  the  smaller  European  states,  such  as  Norway,  Denmark,  Belgium, 
Switzerland,  Greece,  etc.,  select  two  members,  and  let  the  remainder  of 
the  signatory  powers,  Mexico,  Persia  and  Siam  select  two  members. 

We  would  then  have  a  court  constituted  with  fifteen  members,  a 
membership  not  too  large  in  view  of  the  important  questions  involved. 
For  the  decision  of  any  case,  even  the  smallest,  might  affect  immense 
interests  that  might  thereafter  come  up  to  be  decided  under  the  rule 
of  international  law  thus  invoked  and  applied. 

With  the  benefit  should  go  the  burden.  So  each  country  should  pay 
the  salaries  of  the  judges  and  the  expenses  of  the  court  based  on  its 
proportionate  membership  in  the  total  membership  of  the  court. 

In  order  to  prevent  possible  lapses  from  grace  of  the  constituent 
members  of  the  court  in  carrying  out  the  proposed  plan,  each 
sovereignty  should  contribute  to  a  principal  fund  a  capitalized 
amount  whose  income  would  be  sufficient  to  meet  its  proportionate 
share  of  the  expenses  of  the  court  in  perpetuity,  or  until  further  pro- 
vision should  be  required.  Proper  arrangements  should  be  made  for 
the  proper  investment  of  this  fund  and  the  auditing  of  the  same. 

It  is  deemed  that  a  proper  salary  for  the  members  of  this  court 
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should  not  be  less  than  the  salaries  received  by  the  justices  of  the 
supreme  court  of  the  United  States  or  of  the  supreme  court  of  New 
York.  The  salary  of  the  chief  justice  of  the  supreme  court  of  the 
United  States  is  $13,500  per  annum  and  that  of  the  associate  judges, 
$12,500  per  annum.  The  justices  of  the  court  of  appeals  of  New  York 
receive  as  follows:  Chief  justice  $10,500  per  annum,  and  associate 
judges,  $10,000  per  annum,  with  allowance  of  $2000  apiece  for  ex- 
penses. We  suggest,  therefore,  that  a  proper  salary  for  the  judges  of  the 
permanent  court  of  international  arbitration  at  the  Hague  would  be 
$15,000  per  annum.  To  this  might  be  added  $2500  or  $5000  for  clerks 
and  incidental  expenses,  or  say  $20,000  for  each  judge.  With  a  staff 
of  fifteen  judges  the  total  expenses  of  the  personnel  of  the  court 
would  be  (say)  $300,000  per  annum.  An  expense  which  would,  how- 
ever, be  an  expense  of  only  $20,000  per  annum  for  each  signatory 
power  appointing  a  judge. 

Through  the  princely  gift  in  1903  of  $1,500,000  by  Andrew  Carnegie, 
a  private  citizen  of  the  United  States,  for  the  establishment  and  main- 
tenance of  a  proper  court  house  and  library  for  the  Hague  tribunal  the 
nations  of  the  world  are  relieved  from  that  increment  of  expense,  and 
only  the  salaries  of  the  judges  and  clerks  need  be  provided.  The 
world's  highest  court  so  constituted,  would  then  cost  the  United  States 
of  America  the  small  siun  of  $20,000  per  annum. 

We  now  pay  the  United  States  ministers  to  each  of  the  great  powers, 
such  as  Germany,  Great  Britain,  etc.,  a  salary  of  $17,500  per  annum, 
and  surely  the  United  States  of  America  and  each  of  the  other  great 
nations  of  the  world  could  find  no  excuse  for  failing  to  contribute  this 
comparatively  nominal  amount  to  the  maintenance  of  this  imposing 
court. 

In  the  fiscal  year  of  1905  the  powers  spent  on  their  armies,  as  follows : 
Russia,  $185,000,000;  Germany,  $157,000,000;  Great  Britain,  $153,- 
000,000;  France,  $133,000,000;  United  States;  $112,000,000;  India, 
$98,000,000;  Austria,  $84,000,000;  Italy,  $55,000,000;  and  Japan, 
$21,000,000. 

In  1906  the  United  States  expended  on  its  army  and  on  its  war 
department,  $93,659,462.    On  its  navy  department,  $110,956,107. 

On  the  twenty-eighth  day  of  February,  1907,  Lord  Tweedmouth, 
the  first  lord  of  the  admiralty  in  reporting  to  parliament  gave  the 


406  THE   AMERICAN   JOURNAL   OF   INTERNATIONAL   LAW 

naval  estimate  for  the  British  navy  for  1907  as  $40,500,000,  for 
new  construction  as  against  $46,175,000,  for  1906. 

With  such  enormous  sums  annually  spent  and  under  existing  cir- 
cumstances properly  sj)ent,  by  the  nations  of  the  world  in  maintaining 
their  armaments,  surely  no  nation  could  object  on  the  score  of 
economy  to  contribute  its  pittance  of  $20,000  a  year  to  the  good  work 
of  establishing  and  maintaining  a  permanent  court  of  international 
arbitration  and  thereby  advancing  the  cause  and  prospects  of  inter- 
national arbitration  as  a  substitute  for  public  war. 

Hence  the  objection  to  this  plan  that  it  would  be  a  costly  experi- 
ment is  too  trivial  to  be  entertained  for  a  moment.  A  single  decision 
in  the  first  case  referred  to  the  tribunal  avoiding  the  war  that  might 
otherwise  have  arisen  would  save  enough  money  as  compared  with 
the  cost  of  that  war  to  run  the  court  for  many  years.  For  instance : 
take  the  arbitration  at  the  Hague  over  the  question  whether  the 
claimed  preference  of  the  blockading  creditor  nations  of  Venezuela 
over  the  pacific  creditor  nations  in  the  payment  out  of  the  customs 
receipts  of  that  country,  was  proj)er  under  the  circumstances.  Had 
that  question  been  submitted  to  the  arbitrament  of  a  general  European 
war,  the  cost  would  have  been  incalculable ;  not  to  mention  the  crime 
against  civilization  which  would  have  been  thus  perpetrated. 

As  we  maintain  a  great  navy  in  idleness  and  rightly  do  not  count  the 
cost  in  view  of  its  priceless  value  at  the  crucial  moment,  so  should  we 
maintain,  if  necessary,  a  great  international  court  in  idleness,  if  you 
please,  so  that  it  shall  be  ready  for  action  at  the  crucial  moment  and 
thus  prevent  the  war  that  might  otherwise  arise.  The  cost  is  therefore 
a  negligible  quantity.  It  would  be  expensive,  but  war  is  so  much 
more  expensive  that  the  two  are  not  to  be  mentioned  in  one  breath. 
As  well  weigh  a  mote  against  the  moon. 

Again,  the  advantage  of  having  a  court  fully  organized  prepared  and 
ready  to  do  business,  and  which,  in  the  course  of  time,  through  its  wise 
decisions,  would  obtain  a  hold  upon  the  imaginations  of  men — not 
possible  in  the  case  of  a  fleeting,  evanescent  tribunal,  would  be  an 
inestimable  advantage. 

Men  are  so  prone  to  take  the  line  of  least  resistance. 

Again,  such  a  j)ermanent  court  would  soon  begin  to  develop  an 
international  law  of  precedents  whose  value,  as  a  mode  of  settling 
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disputes  without  recourse  either  to  war  or  arbitration,  would  be 
priceless. 

And  as  in  the  case  of  municipal  law  when  the  court  makes  a  wrong 
departure — wrong  in  the  eyes  of  the  legislature — a  statute  remedies  the 
defect;  so  if  decisions  were  made  offensive  to  the  sense  of  justice — or 
interests — of  the  great  nations — a  council  of  the  great  nations  could 
change  it  by  resolution ;  or  any  particular  nation  may  refuse  to  arbi- 
trate before  the  court  except  pursuant  to  a  protocol  eliminating  the 
objectionable  ruling. 

Thus  and  thus  only  will  be  obtained  the  nearest  approach  to  human 
perfection  in  the  establishment  and  maintenance  of  a  system  of  inter- 
national arbitration. 

Pending  the  realization  of  this  great  end,  public  opinion  should  be 
educated  to  stigmatize  as  a  crime  the  appointment  on  an  international 
arbitration  of  any  but  the  most  highly  trained  experts — men  fitted  in 
every  sense  duly  to  discharge  the  important  duties  of  their  high  office — 
men  of  sound  sense  and  well  balanced  minds — men,  in  a  word,  of  the 
true  judicial  temperament. 

A  PROSPECT 

As  perjury  was  the  drawback  to  trial  by  jury  which  rendered  possible 
the  survival  of  private  war  and  its  daughter,  trial  by  battle,  far  into  the 
Middle  Ages,  and  up  to  a  time  whose  civilization  was  otherwise  unfitted 
for  its  continuance,  so  unfit  men  as  arbitrators  and  the  evanescent 
character  of  the  courts  so  constituted  are  the  drawbacks  which  are  now 
weighing  heavily  against  international  arbitration  in  its  struggle  for 
existence  against  public  war. 

All  lovers  of  peace  and  humanity  who  desire  that  in  this  struggle 
between  two  institutions  the  system  of  international  arbitration  shall 
ultimately  survive,  must  lend  their  energies  to  the  establishment  of 
that  system  upon  the  best  possible  foundations  in  order  that  it  shall 
become  the  fittest  to  survive  in  the  environment. 

The  Hague  tribunal  is  a  great  advance.  But,  as  shown,  it  is  defec- 
tive as  now  constituted.  It  needs  to  be  reorganized  and  made  a  per- 
manent tribunal  in  the  manner  suggested. 

Let  us  then  have  a  permanent  court  at  the  Hague  and  always  open 
for  business,  composed  of  a  limited  number  of  judges  with  fixed  tenure 
of  office  during  good  behavior  and  fixed  salaries,  residing  at  the  Hague. 
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Let  private  claims  be  submitted  to  this  tribunal  as  a  matter  of  course 
on  the  suggestion  of  the  chancelleries  of  the  nations  interested.  What 
divinity  doth  hedge  about  a  king?  Why  should  not  sovereignties 
answer  at  such  times  and  places  for  their  alleged  misdeeds? 

Let  this  court  be  ready  at  all  times  for  the  hearing  and  decision  of 
great  public  questions  when  and  as  submitted  by  the  sovereignties 
involved  in  them. 

So  will  be  constituted  a  true  permanent  court  of  international  arbi- 
tration, a  true  international  judiciary  from  which  will  spring  a  true 
system  of  international  law. 

R.  Floyd  Clarke. 


THE  GENEVA  CONVENTION  OF  1906 

The  members  of  the  congress  of  Viemia  who,  for  the  most  part, 
directed  the  mtemational  politics  of  Europe  for  the  first  half  of  the 
nineteenth  century,  have  never  been  accounted  as  exponents  of  liberal 
thought,  or  as  the  advocates  of  liberal  policies.  But  it  must  be  said 
in  behalf  of  their  narrow  and,  at  times,  reactionary  statesmanship, 
that  it  kept  the  peace  in  western  Europe  during  the  period  interven- 
ing between  the  battle  of  Waterloo,  which  terminated  the  military 
and  political  activity  of  the  first  Napoleon,  and  the  appearance  of 
his  nephew  in  the  r61e  of  a  military  conmiander  in  the  Italian  cam- 
paign of  1859.  For  the  first  time  in  recorded  history  it  was  given  to 
the  harassed  inhabitants  of  the  Rhine  provinces  to  see  a  full  half 
century  of  peace,  and  to  enjoy  so  much  as  fifty  years  of  fortunate  and 
uninterrupted  immunity  from  the  hardships  and  sacrifices  of  war. 

The  operations  in  the  Crimea,  which  abounded  in  inefficiency  and 
mismanagement,  had  been  carried  on  in  a  distant  and  inaccessible 
region,  but  the  theater  of  the  campaign  of  1859  was  ui  northern  Italy, 
an  area  so  accessible  from  all  parts  of  western  Europe  that  it  instantly 
filled  with  curious  observers,  who  desired  to  see  at  first  hand  some- 
thing of  the  actual  operations  of  war.  They  were  not  disappointed. 
The  casualties  were  not  excessive,  but  the  spectacle  of  the  bloodshed 
and  desolation  of  war  was  new  and  imfamiliar.  The  fields  of  Magenta 
and  Solferino  were  strewn  with  dead  and  wounded;  the  diseases  inci- 
dent to  the  movements  and  operations  of  large  armies  abounded ;  the 
surgical  and  hospital  staffs  were  inadequate  in  point  of  numbers  and 
equipment,  and  were  otherwise  badly  supplied  and  obviously  unequal 
to  the  task  of  caring  for  the  enormous  numbers  of  sick  and  wounded 
who  were  thrown  into  their  hands  for  medical  and  surgical  treatment. 
Anesthetics  had  not  yet  found  a  place  in  the  oflScial  medical  supply 
tables;  antiseptics  and  antiseptic  surgery  were  still  to  be  invented  and 
perfected;  and  the  charitably  disposed  found  abundant  opportunity 
to  assist  the  medical  and  hospital  staffs  in  relieving  the  sick  and  caring 
for  the  wounded. 
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Two  philanthropic  citizens  of  Switzerland — Giistave  Moynier  and 
Henri  Dunant,  both  men  of  high  executive  ability  and  widely  experi- 
enced in  relief  work,  were  among  the  first  to  arrive  in  the  field,  and 
instantly  addressed  themselves  to  the  task  of  organizing  and  coordi- 
nating the  well  disposed  but  unskilled  activities  of  those  who  were 
willing  to  assist  in  caring  for  the  sick  and  wounded ;  and  it  was  out  of 
the  experience  gained  by  these  two  philanthropic  workers  that  the 
first  Geneva  conference  came  into  being. 

The  Geneva  conference  of  1864  thus  marks,  in  a  sense,  the  revival 
or  renewal  of  military  activity  on  a  large  scale,  to  which  the  people 
of  western  Europe  and  the  new  countries  beyond  the  sea  had  not  been 
accustomed  since  the  first  Napoleon  had  been  eliminated  as  a  factor 
in  European  politics.  It  was  also  the  direct  outgrowth  of  the  short 
but  sanguinary  war,  waged  in  behalf  of  Italian  unity  which,  in  the 
language  of  the  French  emperor,  was  to  free  Italy  from  the  Alps  to  the 
Adriatic.  But  the  object  lessons  in  human  suffering  were  not  alone 
sufficient  to  fix  public  attention  upon  the  need  of  concerted  action, 
for  to  these  were  added  four  years  of  agitation  and  awakening  of  public 
opinion  before  the  matter  was  taken  up  by  the  federal  council  of  Switz- 
erland and  the  call  for  an  international  conference  was  accepted  by 
the  powers. 

It  is  an  error  to  suppose  that  the  work  of  the  first  Geneva  confer- 
ence was  in  any  sense  a  discovery.  The  convention  of  1864  may  be 
said  to  have  fairly  represented  the  best  existing  practice  among  con- 
tinental armies  in  respect  to  the  management  and  control  of  the  sick 
and  wounded,  and  in  the  immunities  which  were  habitually  accorded 
to  the  personnel  of  the  medical  and  sanitary  services  who  were  charged 
with  their  care  and  treatment.  That  convention  embodied,  in  the 
form  of  an  international  agreement,  the  practice  which  had  theretofore 
rested  upon  customs  and  usage,  and  derived  its  obligatory  force  from 
the  implied  consent  of  the  states  which  accepted  and  applied  them  in 
the  conduct  of  their  military  operations.  To  accomplish  this,  the 
framers  of  the  old  convention  attempted  to  apply  the  principle  of 
neutrality  to  the  sick  and  wounded,  and  to  the  personnel  and  materiel 
of  the  sanitary  establishments  which  habitually  accompanied  the 
oj)erations  of  armies  in  the  field. 

In  the  march  of  improvements  in  medicine  and  surgery,  the  inter- 
val which  separates  the  Italian  campaign  of  1859  and  the  Manchurian 
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operations  of  1904  is  vastly  greater  than  that  which  separates  the 
medical  service  of  the  great  Frederick  from  that  of  the  third  Napoleon. 
The  Geneva  conference  of  1906  recognized  that  anesthetics,  antisep- 
tic surgery,  sterilization,  the  hospital  ship  and  the  hospital  train, 
were  essential  incidents  in  the  modem  treatment  of  wounds  and  in 
the  prevention  of  camp  diseases.  The  framers  of  the  old  convention 
adapted  their  work  to  existing  needs;  they  knew  that  the  wounded 
soldier  was  not  a  neutral,  and  in  applying  the  term  to  the  sick  and 
wounded  in  time  of  war  they  were  attempting  to  describe  the  immunity 
to  which  they  were  entitled,  and  the  consideration  which  they  desired 
should  be  shown  to  the  victims  of  woimds  and  disease. 

In  the  new  convention  much  of  the  inexactness  of  expression  which 
characterized  the  old  undertaking  has  been  eliminated.  Descriptive 
words  and  phrases  have  been  brought  into  close  and  exact  relation 
with  the  conditions  of  modem  science  and  the  operations  of  modem 
war.  The  terms  "  neutral''  and  " neutrality, ''  as  applied  to  the  immu- 
nity granted  to  those  charged  with  the  care  and  treatment  of  the  sick 
and  woimded  by  the  convention  of  1864,  have  been  replaced  by  words 
and  clauses  which  define  their  status  with  the  greatest  accuracy.  The 
term  "neutral"  is  used  throughout  the  new  convention  in  the  sense 
attributed  to  it  in  statutes  and  treaties  and  in  the  works  of  text  writers 
of  standard  authority,  and  is  restricted,  as  will  presently  appear, 
to  cases  of  internment  and  to  the  personnel  of  volunteer  aid  societies, 
organized  under  the  authority  of  neutral  states,  which  tender  their 
services  to  a  belligerent  in  time  of  war. 

The  terms  used  to  describe  the  status  of  the  sick  and  wounded  and 
the  personnel  and  materiel  of  the  sanitary  establishments  in  which 
they  are  entertained  and  cared  for  have  a  clear  and  unmistakable 
meaning ;  and  are  calculated  to  conduce  to  efficiency  and  certainty  of 
execution ;  indeed,  it  is  difficult  to  see  how  they  can  give  occasion  for 
variance  in  interpretation. 

Throughout  the  treaty  the  term  sanitary  formation  is  applied  to  all 
establishments,  whether  fixed  or  movable,  which  are  provided  by 
public  appropriation  or  private  charity  for  the  treatment  of  the  sick 
and  wounded  in  time  of  war.  To  each  of  the  movable  sanitary  for- 
mations a  surgical  and  administrative  personnel  is  attached;  tents, 
bedding,  ambulances  and  other  means  of  transportation  are  provided, 
together  with  a  sufficient  equipment  of  surgical  instmments  and  medi- 
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cal  and  hospital  supplies.  To  the  personnel  and  materiel,  constituting 
such  a  movable  sanitary  formation,  the  quality  of  inviolability  is 
attached  by  the  terms  of  the  convention,  and,  in  the  event  of  its  falling 
into  the  hands  of  the  enemy,  the  entire  establishment,  when  its  sick  and 
wounded  have  been  evacuated  or  transferred  to  base  hospitals,  is 
required  to  be  returned  to  the  lines  of .  its  own  army,  with  the  least 
practicable  delay. 

The  conmianding  general  of  the  belligerent  forces  into  whose  hands 
such  an  establishment  falls  is  charged  with  the  performance  of  this 
duty,  but  is  permitted  to  exercise  a  reasonable  discretion  in  respect 
to  the  time  when,  and  the  method  and  route  by  which  the  restoration 
shall  be  accomplished.  While  it  remains  in  the  hands  of  the  enemy 
its  administrative  personnel  continue  in  receipt  of  the  pay  and  allow- 
ances which  are  assigned  to  their  respective  grades  in  the  service  of 
the  belligerent  in  whose  hands  they  are ;  upon  their  return  to  their  own 
lines,  they  are  permitted  to  take  with  them  their  private  property, 
including  horses,  personal  baggage,  and  such  arms  as  are  habitually 
carried  by  them  in  active  service.  A  similar  immunity  is  granted  the 
official  personnel  of  a  movable  sanitary  formation  which  has  been 
placed  at  the  service  of  a  belligerent  by  a  volunteer  aid  society. 

When  a  belligerent  finds  it  necessary  to  furnish  a  guard  for  the 
police  protection  of  a  hospital  or  other  sanitary  establishment,  the 
individuals  composing  it,  in  the  event  of  its  capture,  are  returned  to 
the  lines  of  their  own  army,  with  the  personnel  and  materiel  of  the 
sanitary  formation,  without  becoming  prisoners  of  war. 

What  has  been  said  in  respect  to  the  personnel  of  the  movable  san- 
itary formation  applies  with  equal  force  to  the  medical  staff  employed 
in  the  buildings,  hospitals,  and  other  fixed  establishments  which  pass 
into  the  occupation  of  the  enemy  as  a  consequence  of  his  military 
operations.  If  the  materiel  in  possession  of  such  establishments  is 
the  property  of  the  belligerent  state,  such  property,  including  the 
buildings  in  which  it  is  installed,  becomes  subject  to  the  laws  of  war, 
and,  as  such,  is  liable  to  capture,  but  with  the  express  condition  that  it 
must  not  be  diverted  from  the  use  to  which  it  has  been  assigned  or 
appropriated  so  long  as  it  is  necessary  for  the  treatment  and  accommo- 
dation of  the  sick  and  wounded.  If  the  materiel  furnished  by  volim- 
teer  associations,  which  enjoy  the  benefits  and  privileges  of  the  con- 
vention, is  found  in  such  fixed  hospitals,  upon  their  occupation  by 
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the  enemy,  the  convention  provides  that  it  shall  be  regarded  as  private 
property  and,  as  such,  shall  be  subject  to  the  right  of  requisition  as 
recognized  by  the  laws  and  usages  of  war. 

The  new  convention  contains  a  stipulation  that  the  protection 
accorded  to  the  personnel  of  all  sanitary  formations  is  forfeited  if 
acts  of  hostility  are  committed,  save  in  individual  self-defense  or  in 
the  protection  of  the  sick  and  woimded  in  its  charge.  It  was  for  this 
reason  that  the  clause  recognizing  their  right  to  carry  arms  was  inserted 
in  the  convention.  The  mere  fact  that  arms,  cartridges,  or  other 
articles  constituting  the  .war  equipment  of  troops  in  active  service  are 
found  in  the  possession  of  individuals,  or  in  the  storerooms  of  fixed  or 
movable  hospitals,  does  not  confer  a  hostile  character  upon  such 
establishments  nor  deprive  the  individuals  in  whose  possession  they 
are  foimd  of  the  benefits  conferred  by  the  convention. 

The  privileges  conferred  upon  volunteer  aid  societies  by  the  terms 
of  the  convention  are  not  only  extremely  liberal,  but  are  in  harmony 
with  the  most  advanced  humanitarian  views  in  respect  to  the  treat- 
ment of  the  sick  and  wounded  in  time  of  war.  To  enable  such  an 
association  to  take  part  in  relief  work  in  the  theater  of  active  military 
operations,  it  is  necessary  that  it  should  receive  the  formal  recogni- 
tion of  its  own  government;  the  fact  of  such  official  recognition  being 
communicated  by  that  government  to  other  states,  either  in  time  of 
peace  or  prior  to  its  being  employed  in  the  theater  of  active  opera- 
tions. While  employed  in  the  field  the  personnel  of  such  societies 
becomes  subject  to  the  control  and  supervision  of  the  belligerent  in 
whose  service  its  aid  is  rendered. 

If  a  volunteer  aid  society,  established  and  authorized  by  a  neutraJ 
state,  desires  to  render  aid  to  either  belligerent,  it  can  do  so  by  first 
obtaining  the  consent  of  its  own  government  and  the  authorization 
of  the  belligerent  whom  it  desires  to  serve.  The  belligerent  accepting 
the  services  of  a  neutral  aid  society  is  required  to  notify  the  enemy  that 
such  authorization  has  been  accorded. 

The  details  of  organization  of  these  societies,  together  with  the  prep- 
aration of  regulation  governing  their  activity  in  the  field  and  fixing 
their  relations  with  the  sanitary  department  of  the  army,  were  wisely 
left  to  the  discretion  of  the  individual  powers.  It  is  proper  to  observe, 
however,  that  the  furnishing  of  relief  by  such  associations  to  commu- 
nities suffering  in  time  of  peace  from  pestilence  or  famine,  or  from  the 
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visitation  of  floods,  fires,  or  earthquakes,  will  always  constitute  a 
proper  subject  for  their  humanitarian  endeavor ;  and  the  use  or  display 
of  the  insignia  of  the  convention  upon  such  occasions  does  not  come 
within  the  prohibitory  requirements  which  are  embodied  in  articles 
27  and  28  of  the  new  convention. 

It  was  the  sense  of  the  conference  that  the  field  of  activity  of  these 
societies  should  be  restricted  to  the  second  line  of  sanitary  formations, 
and  to  the  fixed  hospitals  established  at  the  bases  of  supply,  in  which 
the  sick  and  wounded  are  habitually  collected  for  permanent  treat- 
ment ;  but,  as  the  control  and  supervision  of  their  philanthropic  activ- 
ity is  vested  by  the  terms  of  the  convention  in  the  state  which  author- 
izes them,  it  was  not  deemed  best  to  insert  such  a  stipulation  in  the 
text  of  an  international  agreement. 

The  convention  of  1864  was  silent  as  to  the  status  occupied  by  the 
sick  and  wounded  who,  by  the  vicissitudes  of  war,  pass  into  the  con- 
trol and  possession  of  the  enemy.  This  defect,  which  is  a  very  impor- 
tant one,  is  remedied  in  the  new  agreement  by  a  clause  providing 
that  at  the  instant  of  capture  the  sick  and  wounded  pass  into  a  status 
of  captivity,  and  thereby  become  entitled  to  the  benefits  accorded  to 
prisoners  of  war  by  the  generally  accepted  rules  of  international 
law.  They  also  become  entitled  to  the  privileges  and  immimities 
which  are  expressly  conferred  upon  prisoners  by  the  terms  of  the 
Hague  convention  of  1899. 

The  requirements  of  the  new  undertaking,  in  respect  to  the  consider- 
ation to  which  the  sick  and  wounded  are  entitled,  are  clear  and  spe- 
c'fic,  and  include  within  their  scope  not  only  the  combatant  members 
of  the  military  establishment,  but  such  noncombatants  as  habitually 
accompany  the  army  in  an  official  capacity.  All  these  are  required 
to  be  collected  and  cared  for,  without  regard  to  nationality,  and  this 
duty  is  made  equally  incumbent  upon  both  belligerents  by  clauses 
which  charge  the  occupant  of  the  battlefield  with  the  duty  of  caring 
for  the  wounded  who  have  fallen  in  battle,  and  require  a  retiring  bel- 
ligerent to  make  reasonable  provision  for  the  care  and  treatment  of 
the  wounded  who  are  left  behind.  These  clauses  are  very  broadly 
stated,  and  are  intended  to  apply  not  only  to  the  case  where  a  success- 
ful belligerent  occupies  the  battlefield,  but  also  to  a  case  in  which  both 
of  the  opposing  armies  occupy  new  positions  at  some  distance  from 
the  field  in  which  the  losses  were  incurred. 
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After  each  combat  the  occupant  of  the  field  is  required  to  take  the 
necessary  measures  for  the  protection  of  the  wounded  and  the  exami- 
nation and  identification  of  the  dead.  To  that  end  all  individual 
medals,  or  tokens,  together  with  all  letters,  valuables,  and  personal 
belongings  found  upon  the  field  or  upon  the  bodies  of  those  who  have 
fallen  in  battle,  are  to  be  collected  and  transmitted  to  the  lines  of  the 
enemy.  The  names  of  the  sick  and  wounded  who  have  fallen  into 
the  hands  of  the  opposing  belligerent,  or  who  have  been  admitted  into 
his  hospitals  for  treatment,  and  who  have  recovered  or  have  died,  are 
also  to  be  forwarded  to  the  enemy's  outposts  with  a  view  to  their  trans- 
mission to  relatives  and  friends. 

Authority  is  vested  in  the  commanding  generals  of  the  opposing 
armies  to  enter  into  cartels  for  the  immediate  return  of  the  wounded 
to  their  own  lines  at  the  close  of  the  battle,  and  to  repatriate  the  sick 
and  wounded  when  they  have  so  far  recovered  as  to  be  able  to  under- 
take the  homeward  journey.  They  may  also  send  them  to  a  neutral 
state  for  treatment  and  internment,  with  the  consent  of  the  neutral 
government,  but  upon  the  condition  that  the  internment  shall  con- 
tinue until  the  close  of  the  war. 

The  important  question  of  convoys  of  the  sick  and  wounded  is 
made  the  subject  of  detailed  regulation  in  the  new  convention.  If  a 
moving  convoy  is  intercepted  by  a  belligerent  he  is  authorized,  if  such 
a  course  is  dictated  by  military  necessity,  to  take  possession  of  the 
means  of  transportation  in  which  the  sick  and  wounded  are  being 
conveyed  to  their  destination.  In  so  doing,  however,  he  charges  him- 
self with  the  care  of  the  patients  who  are  undergoing  transportation, 
and  must  return  the  official  sanitary  and  administrative  personnel 
and  materiel  to  their  own  lines  with  the  least  practicable  delay.  Am- 
bulances and  other  vehicles,  together  with  hospital  trains  and  steamers, 
which  have  been  especially  fitted  for  the  transportation  of  the  sick  and 
wounded,  are  to  be  returned  to  the  army  to  which  they  belong,  but 
while  in  the  possession  of  the  enemy  are  to  be  used  exclusively  for 
the  accommodation  of  the  sick  and  wounded.  Means  of  transportation 
belonging  to  a  belligerent,  but  not  specially  fitted  for  hospital  uses, 
are  subject  to  capture;  and  vehicles  obtained  by  requisition,  includ- 
ing ordinary  railway  trains  and  river  boats,  or  commercial  vessels 
temporarily  utilized  for  the  conveyance  of  the  sick  and  wounded, 
together  with  the  drivers,  or  other  employees,  necessary  to  their 
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management  or  use,  are  made  subject  to  the  operation  of  the  laws  of 
war. 

The  appeal  to  the  charity  of  the  inhabitants  of  occupied  territory 
in  behalf  of  the  sick  and  wounded  which  was  embodied  in  the  conven- 
tion of  1864,  but  which  was  found  to  be  so  impracticable  in  its  appli- 
cation as  to  require  substantial  amendment  in  the  agreement  of  1868, 
has  been  replaced  by  a  provision,  more  completely  in  harmony  with 
existing  conditions,  which  authorizes  commanding  generals  to  appeal 
to  the  charitably  disposed  inhabitants  of  the  theater  of  war  to  collect 
and  care  for  the  sick  and  wounded,  and  authorizes  them  to  promise 
sj)ecial  protection  and  an  immunity  from  the  removable  hardships 
of  war  to  those  whose  favorable  acceptance  of  the  appeal  is  evidenced 
by  efforts  to  ameliorate  the  lot  and  relieve  the  suffering  of  those  who 
have  been  disabled  by  wounds  or  diseases. 

It  was  also  recognized  that  the  methods  which  now  prevail  in  the 
treatment  of  the  sick  and  wounded  no  longer  permit  their  isolation 
in  scattered  dwellings  and  outbuildings,  which  are  difficult  of  access 
and  in  which  sanitary  conditions  cannot  be  controlled.  For  that 
reason  the  collection  of  patients  in  tents  and  suitable  hospital  build- 
ings, under  the  most  advanced  conditions  in  respect  to  sanitation  and 
antiseptic  treatment,  was  strongly  favored  by  the  conference. 

The  employment  of  the  insignia  of  the  convention  was  made  the 
subject  of  careful  and  extended  treatment;  this  with  a  view  to  pre- 
vent its  abuse  and  restrict  its  use  to  the  personnel  and  materiel  to 
which  its  protection  is  intended  to  be  accorded.  The  heraldic  sign 
of  the  red  cross  upon  a  white  ground  was  recognized  and  continued 
as  the  emblem  and  distinctive  sign  of  the  sanitary  service  of  armies  in 
the  field.  The  use  of  the  term  "heraldic"  in  describing  the  insignia 
of  the  convention  excludes  the  view  that  any  religious  association 
attaches  to  the  distinctive  emblem  of  the  convention's  philanthropic 
and  humanitarian  activity.  Turkey  was  not  represented  in  the  con- 
ference, and  it  is  worthy  of  note  that  the  representatives  of  Japan, 
China,  Persia,  and  Siam  expressed  a  willingness  on  the  part  of  their 
governments  to  accept  the  red  cross  as  the  official  insignia  of  the 
convention. 

The  convention  contains  a  provision  that  the  emblem  of  the  red 
cross  shall  be  exclusively  used,  both  in  time  of  peace  and  war,  to  desig- 
nate the  personnel  and  materiel  of  the  sanitary  formations  which  it  is 
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the  purpose  of  the  convention  to  protect.  It  also  provides  that,  in  the 
event  of  capture,  the  flag  of  the  convention  shall  alone  be  displayed, 
so  long  as  the  sanitary  formation  which  it  protects  remains  imder  the 
control  of  the  enemy.  With  a  view  to  prevent  the  usurpation  or 
abuse  of  its  name  or  insignia,  especially  in  the  form  of  trade-marks 
or  commercial  labels,  the  signatory  powers  whose  legislation  in  this 
regard  is  insufficient,  agree  to  take,  or  to  propose  to  their  respective 
legislative  bodies,  such  measures  as  are  necessary  to  secure  to  the  name 
and  emblem  of  the  convention  a  complete  immunity  from  abuse.  As 
considerable  time  will  be  required  for  the  preparation  and  adoption 
of  legislation  of  the  kind  above  described,  the  convention  contains  a 
clause  requiring  the  signatory  powers  at  the  end  of  five  years  from  its 
date  of  signature  to  commimicate  the  results  of  their  efforts  in  this 
regard  to  the  general  council  of  the  Swiss  confederation. 

The  convention  also  contains  an  undertaking  that  the  signatory 
governments  shall  take  the  necessary  measures  to  instruct  the  per- 
sonnel of  their  military  establishments  in  the  detailed  application  of 
its  rules  to  the  care  and  treatment  of  the  sick  and  wounded  who  are 
made  the  subject  of  its  several  stipulations.  They  also  agree  to  bring 
a  knowledge  of  the  scope  and  operation  of  the  convention  to  the  atten- 
tion of  their  respective  citizens  or  subjects.  The  propriety  of  this  is 
obvious. 

The  suggestion  that  the  rules  governing  the  care  and  treatment  of 
the  sick  and  wounded  in  maritime  warfare  should  be  brought  before 
the  conference  for  discussion,  with  a  view  to  their  adaptation  to  the 
conditions  of  modern  naval  warfare,  was  informally  discussed  with 
the  representatives  of  several  of  the  great  maritime  powers.  It  was 
found  that  but  two  governments — the  United  States  and  Japan — 
were  represented  by  naval  delegates,  and  that  none  of  the  delegations 
felt  justified,  in  view  of  their  instructions,  in  entering  upon  the  discus- 
sion of  the  application  of  the  rules  of  the  Geneva  convention  to  mari- 
time warfare,  without  further  advices  from  their  respective  govern- 
ments, and  without  the  presence  and  assistance  of  naval  representa- 
tives in  any  discussion  which  might  arise.  For  that  reason,  and  as 
the  question  is  one  which  will  probably  be  inscribed  upon  the  pro- 
gramme of  the  second  peace  conference,  further  consideration  of  the 
subject  was  not  insisted  upon. 

George  B.  Davis. 
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In  his  letter  asking  me  to  make  the  opening  address  this  morning, 
the  secretary  of  the  Society  describes  the  topic  as  "  The  Second  Hague 
Conference  and  the  Development  of  International  Law  as  a  Science." 

There  is  certainly  nothing  small  and  narrow  about  this  text  for  a 
discoiirse,  while  at  first  blush  it  would  seem  to  be  made  up  of  two  parts 
not  particularly  related.  Any  impression  of  that  sort  is  dispelled, 
however,  by  a  little  reflection. 

Conferences  between  states,  indeed,  are  not  only  suggestive  of  the 
lines  upon  which  international  law  as  a  science  may  be  expected  to 
develop,  but  are  among  the  most  efficient  means  to  that  end.  It  is  an 
essential  preliminary  to  wise  law-making  to  inquire  to  whom  the  law 
is  to  apply,  and  by  whom  it  is  to  be  applied.  There  was  a  stage  in  the 
history  of  international  law  when  both  these  questions  could  be  easily 
answered.  While  Rome  was  practically  mistress  of  the  world  under 
the  Caesars,  they  both  determined  what  should  be  the  relations  to  each 
other  of  the  various  political  commimities  under  the  Roman  rule,  and,  if 
occasion  arose,  made  their  edicts  operative  by  the  use  of  the  necessary 
force.  After  the  Caesars,  the  Holy  Roman  Empire  and  the  Papacy  exer- 
cised more  or  less  completely  the  same  prerogatives  imtil,  with  the 
advent  of  the  Reformation,  the  old  order  of  things  passed  away  and  a 
period  of  lawlessness  followed,  during  which  international  affairs  seemed 
to  be  at  the  mercy  of  the  strongest  power  concerned.  It  was  succeeded 
by  modem  international  law,  so-called,  of  which  Grotius  is  hailed  as 
the  father;  for  whose  basis  was  taken  the  absolute  independence  and 
equality  of  states;  and  for  whose  rules  the  precepts  of  what  is  called 
the  law  of  nature.  These  precepts  were  deemed  to  be  founded  in  right 
reason  and  sound  morals,  were  declared  to  be  immutable,  and  were 
held  to  be  instinctively  recognized  by  all  rational  creatures  and  conse- 
quently to  subject  any  offender  against  them  to  the  just  condemnation 
of  mankind. 

*An  address  delivered  before  the  American  Society  of  International  Law,  April 
20,  1907. 
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In  point  of  pure  theoiy  and  except  as  affected  by  usage  or  treaty, 
international  law  today  consists  of  the  precepts  of  the  law  of  nature 
and  is  applicable  to  sovereign  states  which  are  absolutely  equal  and 
recognize  no  superior.  It  has  often  been  argued  that  rules  of  conduct 
without  a  designate  enforcer  are  not  so  much  laws  as  exhortations; 
also  that  the  precepts  of  the  so-called  law  of  nature  are  often  nebulous 
in  kind  and  uncertain  in  appUcation  and  vary  in  different  epochs  and 
under  diverse  conditions.  It  is  the  principle  of  the  absolute  equality 
and  independence  of  states,  however,  to  which  I  ask  your  attention  for 
a  few  moments.  It  means  of  course  equaUty  of  rights  and  not  of 
power.  It  is  a  principle  which  is  simple  in  statement  and  easy  to 
understand — which  prima  fade  seems  to  be  founded  in  right  reason  and 
calculated  to  be  just  and  equitable  in  its  working.  Yet,  while  all  this 
may  be  theoretically  true  of  the  principle  of  state  equality,  so  much 
irreconcilable  with  it  has  been  done  within  the  last  hundred  years  that 
its  continued  assertion  seems  to  be  an  anachronism  and  a  mistake.  A 
crowd  of  international  incidents  goes  to  prove  the  principle  to  be  one 
almost  more  active  and  better  known  in  its  breach  than  in  its  observ- 
ance. Greece  cut  off  from  Turkey  and  erected  into  a  separate  kingdom 
with  its  integrity  guaranteed;  Belgimn  carved  out  of  Holland  as  an 
independent  kingdom  and  its  neutrality  secured ;  Switzerland  declared 
to  be  perpetually  neutral  and  its  soil  to  be  inviolable ;  Egypt,  with  its 
overlordship  of  the  Porte  and  its  English  occupation;  the  Crimean 
War ;  the  treaty  of  Paris  of  1856 ;  the  treaty  of  Berlin  of  1878 ;  the  Suez 
Canal;  Japan  and  the  comparatively  barren  results  of  her  victory  over 
China;  Venezuela  and  her  arbitrations,  territorial  and  pecuniary;  Mo- 
rocco and  the  Algeciras  conference;  these  are  only  some  of  the  more 
prominent  occurrences  which  demonstrate  that  the  principle  of  the 
equality  of  states,  while  by  no  means  a  glittering  generality,  can  not 
always  be  coimted  upon  as  a  working  rule.  Its  great  value  should  con- 
sist in  its  protection  of  small  and  weak  states — the  great  powers  being 
competent  to  assert  and  maintain  their  equality  without  its  aid.  But 
it  is  in  just  the  cases  of  inferior  states  that  the  principle  has  been 
markedly  inoperative,  so  that,  regarded  as  part  of  international  law, 
the  principle  of  state  equality  is  found  to  work  where  its  working  might 
be  dispensed  with  and  not  to  work  where  its  working  might  be  most 
confidentlv  looked  for. 

International  law  will  hardly  make  much  progress  in  the  way  of  scien- 
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tific  development  so  long  as  there  is  doubt  as  respects  one  of  its  basic 
principles — so  long  as  it  continues  to  lay  down  a  rule,  which,  however 
plausible  in  theory,  conflicts  with  the  practice  of  the  most  civilized  and 
enlightened  states,  and,  if  obeyed,  would  have  inhibited  and  prevented 
numerous  important  international  transactions  which  are  universally 
acknowledged  to  have  been  wise  in  conception  and  beneficent  in  ope- 
ration. It  is  necessary,  therefore,  to  consider  whether  there  must  not 
be  a  material  modification  of  the  supposed  hard  and  fast  rule  that 
every  state  is  the  equal  of  every  other  and  is  without  a  superior  entitled 
to  interfere  with  its  absolute  freedom  of  action.  If  there  must  be  such 
modification,  how  are  we  to  arrive  at  it  and  what  is  it  to  be? 

The  method  of  approach  is,  I  think,  obvious.  Just  as  the  best  muni- 
cipal law  is  a  growth  from  the  characteristics,  habits,  traditions,  and  en- 
vironment of  the  people  to  whom  it  applies,  so  it  is  from  the  established 
usages  and  practices  of  the  great  nations  of  the  earth  that  we  must 
evolve  the  necessary  limitations  of  the  rule  of  absolute  state  equality. 
So  far  as  the  rule  is  concerned,  in  what  direction  is  the  civilized  world 
moving  and  towards  what  goal?  It  is  clearly  proceeding  from  indi- 
vidualism to  collectivism — in  the  direction  of  qualifying  the  right  of  a 
state  to  live  unto  itself  alone  and  be  a  law  unto  itself  alone  by  insisting 
upon  its  rights  and  duties  as  a  member  of  the  society  of  states.  It  will 
be  remembered  that  along  with  the  theory  of  a  law  of  nature  known  to 
and  binding  upon  all  men,  went  the  companion  theory  of  a  state  of 
nature.  In  this  state  of  nature  a  human  being  was  conceived  of  as 
alone  in  the  world,  and  rights  and  obligations  founded  on  that  fiction 
were  imputed  to  him.  The  same  twin  theories  applied  to  nations  are 
responsible  for  the  idea  of  a  state  in  complete  isolation  and  only 
amenable,  like  an  individual  similarly  situated,  to  the  so-called  law 
of  nature.  But  as  with  an  individual  in  this  imaginary  solitude,  so 
with  a  state — any  theory  of  rights  and  obligations  founded  on  it  is 
imreal  and  deluding.  Man  has  always  been  a  member  of  human 
society  as  a  state  has  always  been  a  member  of  an  international  society 
— facts  which  must  be  reckoned  with  in  both  cases  if  rational  rules  are 
to  be  laid  down  for  the  practical  conduct  of  the  affairs  of  either  men  or 
states.  The  ever-increasing  realization  of  this  truth  by  civilized  states 
furnishes  the  clue  to  the  direction  in  which  they  are  advancing,  and  to 
the  modification  tx)  be  made  of  the  principle  of  the  absolute  equality  of 
states.     In  place  of  it,  it  is  probable  that  the  equality  predicated  of 
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states  in  the  future  will  be  assimilated  to  that  of  the  individual  under 
every  enlightened  form  of  government  and  however  unqualified  in 
general,  will  be  held  to  be  an  equality  which,  in  fitting  and  special 
cases,  must  be  subordinated  to  the  welfare  of  the  community  of  states 
generally.  In  this  connection  and  for  present  purposes,  savage  tribes 
and  scattered,  nomadic,  and  casual  collections  of  men  may  be  disre- 
garded. Organized  political  communities  are  the  units  composing  the 
society  of  civilized  states  and  each  is  a  member  because  it  must  be.  Its 
membership  is  compulsory  because  every  such  state,  whether  in  terri- 
torial contact  with  another  or  otherwise,  finds  itself  in  some  sort  of 
relations  with  every  other.  Those  relations  may  be  friendly  or  hostile ; 
may  spring  from  racial  sympathy  or  racial  antipathy,  from  the  accept- 
ance or  the  rejection  of  a  particular  religious  faith,  from  identity  or 
from  diversity  of  commercial  interests;  and  may  be  of  all  degrees  of 
intimacy  or  remoteness.  In  modern  times  the  number  and  nearness 
and  complexity  of  such  relations  have  been  infinitely  increased  by 
facilities  for  intercourse  and  intercommunication  which  have  gone  far 
to  annihilate  time  and  space  and  have  largely  reduced  the  importance 
of  geographical  location.  But,  just  as  these  relations  compel  nations 
to  recognize  each  other  as  members  of  an  international  society  of  states, 
they  in  like  manner  compel  recognition  of  the  necessity  of  rules  by 
which  such  relations  shall  be  regulated.  The  vital  question  is  what 
rules  and  by  whom  determined?  It  is  impossible  to  suggest  any  other 
author  of  such  rules  than  the  associated  states  themselves.  No  human 
power  superior  to  them  exists,  and  could  they  be  reasonably  expected 
to  act  with  unanimity,  the  problem  would  be  solved.  Rules  upon 
which  all  states  are  united  assiune  the  shape  of  genuine  international 
laws,  since  what  all  agree  to,  all  may  be  relied  upon  to  enforce.  But 
imanimity  among  states  as  to  international  rules,  while  it  has  been 
achieved  in  various  instances,  can  be  expected  only  after  their  justice 
and  value  have  been  sufficiently  tested  by  time  and  experience.  Nor 
would  anything  be  gained  by  proposing  that  they  be  made  by  a  ma- 
jority of  all  the  states  of  the  international  circle  or  even  by  two-thirds 
or  three-quarters  of  them,  since  in  each  case  the  most  important  inter- 
ests of  a  great  empire  might  be  placed  at  the  mercy  of  an  msignificant 
state  having  little  or  no  concern  with  the  substantial  questions  involved. 
For  a  like  reason,  infinitely  strengthened  in  force  by  its  comparative 
weakness,  a  small  state  may  justly  object  to  the  determination  of 


422  THE  AMERICAN   JOURNAL   OF  INTERNATIONAL   LAW 

international  rules  by  the  action  of  any  less  than  the  whole  number  of 
states. 

It  seems  to  be  indisputable,  therefore,  that  the  development  of 
international  law,  while  sure  unless  the  wheels  of  human  progress 
are  to  be  reversed,  is  inevitably  slow  and  is  likely  to  be  measured  by 
steps  which  may  succeed  one  another  at  long  intervals.  A  seeming 
but  not  real  exception  to  the  proposition  that  the  practically  unani- 
mous consent  of  civilized  states  is  the  basis  of  genuine  international 
law  should  not  fail  to  be  noticed.  Though  the  world  is  not  wide 
enough  to  prevent  states  the  remotest  from  each  other  in  space  and 
distance  being  brought  into  close  relations,  it  is  yet  so  wide  that  inter- 
national controversies  often  arise  which  are  local  or  limited  in  their 
nature  and  in  which  only  a  group  of  states  have  a  substantial  interest. 
In  a  variety  of  such  instances  long  established  practice  seems  to  sanc- 
tion the  conclusion  that  the  particular  group  concerned  may  settle  such 
controversies  without  consulting  the  whole  international  circle  whose 
tacit  acquiescence  is  to  be  regarded  as  the  equivalent  of  express  consent. 
The  group  which  settles  the  question  constitutes  itself  the  common 
superior  by  which  the  law  of  the  group  is  both  manifested  and  enforced. 
Not  to  cite  instances  imnecessarily,  the  concert  of  Europe  in  its  deal- 
ings with  the  many  vexatious  problems  which  comprise  what  is  known 
as  the  "Eastern  question^*  furnishes  the  most  conspicuous  illustration 
in  point.  It  has  subsisted  for  many  years  and,  while  its  proceedings 
may  not  always  have  been  the  wisest  and  certainly  have  at  times  been 
severely  criticised,  its  existence  and  general  policy  have  on  the  whole 
been  decidedly  influential  for  good — have  tended  to  avert  great  conti- 
nental wars  and  to  promote  the  best  interests  of  civilization  generally. 
In  this  particular  instance,  as  in  others  in  which  the  ascertained  and 
collective  will  of  all  civilized  states  overrides  the  will  of  any  recalci- 
trant state,  the  underlying  and  justifying  principle  is  the  general  wel- 
fare— is  the  greater  good  of  the  greater  number — is  the  best  interests 
of  Europe  as  a  whole  as  compared  with  those  of  a  single  state  or  of  a 
few  states.  That  the  justification  may  be  satisfactory  and  may  be 
recognized  as  such,  the  end  should  be  honestly  aimed  at,  should  be 
pursued  by  reasonable  and  appropriate  means  and  with  all  practicable 
regard  to  the  interests  and  sentiments  of  states  and  nationalities,  and 
should  be  incapable  of  challenge  as  merely  veiling  schemes  of  selfish 
aggrandizement.    It  has  not  been  uncommon  to  treat  the  predomi- 
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nance  of  the  European  concert  and  the  American  primacy  of  the  United 
States  under  the  Monroe  Doctrine  as  things  of  substantially  the  same 
nature.  But,  except  as  the  United  States  and  the  European  concert 
each  outclass  all  probable  antagonists  of  their  respective  policies  in 
point  of  military  strength,  there  is  no  real  resemblance.  The  European 
concert  practically  takes  charge  of  the  international  relations  of  certain 
smaller  states  and  of  their  domestic  affairs  to  the  extent  required  by 
such  international  relations.  The  United  States  under  the  Monroe 
Doctrine  has  never  undertaken  and  does  not  now  undertake  anything 
of  that  sort.  So  much  of  the  Monroe  Doctrine  as  touches  the  coloni- 
zation of  the  American  continents  being  eliminated,  what  is  left  of  it 
and  all  that  is  pertinent  to  our  times  is  that  the  United  States  will 
resent  and  resist  any  attempt  by  a  European  power  to  conquer  the 
territory  or  violate  the  political  independence  of  any  American  state. 
The  United  States  and  its  Monroe  Doctrine,  therefore,  differ  from  the 
European  concert  and  its  control  of  other  European  states  in  the  most 
vital  respects.  The  United  States  imder  the  Monroe  Doctrine  assumes 
no  protectorate  over  any  other  American  state ;  attempts  no  interfer- 
ence with  the  external  any  more  than  with  the  internal  affairs  of  such  a 
state ;  asserts  no  right  to  dictate  the  domestic  or  the  foreign  policy  of 
such  a  state ;  and  claims  no  right  to  use  force  in  the  affairs  of  such  a 
state  except  as  against  its  enemies  and  to  aid  it  in  defending  its  political 
and  territorial  integrity  as  against  European  aggression.  Such  an 
attitude  by  the  United  States  towards  other  American  states  is  neces- 
sarily approved  and  welcomed  by  them ;  it  may  render  them  the  great- 
est possible  service  and  can  not  do  them  injury;  it  requires  no  consent 
from  them  because,  even  if  prompted  by  an  enlightened  view  of  United 
States'  interests,  it  confers  upon  other  American  states  most  important 
benefits  and  advantages  without  cost  to  themselves,  pecimiary  or  polit- 
ical. 

Within  a  comparatively  short  time  other  doctrines  have  been  offici- 
ally and  non-officially  advanced  which,  though  without  any  real  like- 
ness to  the  Monroe  Doctrine  or  any  such  raison  (Tetre  as  the  Monroe 
Doctrine,  have  been  given  prestige  and  currency  by  being  described 
as  the  Monroe  Doctrine  or  as  necessary  corollaries  from  it.  Under 
these  new  doctrines  it  is  intimated  that,  if  an  American  state  does 
not  behave  itself  well  in  either  its  external  or  internal  relations, 
good  behavior — according  to  our  own  standards,  of  course — may  be 
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enforced  by  the  United  States ;  also  that  an  American  state  defaulting 
on  its  own  debts  to  foreign  creditors  or  not  compelling  that  justice  to 
foreign  creditors  from  its  own  citizens  demanded  by  international 
usage  and  practice,  may  be  coerced  by  the  United  States  into  doing 
the  right  thing,  and,  if  necessary,  may  have  its  revenues  sequestered 
and  applied  by  the  United  States  according  to  the  latter^s  notions  of 
justice  and  equity.  It  is  too  plain  for  discussion  that  the  Monroe 
Doctrine  can  not  be  invoked  in  support  of  any  such  pretensions;  that 
they  are  seriously  objectionable  as  calculated  to  wound  the  pride  and 
excite  the  enmity  of  all  other  American  states,  and  as  committing  the 
United  States  to  undertakings  of  the  most  vexatious,  burdensome  and 
dangerous  character.  What  is  intended  at  this  time,  however,  is  not 
to  discuss  the  new  doctrines  in  question  on  their  intrinsic  merits  but  to 
inquire  what  foundation  there  is  for  them  in  that  usage  and  practice 
of  nations  which  forms  the  basis  of  modern  international  law.  It  is 
confidently  believed  that  no  justifying  precedent  for  the  new  doctrines 
in  question  can  be  found.  Nor  can  the  consent  to  them  of  the  civilized 
states  of  the  world  be  looked  for  or  presumed  on  the  ground  that  the 
assertion  and  maintenance  of  such  doctrines  is  essential  to  the  political 
safety  and  welfare  of  the  United  States.  Our  institutions  will  surely 
live  and  our  people  continue  to  prosper  without  the  United  States  con- 
verting itself  into  an  international  policeman  for  the  American  conti- 
nents or  into  a  debt-collecting  agency  for  the  benefit  of  foreign  creditor 
states  and  their  citizens.  That  the  new  doctrines — particularly  if 
urged  by  officials  in  high  places — must  have  unfortunate  tendencies  is 
clear.  They  are  calculated  to  put  the  United  States  in  the  odious  posi- 
tion of  a  possessor  of  enormous  power  who  is  eagerly  looking  for  oppor- 
tunities to  exert  it.  They  make  us  apparently  oblivious  of  the  truth 
that  to  have  a  giant^s  strength  is  excellent  but  to  use  it  like  a  giant  is 
tyrannous,  and  they  seem  to  be  the  outcome  of  views  and  purposes 
which  are  likely  to  retard  rather  than  to  advance  the  development  of 
international  law,  which  in  modem  times  founds  itself  not  upon  the 
arbitrary  will  of  a  Caesar  or  of  any  potentate  or  state  however  mighty, 
but  upon  the  consent  of  the  society  of  states  expressed  or  implied. 
Let  it  be  assumed,  however,  as  it  should  be,  that  the  new  doctrines, 
however  objectionable  in  some  aspects,  may  and  should  be  credited  to 
a  wholly  worthy  origin ;  that  they  are  designed  to  accomplish  ends  of 
such  great  and  general  importance  as  to  justify  an  invasion  of  the  rule 
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of  absolute  state  independence  and  equality — how  and  on  what  lines  is 
it  desirable  that  the  United  States  should  proceed?  Surely  not  by 
making  itself  a  sort  of  international  American  "  boss  " — but  by  proceed- 
ing on  lines  justified  by  precedent  and  the  highest  considerations  of 
policy — by  initiating,  cultivating  and  working  through  an  American 
concert. 

The  will  of  a  single  state,  however  mighty,  is  much  too  narrow  a 
basis  on  which  to  build  international  law,  and  were  a  single  state  to 
take  the  place  of  the  European  concert,  it  would — even  if  in  everyway 
as  powerful  as  the  concert — be  immeasurably  inferior  to  it  in  point  of 
international  influence  and  authority.  When  great  states  agree  among 
themselves  as  to  the  international  relations  of  other  and  weaker  states, 
they  at  the  same  time  also  put  restraints  upon  themselves.  They  vir- 
tually check  the  ambition  and  aggressiveness  of  all  parties  to  the  agree- 
ment and  thus  furnish  a  guaranty  of  the  propriety  and  sincerity  of 
their  purposes  impossible  to  be  furnished  by  a  single  state  in  the  same 
position.  That  an  American  concert  of  purely  American  states  would 
occupy  a  position  in  America  practically  equivalent  to  that  of  the 
European  concert  in  Europe ;  that  it  would  tend  to  avert  wars  between 
states  as  well  as  insurrections  and  revolutions  within  states;  that  it 
would  do  much  to  further  trade  and  commerce  and  intercourse  of  all 
kinds  between  the  various  American  states;  and  that  the  United 
States,  as  a  leading  member  of  the  concert,  might  be  counted  upon  as 
an  agency  for  good  even  more  potent  than  if  acting  in  the  invidious 
r6le  of  sole  and  supreme  dictator  seem  to  be  tolerably  sure  results. 
It  is  not  to  be  imagined,  of  course,  that  an  American  concert  on  the 
same  general  lines  as  the  concert  of  Europe  would  prove  a  perfect 
instrumentality  for  securing  to  the  several  states  concerned  just  and 
equitable  international  relations.  To  even  approximate  that  result, 
the  bond  between  parties  to  the  concert  must  be  much  stronger,  its 
jurisdiction  much  larger  and  better  defined,  and  the  means  for  execut- 
ing its  decisions  much  better  ascertained.  It  would  need  to  resemble 
much  more  closely  such  plans  of  imion  as  those  by  which  interstate 
relations  are  regulated  imder  our  national  constitution  or  imder  the 
constitution  of  the  German  Empire.  No  legal  principle,  for  example,  is 
better  founded  in  justice  and  equity  than  that  the  owner  of  whatever  is 
taken  for  public  uses  shall  have  compensation,  and  if  the  United  States, 
in  building  a  military  road  or  any  other  public  work  within  the  scope 
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of  its  authority,  takes  the  property  of  a  state,  it  is  bound  and  is  com- 
pellable to  indemnify  the  state.  Justice  and  equity  require  the  appli- 
cation of  the  same  principle  as  between  states  even  if  they  are  bound 
to  each  other  by  no  firmer  or  more  comprehensive  ties  than  those 
which  characterize  the  concert  of  Europe.  The  United  States,  for 
instance,  is  now  executing  a  great  public  work  on  territory  which  but 
recently  was  the  property  of  a  sister  republic.  There  is  no  pretense 
that  that  republic  ever  parted  with  its  territory  voluntarily.  The  ter- 
ritory was  practically  expropriated  by  the  United  States  claiming 
— and  it  is  the  best  justification  the  circumstances  afford — to  act  as 
the  ''mandatary  of  civilization."  But,  if  the  United  States  is  to  be 
deemed  to  have  held  a  mandate  from  civilization  to  sequestrate  Colum- 
bian soil  for  a  great  public  work,  it  should  also  be  deemed  to  have 
held  a  mandate  to  see  that  Columbia  was  duly  compensated — other- 
wise civilization  stands  revealed  as  an  objectionable  personage  quite 
insensible  to  the  most  elementary  claims  of  justice.  Would  it  not  have 
been  well  if  the  United  States  had  seized  the  opportimity  to  emphasize 
its  good  faith  and  its  keen  sense  of  justice;  to  begin  the  foundation  of  a 
new  rule  of  international  law;  and  to  demonstrate  by  example  as  well 
as  by  precept  that,  in  the  rare  case  in  which  a  state  is  compelled  to 
sacrifice  something  of  its  independence  and  integrity  to  the  exigencies 
of  the  general  welfare  of  all  states,  it  is  entitled  to  all  the  consideration 
and  all  the  reparation  that  circumstances  admit  of  ? 

On  the  grounds  already  stated  it  is  believed  that  the  principle  of  the 
absolute  equality  of  states  must  be  considered  as  modified  by  those 
rules  of  international  conduct  which,  having  been  adopted  by  civilized 
states  with  practical  unanimity,  no  state  is  at  liberty  to  violate.  How 
they  have  been  adopted — whether  by  express  stipulation,  by  acquies- 
cence, by  usage  and  practice,  or  as  the  result  of  judicial  decisions — is 
immaterial,  nor  can  there  be  any  fair  question  of  the  enforcement  of 
such  rules  and  of  the  right  to  enforce  them  on  the  part  of  the  entire 
body  of  civilized  states.  As  a  practical  matter,  however,  such  enforce- 
ment will  generally,  if  not  always,  be  by  the  state  or  states  immediately 
aggrieved  by  any  violation,  acting  not  for  itself  or  themselves  exclu- 
sively, but  also  in  the  right  and  for  the  benefit  and  as  the  agent  of  the 
whole  international  society.  Rules  not  commanding  such  universal 
assent,  whether  acted  upon  by  only  one  or  a  few  states,  or  formulated 
at  international  congresses,  or  advocated  by  eminent  jurists  and  states- 
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men,  or  commended  only  by  their  own  intrinsic  merits,  being  depend- 
ent as  they  are  for  their  efficacy  and  ultimate  adoption  upon  the  force 
and  growth  of  public  opinion  m  their  favor,  may  be  regarded  as  inter- 
national laws  in  the  making.  But  rules  already  adopted  by  all  civilized 
states  and  justly  enforceable  against  any  offender  by  all  or  by  any 
state  or  states  especially  aggrieved,  are  to  be  deemed  international 
laws  actually  established  as  such.  Such  laws  already  cover  numerous 
topics  of  great  importance,  as,  for  example,  various  written  and  un- 
written codes  governing  the  high  seas  and  their  navigation,  the  crime 
and  penalties  of  piracy,  the  obligations  of  treaties,  the  jurisdiction 
over  littoral  and  territorial  waters  and  its  limits,  certain  rights  of 
neutrals,  the  rights  and  immunities  of  the  Red  Cross,  and  many  other 
usages  and  practices  prevailing  in  times  of  actual  hostilities. 

In  view  of  the  unanimity  of  civilized  states  necessary  to  constitute  a 
rule  of  international  law — a  unanimity  to  be  ordinarily  inferred  from 
long  established  usage  and  practice — it  may  be  asked  whether  any- 
thing effective  can  really  be  done  towards  hastening  the  development 
of  international  law — whether  such  development  must  not  await  the 
slow  and  gradual  process  of  piecemeal  evolution  from  international 
transactions  and  incidents  as  they  from  time  to  time  occur?  Such  a  con- 
clusion would  be  unfortunate  and  there  is  no  sufficient  reason  for  accept- 
ing it.  Doubtless  there  are  many  other  ways  in  which  the  accomplish- 
ment of  the  great  object  desired  can  be  accelerated.  But  all  combined 
must,  it  is  believed,  yield  in  potency  to  international  conferences  like 
those  of  the  Hague.  Each  is  an  object  lesson  of  the  most  efficacious 
sort.  Each  makes  nations  better  acquainted  through  the  familiar 
intercourse  with  each  other  of  their  leading  public  men.  Each  brings 
on  able  and  thorough  investigation  and  discussion  of  international 
relations  and  the  rules  which  should  govern  them.  Each  of  them  is 
sure  to  lead  to  the  discovery  that  on  many  important  topics  all  nations 
are  substantially  agreed.  Each  is  likely  to  leave  behind  a  body  of 
doctrine  which  commands  universal  assent.  If  propositions  result  to 
which  there  is  temporarily  only  partial  assent,  each  at  least  succeeds 
in  bringing  the  questions  involved  before  the  world  and  in  attracting 
to  them  consideration  by  the  most  eminent  jurists  and  statesmen  of  all 
coimtries.  Every  Hague  conference,  indeed,  in  addition  to  the  posi- 
tive results  reached,  is  a  true  educational  campaign  of  world-wide  and 
most  beneficial  influence.    Suppose  the  proceedings  of  a  particular 
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conference  should  prove  academic  merely,  and  produce  rules  which, 
however  intrinsically  praiseworthy,  do  not  at  the  time  command 
the  unanimous  or  even  the  general  assent  of  civilized  states.  Never- 
theless, if  such  rules  be  manifestly  correct  and  salutary  in  themselves, 
it  would  be  wrong  to  estimate  them  as  of  no  account — it  would  be  a 
grave  mistake  not  to  realize  that  though  for  the  time  being  without 
political  sanction,  they  have  behind  them  a  force  of  wonderful  potency. 
Laws  are  not  necessarily  the  most  effective  to  which  the  police  and  the 
military  are  bound  and  presumably  stand  ready  to  compel  obedience. 
If  palpably  unwise  and  at  variance  with  the  instincts  and  sentiments 
of  the  people  to  whom  they  apply,  it  is  familiar  experience  that  the 
executive  power  of  the  state  seems  to  be  paralyzed  and  that  such  laws 
remain  practically  inoperative.  The  same  public  opinion,  which  often 
nullifies  the  most  formal  and  elaborate  statutes,  never  fails  to  exact 
obedience  to  unwritten  and  intangible  laws  whose  roots  are  found  deep 
in  the  popular  mind  and  conscience.  In  favor  of  all  wise  and  just  rules 
of  international  conduct  formulated  by  conferences  at  the  Hague  or 
by  other  like  conferences,  the  public  opinion  of  the  civilized  world  may 
be  relied  upon  to  furnish  a  force  ever  growing  more  and  more  potent, 
until  such  rules  receive  complete  international  recognition  and  accept- 
ance. When  in  1823  Webster  would  have  had  this  country  express 
sympathy  with  the  revolt  of  the  Greeks  against  Turkey  and  it  was 
objected  that  the  thing  was  useless  because  we  did  not  propose  to  fight 
for  Greece  or  to  endanger  our  own  peace  in  any  way,  he  made  an  answer 
which  is  among  the  most  impressive  of  his  public  utterances: 

Sir,  this  reasoning  mistakes  the  age.  The  time  has  been  indeed  when 
fleets,  and  armies,  and  subsidies,  were  the  principal  reliances  even  in  the 
best  cause.  But,  happily  for  mankind,  a  great  change  has  taken  place 
in  this  respect.  Moral  causes  come  into  consideration  in  proportion  as 
the  progress  of  knowledge  is  advanced;  and  the  public  opinion  of  the 
civilized  world  is  rapidly  gaining  an  ascendency  over  mere  brutal  force. 
It  is  already  able  to  oppose  the  most  formidable  obstruction  to  the  prog- 
ress of  injustice  and  oppression,  and  as  it  grows  more  intelligent  and 
more  intense,  it  will  be  more  and  more  formidable.  It  may  be  silenced 
by  military  power,  but  it  can  not  be  conquered.  It  is  elastic,  irrepres- 
sible, and  invulnerable  to  the  weapons  of  ordinary  warfare.  It  is  that 
impassible,  inextinguishable  enemy  of  mere  violence  and  arbitrary  rule 
which,  like  Milton's  angels, 

'*  Vital  in  every  part, 
Can  not  but  by  annihilating  die." 
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If  the  foregoing  observations  are  of  any  value,  it  consists  in  noting 
and  emphasizing  the  crucial  fact  that  individualism  as  the  essence  of 
the  relations  between  states  must  be  regarded  as  largely  modified  by 
what  may  be  termed  internationalism.  State  independence  as  the 
basis  of  international  law  has  become  radically  qualified  by  state  inter- 
dependence. The  importance  of  the  change  not  merely  in  theoretical 
but  in  practical  consequences  may  be  readily  tested.  In  seeking  for 
the  ideal  condition  of  international  relations,  the  paramount  object  is 
the  prevention  of  war — is  international  peace.  But  the  greater  the 
interdependence  of  any  two  states,  the  more  each  relies  upon  the  other 
for  the  essentials  of  well-being,  the  more  intimately  their  respective 
peoples  are  bound  together  by  social  and  commercial  ties,  the  less  likely 
they  are  to  engage  in  war  and  the  more  likely  they  are  to  provide 
against  it  in  advance  by  arbitration  agreements  and  all  other  appropri- 
ate preventive  measures.  Further,  any  would-be  belligerents  not  only 
stand  to  each  other  in  relations  of  mutual  dependence,  but  each  of 
them  stands  in  similar  relations  to  other  civilized  states  who  will  be 
sufferers  bv  war  as  well  as  the  actual  combatants  themselves.  Hence 
comes  an  outside  pressure  upon  such  belligerents  to  settle  their  quarrel 
without  fighting — a  pressure  which  will  be  powerful  in  all  cases  and 
is  irresistible  in  many  even  after  hostilities  have  become  imminent. 
But  the  potency  of  these  interdependent  relations  of  states  by  no 
means  delays  showing  itself  until  a  warlike  crisis  is  actually  at  hand. 
It  leads  the  wise  and  patriotic  statesmen  of  all  countries  to  unite 
their  best  energies  in  conceiving  plans  and  devising  machinery 
through  which  the  entire  body  of  civilized  states  shall  use  its  in- 
fluence to  disperse  war  clouds  almost  automatically  and  as  fast  as 
they  rise  above  the  horizon.  The  Hague  conference  of  1899  did 
much  in  that  direction  by  facilitating  international  arbitration 
and  making  mediation  between  angry  states  rather  a  friendly 
courtesy  than  a  piece  of  officious  impertinence.  Other  like  con- 
ferences may  be  expected  to  make  substantial  progress  in  the  same 
direction  and  the  advent  of  the  time  when  "Nation  shall  not  lift  up 
sword  against  nation,  neither  shall  they  learn  war  any  more"  is  by  no 
means  to  be  put  down  as  among  the  dreams  of  poets  or  the  visions  of 
seers.  The  interdependent  relations  of  states,  constantly  increasing 
in  number  and  closeness  and  strength,  are  constantly  making  war 
increasingly  difficult,  impracticable  and  repulsive.    They  are  steadily 
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bringing  nearer  and  making  more  imperative  agreements  between  the 
civilized  states  of  the  world,  by  which  war,  already  branded  as  the 
worst  possible  violation  of  the  dictates  of  common  sense  and  sound 
morals,  shall  also  be  a  crime  in  the  sight  of  international  law  and  as 
such  be  both  preventable  and  punishable  by  all  the  forces  which  organ- 
ized civilization  may  be  able  to  conmiand. 

Richard  Olney. 
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EDITORIAL  COMMENT 

THE  SECOND  PEACE   CONFERENCE   OF  THE  HAGUE 

The  second  Hague  peace  conference  is  no  longer  a  matter  of  specu- 
lation, it  is  now  a  certainty.  Invitations  have  been  issued  to  and 
accepted  by  the  recognized  states  of  the  world,  and  chosen  representa- 
tives of  these  states  will  meet  at  the  Hague  on  the  afternoon  of  June  15, 
1907. 

The  first  conference  was  looked  upon  as  an  experiment  and  many 
there  were  who  shook  their  heads  in  doubt.  It  did  not  wholly  justify 
the  hopes  of  its  friends  and  well-wishers.  It  did  not  produce  a  general 
disarmament,  neither  did  it  succeed  in  limiting  armaments  nor  in  plac- 
ing a  limit  upon  the  expenditures  necessary  to  preserve  peace  by  force. 
It  did,  however,  discuss  these  great  problems  and  relegated  them,  un- 
solved though  they  were,  to  the  consideration  of  a  future  and  perhaps 
more  favorable  conference.  They  are  in  the  nature  of  unfinished  business 
and  will  doubtless  be  considered  and  treated  as  such. 

If  war  was  not  abolished  and  the  era  of  universal  peace  ushered  in, 
a  serious  and  successful  attempt  was  made  to  give  definiteness  and 
consistency  to  the  laws  of  war  on  land,  and  to  the  sick  and  wounded 
upon  the  seas  there  were  extended  the  humane  principles  of  the  Red 
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Cross,  which  principles  have  done  so  much  to  mitigate  the  horrors  inci- 
dent to  warfare.  The  crowning  work  of  the  conference  was,  however, 
the  establishment  of  a  tribunal  to  which  Htigant  nations  might  resort 
for  the  peaceful  and  judicial  settlement  of  difficulties  which,  if  unsettled, 
might  justify  in  the  minds  of  some  an  appeal  to  the  sword.  If  war 
cannot  be  abolished,  unnecessary  suffering  should  be  eliminated,  and 
difficulties  between  nations  which  might  easily  lead  to  war  may  be 
settled  by  the  resort  to  a  tribunal  clothed  with  the  power  to  examine 
the  facts  and  on  the  facts  as  found  to  give  redress.  The  first  conference 
showed  the  possibility  of  discussing  in  the  abstract  questions  of  inter- 
national importance.  Great  as  was  its  service,  it  was  but  a  first  and 
conscious  step  in  the  line  of  progress.  For  the  actual  work  accomplished 
by  the  conference  of  1899  reference  is  made  to  the  supplement  in  which 
the  French  and  English  text  of  the  final  act  is  given  preceded  by  docu- 
ments necessary  to  its  intelligent  understanding. 

The  first  conference  looked  forward  at  no  distant  date  to  a  second 
meeting  of  the  nations.  As  Europe  seemed  unwilling  to  take  the 
initiative.  President  Roosevelt  on  October  21,  1904,  gave  voice  to  the 
universal  desire  of  this  country  that  a  second  conference  might  assemble 
in  order  to  take  up  and  advance  the  work  so  auspiciously  inaugurated 
by  the  conference  of  1899.  The  late  John  Hay  as  secretary  of  state, 
issued  the  following  circular  to  the  representatives  of  the  United  States 
accredited  to  each  of  the  governments  signatory  to  the  acts  of  the 
Hague  conference* 

Sir:  The  p>eace  conference  which  assembled  at  the  Hague  on  May  18,  1899, 
marked  an  epoch  in  the  history  of  nations.  Called  by  his  majesty  the  emperor  of 
Russia  to  discuss  the  problems  of  the  maintenance  of  general  pyeace,  the  regulation 
of  the  operations  of  war,  and  the  lessening  of  the  burdens  which  preparedness  for 
eventual  war  entails  upon  modem  peoples,  its  labors  resulted  in  the  acceptance  by 
the  signatory  powers  of  conventions  for  the  peaceful  adjustment  of  international 
difficulties  by  arbitration,  and  for  certain  humane  amendments  to  the  laws  and  cus- 
toms of  war  by  land  and  sea.  A  great  work  was  thus  accomplished  by  the  conference 
while  other  phases  of  the  general  subject  were  left  to  discussion  by  another  conference 
in  the  near  future,  such  as  questions  affecting  the  rights  and  duties  of  neutrals,  the 
inviolability  of  private  property  in  naval  warfare,  and  the  bombardment  of  ports, 
towns,  and  villages  by  a  naval  force. 

Among  the  movements  which  prepared  the  minds  of  governments  for  an  accord 
in  the  direction  of  assured  peace  among  men,  a  high  place  may  fittingly  be  given  to 
that  set  on  foot  by  the  Interparliamentary  Union.  From  its  origin  in  the  suggestions 
of  a  member  of  the  British  house  of  commons,  in  1888,  it  developed  until  its  member- 
ship includes  large  numbers  of  delegates  from  the  parliaments  of  the  principal 
nations,  pledged  to  exert  their  influence  toward  the  conclusion  of  treaties  of  ar!;i- 
tration  between  nations  and  toward  the  accomplishment  of  p)eace.  Its  annual  con- 
ferences have  notably  advanced  the  high  purposes  it  sought  to  realize.     Not  only 
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have  many  international  treaties  of  arbitration  been  concluded,  but,  in  the  con~ 
ference  held  in  Holland  in  1894,  the  memorable  declaration  in  favor  of  a  permanent 
court  of  arbitration  was  a  forerunner  of  the  most  important  achievement  of  the 
peace  conference  of  the  Hague  in  1899. 

The  annual  conference  of  the  Interparliamentary  Union  was  held  this  year  at  St. 
Louis,  in  appropriate  connection  with  the  World's  Fair.  Its  deliberations  were 
marked  by  the  same  noble  devotion  to  the  cause  of  peace  and  to  the  welfare  of  human- 
ity which  had  inspired  its  former  meetings.  By  the  unanimous  vote  of  delegates, 
active  or  retired  members  of  the  American  congress  and  of  every  parliament  in 
Europe  with  two  exceptions,  the  following  resolution  was  adopted: 

Whereas,  Enlightened  public  opinion  and  modem  civilization  alike  demand  that 
differences  between  nations  should  be  adjudicated  and  settled  in  the  same  manner 
as  disputes  between  individuals  are  adjudicated,  namely,  by  the  arbitrament  of 
courts  in  accordance  with  recognized  principles  of  law,  this  conference  requests  the 
several  governments  of  the  world  to  send  delegates  to  an  international  conference  to 
be  held  at  a  time  and  place  to  be  agreed  upon  by  them  for  the  purpose  of  considering: 

1.  The  question  for  the  consideration  of  which  the  conference  at  the  Hague 
expressed  a  wish  that  a  future  conference  be  called. 

2.  The  negotiation  of  arbitration  treaties  between  the  nations  represented  at 
the  conference  to  be  convened. 

3.  The  advisability  of  establishing  an  international  congress  to  convene  period- 
ically for  the  discussion  of  international  questions. 

And  this  conference  respectfully  and  cordially  requests  the  president  of  the 
United  States  to  invite  all  the  nations  to  send  representatives  to  such  a  conference^ 

On  the  twenty-fourth  of  September,  ultimo,  these  resolutions  were  presented  to 
the  president  by  a  numerous  deputation  of  the  Interparliamentary  Union.  The 
president  accepted  the  charge  offered  to  him,  feeling  it  to  be  most  appropriate  that 
the  executive  of  the  nation  which  had  welcomed  the  conference  to  its  hospitality 
should  give  voice  to  its  impressive  utterances  in  a  cause  which  the  American  govern- 
ment and  people  hold  dear.  He  announced  that  he  would  at  an  early  day  invite 
the  other  nations,  parties  to  the  Hague  conventions,  to  reassemble  with  a  view  to 
pushing  forward  toward  completion  the  work  already  begun  at  the  Hague,  by  con- 
sidering the  questions  which  the  first  conference  had  left  imsettled  with  the  express 
provision  that  there  should  be  a  second  conference. 

In  accepting  this  trust,  the  president  was  not  unmindful  of  the  fact,  so  vividly 
brought  home  to  all  the  world,  that  a  great  war  is  now  in  progress.  He  recalled 
the  circumstances  that  at  the  time  when,  on  August  24, 1898,  his  majesty  the  emperor 
of  Russia  sent  forth  his  invitation  to  the  nations  to  meet  in  the  interests  of  peace, 
the  United  States  and  Spain  had  merely  halted,  in  their  struggle,  to  devise  terms  of 
peace.  While  at  the  present  moment  no  armistice  between  the  armies  now  con- 
tending is  in  sight,  the  fact  of  an  existing  war  is  no  reason  why  the  nations  should 
relax  the  efforts  they  have  so  successfully  made  hitherto  toward  the  adoption  of 
rules  of  conduct  which  may  make  more  remote  the  chances  of  future  wars  between 
them.  In  1899  the  conference  of  the  Hague  dealt  solely  with  the  larger  general 
problems  which  confront  all  nations,  and  assumed  no  function  of  intervention  or 
suggestion  in  the  settlement  of  the  terms  of  peace  between  the  United  States  and 
Spain.  It  might  be  the  same  with  a  reassembled  conference  at  the  present  time. 
Its  efforts  would  naturally  lie  in  the  direction  of  further  codification  of  the  universal 
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ideas  of  right  and  justice  which  we  call  international  law;  its  mission  would  be  to 
give  them  future  effect. 

The  president  directs  that  you  will  bring  the  foregoing  considerations  to  the  atten- 
tion of  the  minister  of  foreign  affairs  of  the  government  to  which  you  are  accredited 
and,  in  discreet  conference  with  him,  ascertain  to  what  extent  that  government  is  dis- 
posed to  act  in  the  matter. 

Should  his  excellency  invite  suggestion  as  to  the  character  of  the  questions  to  be 
brought  before  the  proposed  second  peace  conference,  you  may  say  to  him  that,  at 
this  time,  it  would  seem  premature  to  couple  the  tentative  invitation  thus  extended 
with  a  categorical  programme  of  subjects  of  discussion.  It  is  only  by  comparison 
of  views  that  a  general  accord  can  be  reached  as  to  the  matters  to  be  considered 
by  the  new  conference.  It  is  desirable  that  in  the  formulation  of  a  progranmie  the 
distinction  should  be  kept  clear  between  the  matters  which  belong  to  the  province 
of  international  law  and  those  which  are  conventional  as  between  individual  govern- 
ments. The  final  act  of  the  Hague  conference,  dated  July  29,  1899,  kept  this  dis- 
tinction clearly  in  sight.  Among  the  broader  general  questions  affecting  the  right 
and  justice  of  the  relation  of  sovereign  states,  which  were  then  relegated  to  a  future 
conference,  were:  the  rights  and  duties  of  neutrals;  the  inviolability  of  private 
property  in  naval  warfare;  and  the  bombardment  of  ports,  towns,  and  villages  by  a 
naval  force.  The  other  matters  mentioned  in  the  final  act  take  the  form  of  sug- 
gestions for  consideration  by  interested  governments. 

The  three  points  mentioned  cover  a  large  field.  The  first,  especially,  touching 
the  rights  and  duties  of  neutrals,  is  of  universal  importance.  Its  rightful  disposition 
affects  the  interests  and  well-being  of  all  the  world.  The  neutral  is  something  more 
than  an  on-looker.  His  acts  of  omission  or  conmiission  may  have  an  influence — 
indirect,  but  tangible— on  a  war  actually  in  progress;  whilst,  on  the  other  hand,  he 
may  suffer  from  the  exigencies  of  the  belligerents.  It  is  this  phase  of  warfare  which 
deeply  concerns  the  world  at  large.  Efforts  have  been  made  time  and  again,  to 
formulate  rules  of  action  applicable  to  its  more  material  aspects,  as  in  the  declara- 
tions of  Paris.  As  recently  as  the  twenty-eighth  of  April,  of  this  year,  the  congress 
of  the  United  Stat/^s  adopted  a  resolution  reading  thus: 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  it  is  the  sense  of  the  congress  of  the  United  States  that 
it  is  desirable,  in  the  interest  of  uniformity  of  action  by  the  maritime  states  of  the 
world  in  time  of  war,  that  the  president  endeavor  to  bring  about  an  understanding 
among  the  principal  maritime  powers  with  a  view  of  incorporating  into  the  per- 
manent law  of  civilised  nations  the  principle  of  the  exemption  of  all  private  prop- 
erty at  sea,  not  contraband  of  war,  from  capture  or  destruction  by  belligerents. 

Approved,  AprU  £8,  1904, 

Other  matters  closely  affecting  the  rights  of  neutrals  are:  the  distinction  to  be 
made  between  absolute  and  conditional  contraband  of  war  and  the  inviolability 
of  the  official  and  private  correspondence  of  neutrals. 

As  for  the  duties  of  neutrals  toward  the  belligerents,  the  field  is  scracely  less  broad. 
One  aspect  deserves  mention,  from  the  prominence  it  has  acquired  during  recent 
times;  namely,  the  treatment  due  to  refugee  belligerent  ships  in  neutral  ports. 

It  may  also  be  desirable  to  consider  and  adopt  a  procedure  by  which  states  non- 
signatory  to  the  original  acts  of  the  Hague  conference  may  become  adhering  parties. 

You  will  explain  to  his  excellency  the  minister  of  foreign  affairs  that  the  present 
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overture  for  a  second  conference  to  complete  the  postponed  work  of  the  first  con- 
ference is  not  designed  to  supersede  other  calls  for  the  consideration  of  special  topics, 
such  as  the  proposition  of  the  government  of  the  Netherlands,  recently  issued,  to  assem- 
ble for  the  purpose  of  amending  the  provisions  of  the  existing  Hague  convention  with 
respect  to  hospital  ships.  Like  all  tentative  conventions,  that  one  is  open  to  change 
in  the  light  of  practical  experience,  and  the  fullest  deliberation  is  desirable  to  that 
end. 

Finally,  you  will  state  the  president's  desire  and  hope  that  the  undying  memories 
which  ding  around  the  Hague  as  the  cradle  of  the  beneficent  work  which  had  its 
beginning  in  1899  may  be  strengthened  by  holding  the  second  peace  conference  in 
that  historic  city. 

The  replies  to  the  circular  were  encouraging  and  showed  as  usual 
that  the  president  had  correctly  interpreted  the  popular  desire,  but 
with  a  graciousness  well-nigh  unprecedented  in  world-politics  he  yielded 
the  initiative  to  the  emperor  of  Russia. 

The  president  most  gladly  welcomes  the  offer  of  his  imperial  majesty  to  again 
take  upon  himself  the  initiation  of  the  steps  requisite  to  convene  a  second  interna- 
tional peace  conference,  as  the  necessary  sequence  to  the  first  conference,  brought 
about  through  his  majesty's  efforts,  and  in  view  of  the  cordial  responses  to  the 
president's  suggestion  of  October,  1904,  he  doubts  not  that  the  project  will  meet 
with  complete  acceptation  and  that  the  result  will  be  to  bring  the  nations  of  the 
earth  still  more  closely  together  in  their  common  endeavor  to  advance  the  ends  of 
peace. 

The  Czar  Nicholas,  freed  from  the  embarrassment  of  a  war  at  the 
extremes  of  his  empire,  immediately  devoted  himself  to  the  self-imposed 
mission  of  peace.  On  the  twelfth  of  April,  1906,  Baron  Rosen  submitted 
to  the  secretary  of  state  a  tentative  programme  for  the  work  of  a  second 
conference.    The  document  in  full  reads  as  follows: 

Mr,  Secretary  of  State:  When  it  assumed  the  initiative  of  calling  a  second  peace 
conference,  the  imperial  government  had  in  view  the  necessity  of  further  develop- 
ing the  humanitarian  principles  on  which  was  based  the  work  accomplished  by  the 
great  international  assemblage  of  1899. 

At  the  same  time,  it  deemed  it  expedient  to  enlarge  as  much  as  possible  the  num- 
ber of  states  participating  in  the  labors  of  the  contemplated  conference,  and  the 
alacrity  with  which  the  call  was  answered  bears  witness  to  the  depth  and  breadth 
of  the  present  sentiment  of  solidarity  for  the  application  of  ideas  aiming  at  the 
good  of  all  mankind. 

The  first  conference  separated  in  the  firm  belief  that  its  labors  would  subse- 
quently be  perfected  from  the  effect  of  the  regular  progress  of  enlightenment  among 
the  nations  and  abreast  of  the  results  acquired  from  experience.  Its  most  import- 
ant creation,  the  International  Court  of  Arbitration,  is  an  institution  that  has 
already  proved  its  worth  and  brought  together,  for  the  good  of  all,  an  areopagus  of 
jurists  who  command  the  respect  of  the  world.  How  much  good  could  be  accom- 
plished by  international  commissions  of  inquiry  toward  the  settlement  of  disputes 
between  states  has  also  J^een  shown. 
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There  are,  however,  certain  improvemento  to  be  made  in  the  convention  relative 
to  the  peaceful  settlement  of  international  disputes.  FoQowing  recent  arbitrations, 
the  jurists  assembled  in  court  have  raised  certain  questions  of  details  which  should 
be  acted  upon  by  adding  to  the  said  convention  the  necessary  amplifications.  It 
would  seem  especially  desirable  to  lay  down  fixed  principles  in  regard  to  the  use  of 
languages  in  the  proceedings  in  view  of  the  difficulties  that  may  arise  in  the  future 
as  the  cases  referred  to  arbitral  jurisdiction  multiply.  The  modus  operandi  of 
international  commissions  of  inquiry  would  likewise  be  open  to  improvement. 

As  regards  the  regulating  of  the  laws  and  customs  of  war  on  land,  the  provisions 
established  by  the  first  conference  ought  also  to  be  completed  and  defined,  so  as  to 
remove  all  misapprehensions. 

As  for  maritime  warfare,  in  regard  to  which  the  laws  and  customs  of  the  several 
countries  differ  on  certain  points,  it  is  necessary  to  establish  fixed  rules  in  keeping 
with  the  exigencies  of  the  rights  of  belligerents  and  the  interests  of  neutrals. 

A  convention  bearing  on  these  subjects  should  be  framed  and  would  constitute 
one  of  the  most  prominent  parts  of  the  tasks  devolved  upon  the  forthcoming  con- 
ference. 

Holding,  therefore,  that  there  is  at  present  occasion  only  to  examine  questions 
that  demand  special  attention  as  being  the  outcome  of  the  experience  of  recent 
years,  without  touching  upon  those  that  might  have  reference  to  the  limitation  of 
military  or  naval  forces,  the  imperial  government  proposes  for  the  programme  of 
the  contemplated  meeting  the  following  main  points: 

1.  Improvements  to  be  made  in  the  provisions  of  the  convention  relative  to  the 
peaceful  settlement  of  international  disputes  as  regards  the  court  of  arbitration  and 
the  international  commissions  of  inquiry. 

2.  Additions  to  be  made  to  the  provisions  of  the  convention  of  1889  relative  to 
the  laws  and  customs  of  war  on  land — among  others,  those  concerning  the  opening 
of  hostilities,  the  rights  of  neutrals  on  land,  etc.  Declarations  of  1899.  One 
these  having  expired,  question  of  its  being  revived. 

3.  Framing  of  a  convention  relative  to  the  laws  and  customs  of  maritime  war- 
fare, concerning: 

The  special  operations  of  maritime  warfare,  such  as  the  bombardment  of  ports, 
cities,  and  villages  by  a  naval  force;  the  laying  of  torpedoes,  etc. 

The  transformation  of  merchant  vessels  into  war  ships. 

The  private  property  of  belligerents  at  sea. 

The  length  of  time  to  be  granted  to  merchant  ships  for  their  departure  from  ports 
of  neutrals  or  of  the  enemy  after  the  opening  of  hostilities. 

The  rights  and  duties  of  neutrals  at  sea,  among  others  the  question  of  contraband, 
the  rules  applicable  to  belligerent  vessels  in  neutral  ports;  destruction,  in  cases  of 
vis  majoTf  of  neutral  merchant  vessels  captured  as  prizes. 

In  the  said  convention  to  be  drafted,  there  would  be  introduced  the  provisions 
relative  to  war  on  land  that  would  be  also  applicable  to  maritime  warfare. 

4.  Additions  to  be  made  to  the  convention  of  1899  for  the  adaptation  to  mari- 
time warfare  of  the  principles  of  the  Geneva  convention  of  1864. 

As  was  the  case  at  the  conference  of  1899,  it  would  be  well  understood  that  the 
deliberations  of  the  contemplated  meeting  should  not  deal  with  the  political  rela- 
tions of  the  several  states,  or  the  condition  of  things  established  by  treaties,  or  in 
general  with  questions  that  did  not  directly  come  within  the  programme  adopted 
by  the  several  cabinets. 
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The  imperial  government  desires  distinctly  to  state  that  the  data  of  this  programme 
and  the  eventual  acceptance  of  the  several  states  clearly  do  not  prejudge  the  opinion 
that  may  be  delivered  in  the  conference  in  regard  to  the  solving  of  the  questions 
brought  up  for  discussion.  It  would  likewise  be  for  the  contemplated  meeting  to 
decide  as  to  the  order  of  the  questions  to  be  examined  and  the  form  to  be  given  to 
the  decisions  reached,  as  to  whether  it  should  be  deemed  preferable  to  include  some 
of  them  in  new  conventions  or  to  append  them,  as  additions,  to  conventions  already 
existing. 

In  formulating  the  above-mentioned  programme,  the  imperial  government  bore 
in  mind,  as  far  as  possible,  the  recommendations  made  by  the  first  peace  confer- 
ence, with  special  regard  to  the  rights  and  duties  of  neutrals,  the  private  property 
of  belligerents  at  sea,  the  bombardment  of  ports,  cities,  etc.  It  entertains  the  hope 
that  the  government  of  the  United  States  will  take  the  whole  of  the  points  proposed 
as  the  expression  of  a  wish  to  come  nearer  that  lofty  ideal  of  international  justice 
that  is  the  permanent  goal  of  the  whole  civilized  world. 

By  order  of  my  government,  I  have  the  honor  to  acquaint  you  with  the  fore- 
going, and  awaiting  the  reply  of  the  government  of  the  United  States  with  as  lit- 
tle delay  as  possible,  I  embrace  this  opportunity  to  beg  you,  Mr.  Secretary  of 
State,  to  accept  the  assurance   of  my  very  high  consideration. 

Rosen. 

Nothing  remained  but  to  obtain  the  consent  of  the  nations  to  this 
tentative  programme  and  to  fix  the  date  for  the  meeting  at  the  Hague. 
It  was  wisely  recognized  that  all  nations  large  and  small  have  a  common 
interest  in  the  advancement  of  justice  and  peace.  The  invitation  there- 
fore was  extended  to  the  civilized  world  and  it  is  pleasing  to  be  able  to 
state  that  the  invitation  was  accepted  in  the  broad,  catholic  and  uni- 
versal spirit  in  which  it  was  extended.  It  will  not  perhaps  be  out  of 
place  to  mention  that  the  invitation  to  the  South  American  republics 
was  due  in  no  small  measure  to  our  secretary  of  state.  It  is  frequently 
asserted  that  the  United  States  looks  upon  the  Central  and  South 
American  repubUcs  as  subject  to  its  tutelage.  Mr.  Root,  however,  by 
advocating  their  admission  to  the  Hague  gives  evidence  of  the  desire 
of  the  United  States  for  the  advancement  of  our  Southern  neighbors 
and  shows  that  far  from  confining  them  to  the  western  world,  our  policy 
is  to  introduce  them  as  equals  in  a  conference  of  nations.  It  is  no 
exaggeration,  therefore,  to  state  that  the  second  Hague  conference 
will  be  in  the  widest  and  fullest  sense  of  the  word,  a  world  conference. 

A  difficulty,  however,  presented  itself  at  this  stage,  for  if  the  Pan- 
American  conference  was  to  be  held  at  Rio  de  Janeiro  during  the  summer 
of  1906,  the  representatives  of  the  western  world  could  not  well  take 
part  in  the  European  conference  at  one  and  the  same  time.  The  pro- 
ject therefore  to  hold  the  Hague  conference  in  the  summer  of  1906 
either  had  to  be  amended  or  the  conference  at  Rio  de  Janeiro  would  have 
to  be  adjourned.    At  the  request  of  the  United  States  the  meeting  at 
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the  Hague  was  postponed  to  avoid  any  possibility  of  conflict  or  inter- 
ference. By  universal  agreement  the  conference  has  been  called  for 
the  summer  of  1907. 

There  has  been  much  discussion  as  to  the  program  to  be  submitted 
and  discussed  at  the  Hague,  for  while  the  conference  is  international  in 
its  nature,  nations  have  from  the  nature  of  things  national  interests 
and  it  is  a  matter  of  great  difficulty  to  harmonize  these  interests  and 
unite  upon  a  programme  with  which  all  may  agree.  The  purpose  of 
the  conference  is  eminently  practical.  It  is  not  a  parliamentary  body 
in  which  motions  are  voted  by  majorities.  The  condition  of  progress 
is  not  that  one  nation  or  any  few  nations  may  take  a  step  in  advance 
but  that  all  nations  may  take  the  s^me  step,  and  it  is  wiser  to  do  a  few 
things  with  the  consent  of  all  than  to  attempt  many  things  which  must 
necessarily  meet  opposition  and  fail  of  universal  consent.  A  programme 
submitted  to  such  a  conference  must  be  the  minimum  of  desire  if  a 
positive  and  satisfactory  result  is  to  be  secured.  Progress  is,  however, 
the  outcome  of  discussion  and  the  reforms  of  the  future  will  no  doubt 
be  the  result  of  a  present  interchange  of  thought.  For  this  reason 
various  nations  have  insisted  that  special  projects  be  discussed  at  the 
convention  although  they  have  not  made  their  participation  in  the 
conference  conditioned  upon  the  acceptance  of  any  or  all  of  these. 
The  nature  and  extent  of  these  various  propositions  are  expressed  in 
the  note  verbcde  of  the  fourth  of  April,  1907,  from  the  Russian  ambassa- 
dor to  the  secretary  of  state. 

The  undersigned,  ambaasador  of  Russia,  by  order  of  his  government,  has  the 
honor  to  make  the  following  communication  to  his  excellency  the  secretary  of  state 
of  the  United  States: 

Before  the  second  peace  conference  is  called,  the  imperial  government  deems  it 
an  obligation  to  submit  to  the  powers  which  have  accepted  its  invitation  a  state- 
ment of  the  present  situation. 

All  the  powers  to  which  the  imperial  government  conmiunicated  in  April,  1906, 
its  tentative  program  of  the  labors  of  the  new  conference  have  declared  their  adhesion 
thereto. 

However,  the  following  remarks  have  been  made  with  respect  to  that  programme. 

The  government  of  the  United  States  has  reserved  to  itself  the  liberty  of  submit- 
ting to  the  second  conference  two  additional  questions,  viz:  the  reduction  or  limi- 
tation of  armament  and  the  attainment  of  an  agreement  to  observe  some  limita- 
tions upon  the  use  of  force  for  the  collection  of  ordinary  public  debts  arising  out  of 
contracts. 

The  Spanish  government  has  expressed  a  desire  to  discuss  the  limitation  of  armar 
ments,  reserving  to  itself  the  right  to  deal  with  this  question  at  the  next  meeting 
at  the  Hague. 

The  British  government  has  given  notice  that  it  attaches  great  importance  to 
having  the  question  of  expenditures  for  armament  discussed  at  the  conference,  and 
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has  reserved  to  itself  the  right  of  raising  it.  It  has  also  reserved  to  itself  the  right  of 
taking  no  part  in  the  discussion  of  any  question  mentioned  in  the  Russian  programme 
which  would  appear  to  it  unlikely  to  produce  any  useful  result. 

Japan  is  of  opinion  that  certain  questions  that  are  not  especially  enumerated  in 
the  programme  might  be  conveniently  included  among  the  subjects  for  consideration, 
and  reserves  to  itself  the  right  to  take  no  part  in  or  withdraw  from  any  discussion 
taking  or  tending  to  take  a  trend  which,  in  its  judgment,  would  not  be  conducive  to 
any  useful  result. 

The  governments  of  Bolivia,  Denmark,  Greece,  and  the  Netherlands  have  also 
reserved  to  themselves,  in  a  general  way,  the  right  to  submit  to  the  consideration  of 
the  conference  other  subjects  similar  to  those  that  are  explicitly  mentioned  in  the 
programme. 

The  imperial  government  deems  it  its  duty  to  declare,  for  its  part,  that  it  main- 
tains its  programme  of  the  month  of  April,  1906,  as  the  basis  for  the  deliberations  of 
the  conference,  and  that  if  the  conference  should  broach  a  discussion  that  would 
appear  to  it  unlikely  to  end  in  any  practical  issue  it  reserves  to  itself,  in  its  turn,  the 
right  to  take  no  part  in  such  a  discxission. 

Remarks  similar  to  this  last  have  been  made  by  the  German  and  Austro-Hungarian 
governments,  which  have  likewise  reserved  to  themselves  the  right  to  take  no  part 
in  the  discussion  by  the  conference  of  any  question  which  would  appear  unlikely  to 
end  in  any  practical  issue. 

In  bringing  these  reservations  to  the  knowledge  of  the  powers  and  with  the  hope 
that  the  labors  of  the  second  peace  conference  will  create  new  guaranties  for  the 
good  understanding  of  the  nations  of  the  civilized  world,  the  imperial  government 
has  addressed  to  the  government  of  the  Netherlands  a  request  that  it  may  be  pleased 
to  call  the  conference  for  the  first  days  of  June. 

The  undersigned  embraces  this  opportunity  to  renew  to  His  Excellency,  Mr. 
Root,  the  assurances  of  his  highest  consideration.  Rosen 

It  is  of  course  impossible  to  predict  the  outcome  of  the  conference. 
It  is,  however,  safe  to  say  that  the  Russian  programme  will  form  the 
basis  of  discussion  and  that  progress  will  be  along  this  line.    The  desire 
to  discuss  other  topics  whether  or  not  they  meet  with  such  favor  in  the 
conference  as  to  form  a  part  of  the  final  act,  shows  the  seriousness  with 
which  the  nations  approach  the  conference  and  the  importance  attached 
to  its  proceedings  and  discussions. 
The  American  commission  as  announced  is  as  follows: 
Joseph  H.  Ghoate,  former  ambassador  to  the  Court  of  St.  James; 
General  Horace  Porter,  former  ambassador  to  France; 
Uriah  M.  Rose,  of  Arkansas,  former  president  of  the  American  Bar 
Association,  and  now  president  of  the  Arkansas  Bar  Association; 
David  Jayne  Hill,  Umted  States  minister  to  the  Netherlands;  and 

former  assistant  secretary  of  state; 
Brigadier  General  George  B.  Davis,  judge  advocate  general,  U.  S.  A., 
and  former  professor  of  international  law  at  the  United  States 
Military  Academy; 
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Rear  Admiral  Charles  S.  Sperry,  U.  S.  N.,  president  of  the  Naval 

War  College; 
William  I.  Buchanan,  former  minister  to  Argentina  and  to  Panama, 

and  chairman  of  the  American  delegation  to  the  Rio  conference; 
Chandler  Hale,  secretary  to  the  delegation,  and  former  secretary 

of  the  United  States  embassy  at  Vienna; 
James  Brown  Scott,  expert  in  international  law,  solicitor  for  the 

Department  of  State; 
Charles  Henry  Butler,  expert  attach^,  reporter  of  the  United 

States  Supreme  Court. 

THE   DISSOLUTION  OF  THE   UNION   OF   NORWAY   AND   SWEDEN 

Mr.  Lecky  declared  nationality  to  be  the  miracle  of  our  day.  The 
Italian  school  of  international  law  is  based  upon  nationality,  and  the 
sentiment  is  world-wide  that  a  community  of  race,  institutions  and  lan- 
guage somehow  lies  at  the  basis  of  statehood.  It  is  clear  that  an  auto- 
crat who  denies  the  right  of  self-government  would  naturally  reject  the 
plea  of  nationality,  but  the  nineteenth  century  dealt  roughly  with  the 
autocrat  and  it  is  not  too  much  to  hope  that  the  twentieth  century  will 
turn  him  into  a  statesman.  The  congress  of  Vienna  of  1815  adopted 
the  principle  of  legitimacy,  as  distinct  from  nationality,  in  the  settle- 
ment of  the  world^s  peace,  but  the  legitimacy  of  the  congress  looked 
only  to  the  ruler,  not  to  the  ruled.  Popular  understanding  of  legitimacy 
differed  radically  from  that  of  the  diplomat,  and  little  by  httle  the  rights 
of  the  ruled  to  organize  themselves  into  a  community  under  a  gov- 
ernment suited  to  their  needs  has  modified  considerably  the  map  of 
Europe. 

The  congress  of  Vienna  yoked  Holland  and  Belgium  into  the  king- 
dom of  the  Netherlands,  but  revolution  dissolved  the  unnatural  bond. 
Greece  longed  for  a  government  of  its  own,  and  Europe  yielded.  The 
outbreak  of  1848  assumed  proportions  of  a  democratic  and  univer- 
sal movement  which  gave  the  rulers  pause.  The  expulsion  of  Austria 
from  Italy  and  the  union  of  the  Italian  states  into  a  kingdom  of  Italy 
under  a  sovereign  of  its  choice,  the  expulsion  of  Austria  from  Germany 
and  the  establishment  of  a  German  empire  in  accordance  with  the  hope 
and  aspirations  of  centuries,  the  creation  of  the  dual  monarchy  of  Aus- 
tria upon  race  lines,  and  finally  the  collapse  of  the  Ottoman  empire  and 
the  establishment  of  distinct  and  independent  sovereign  communities 
in  the  Balkan  peninsula,  show  at  a  glance  that  nationality  may  indeed 
be  checked  and  controlled  for  a  time  but  that  it  cannot  in  our  day  and 
generation  be  overthrown. 
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The  importance  of  the  principle  of  nationality  in  the  modern  concep- 
tion of  international  law  has  been  admirably  stated  by  a  recent  and 
authoritative  writer. 

The  third  moral  is  that  the  principle  of  nationality  is  of  such  force  that  it  is  fruit- 
less to  try  to  stop  its  victory.  Wherever  a  community  of  many  millions  of  individ- 
uals, who  are  bound  together  by  the  same  blood,  language,  and  interests,  become  so 
powerful  that  they  think  it  necessary  to  have  a  state  of  their  own,  in  which  they  can 
live  according  to  their  own  ideals  and  can  build  up  a  national  civilization,  they  will 
certainly  get  that  state  sooner  or  later.  What  international  politics  can  do  and 
should  do  is  to  enforce  the  rule  that  minorities  of  individuals  of  another  race  shall 
not  be  outside  the  law,  but  shall  be  treated  on  equal  terms  with  the  majority.  States 
embracing  a  population  of  different  nationalities  can  exist  and  will  always  exist, 
as  many  examples  show. 

And  even  where  the  race  forms  but  a  portion  of  the  larger  political 
unit,  a  realization  of  the  past  and  a  hope  of  the  future  preserve  intact 
a  feeling  of  nationality.  Wales  has  held  its  own,  although  it  is  an  inte- 
gral part  of  England.  The  national  movement  is  spreading  in  Ireland 
and  the  world  sees  the  strange  and  unprecedented  spectacle  of  a  people 
settling  down  to  a  grammar  and  dictionary  to  acquire  a  language  which 
was  once  their  own. 

The  most  recent  instance  of  the  application  of  the  doctrine  of  nation- 
ality to  a  concrete  case  is  the  separation  of  Norway  and  Sweden  and 
the  establishment  of  an  independent  kingdom  of  Norway  based  upon 
race  and  national  ideals.  For  centuries  Norway  was  independent  and 
governed  itself  as  it  would;  for  centuries,  that  is  to  say  from  1387  to 
1814,  it  was  either  a  part  of  Sweden  or  a  province  of  Denmark.  From 
1814  till  yesterday  it  was  a  junior  partner  in  the  kingdom  of  Norway- 
Sweden.  In  1905  it  emerged  from  dependence  and  took  its  place  as 
an  equal  in  the  family  of  nations. 

In  1814  when  Europe  was  in  arms  against  Bonaparte  and  the  empire 
was  in  the  throes  of  dissolution,  Norway  was  ceded  to  Sweden,  amid 
the  protests  of  its  people. 

His  Majesty,  the  King  of  Denmark,  in  behalf  of  himself  and  his  successors  to  the 
throne  and  kingdom  of  Norway,  forever  renounces  all  his  rights  and  claims  to  the 
kingdom  of  Norway  in  favor  of  the  King  of  Sweden. 

The  cooperation  of  Sweden  was  worth  more  than  a  province. 

The  Swedes  and  the  Norwegians  were  not  on  the  best  of  terms  and 
never  had  been.  To  be  forced  to  join  an  uncongenial  neighbor  was  too 
much  for  the  blood  of  the  discoverers  of  new  worlds,  and  in  a  spirit  of 
rebellion  they  elected  Christian  Frederick,  heir  of  Frederick  VI.  of  Den^ 
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mark,  king.  Great  Britain,  however,  in  conjunction  with  the  allied 
powers  decided  from  reasons  of  policy  that  this  independence  was  exhib- 
ited at  an  untimely  moment,  and  Norway  was  forced  to  decree  her  own 
union  with  Sweden,  November  4,  1814.  The  word  of  Bemadotte, 
marshal  of  France  and  crown  prince  of  Sweden,  was  not  to  be  trifled 
with. 

In  this  union  and  the  spirit  exhibited  by  the  Norwegians  at  the  time, 
can  be  seen,  perhaps,  a  forerunner  of  the  action  of  dissolution,  June  7, 
1905.  In  the  act  of  union  Norway  insisted  upon  securing  absolute 
independence,  with  no  other  bond  than  an  hereditary  monarch  who  was 
to  have  his  Norwegian  as  well  as  his  Swedish  council,  and  who  was  to 
spend  a  portion  of  each  year  in  the  land  of  the  fjords.  It  was  a  "mon- 
archy and  defensive  alliance  for  the  protection  of  their  mutual  throne." 

Since  that  time  Norway  has  shown  by  her  restiveness  a  strong  dislike 
for  foreign  control,  especially  Swedish  control.  The  fundamental  law 
of  the  constitution,  which,  in  true  loyalty,  "almost  every  peasant 
farmer  nowada\'s  has  framed  and  hung  up  in  the  chief  room  of  his  house'' 
did  not  secure  the  one  important  power  that  the  Norwegians  especially 
desired,  the  power  to  manage  their  own  foreign  affairs,  especially  those 
of  a  commercial  nature.  The  foreign  minister  was  almost  always  a 
Swede,  though  up  to  1885  he  was  responsible  to  the  king.  Hence  the 
Norwegians  looked  upon  him  as  responsible  to  their  sovereign.  But 
in  that  year  the  Swedish  parliament  made  the  minister  of  foreign  affairs 
directly  dependent  upon  them  and  liable  to  them  for  his  acts.  With 
this  change  the  people  of  Norway  saw  their  last  claim  to  the  managing 
of  their  own  foreign  policies  slipping  into  Swedish  hands,  and  Norway 
was  still  more  subordinate  in  international  affairs  and  relations. 

The  consular  service,  above  all,  was  a  bone  of  contention.  The  two 
nations  had  one  service  in  common,  and  Norway,  with  a  thriving  com- 
merce, three  times  the  size  of  Sweden's,  with  more  coast  line,  and  with 
the  blood  of  the  Vikings  in  her  veins,  struggled  and  fought  for  years  for 
more  freedom  to  develop,  and  for  the  last  fifteen  years  specifically  for 
a  separate  consular  service  to  aid  her  own  growing  trade. 

It  was  on  May  28,  1905,  that  King  Oscar  officially  denied  the  right  of 
Norway  to  this  separate  representation  abroad  by  vetoing  a  measure  to 
provide  for  a  distinct  consular  service  to  Norway,  even  after  a  joint  com- 
mittee from  the  two  nations  had  recommended  its  passage.  The 
Storthing  (the  Norwegian  parliament)  immediately  proclaimed  that  the 
king  had  violated  the  constitution,  thereby  dissolving  the  union  and 
dethroning  himself.  The  cabinet  resigned  and  the  Storthing  expressed 
itself  as  follows: 
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Whereas,  All  the  members  of  the  council  of  state  have  laid  down  their  offices; 
Whereas,  His  Majesty  the  King,  has  declared  himself  unable  to  establish  a  new 
government  for  the  country;  and  Whereas,  The  constitutional  regal  power  thus 
becomes  imperative,  the  Storthing  authorizes  the  members  of  the  council  of  state 
who  retired  today  to  exercise  until  further  notice  as  the  Norwegian  government  the 
power  appertaining  to  the  king  in  accordance  with  Norway's  constitution  and  exist- 
ing laws,  with  those  changes  which  are  necessitated  by  the  fact  that  the  union  with 
Sweden  under  one  king  is  dissolved  in  consequence  of  the  king  having  ceased  to 
act  as  Norwegian  king. 

With  this  condition  of  affairs  the  Swedish  government  attempted  to 
deal.  The  voice  of  the  Swedish  upper  house  was  the  strongest  in  opposi- 
tion to  a  peaceful  settlement;  in  fact  this  aristocracy  of  landed  men  was 
almost  the  only  power  for  the  enforcement  of  the  union  upon  Norway 
against  her  will.  Perhaps  they  did  not  or  would  not  see  the  centuries 
of  opposition  to  Sweden  which  ninety  years  of  union  had  been  powerless 
to  overcome,  or  the  diCFering  desires  and  needs  of  the  two  people  shown 
in  the  first  case  not  only  by  the  struggles  for  political  freedom  but  by 
the  tendencies  leading  away  from  the  old  religions  and  dogmas;  and  in 
the  second  place  by  the  demand  for  free  trade  in  Norway,  as  against 
the  protective  tariff  of  Sweden. 

The  separation  was  the  outcome  of  natural  causes,  it  was  the  breaking 
out  of  old  feelings,  long  suppressed,  when  restraint  was  imposed  on  the 

« 

right  to  manage  the  historical  and  traditional  vocation  of  the  Norse- 
men, their  commerce  and  its  development. 

And  so,  without  ostentation,  but  with  firmness,  and  no  doubt  with 
a  glance  at  the  framed  constitutions  in  the  "chief  room  of  the  house," 
the  people  on  August  13,  1905,  by  a  vote  of  368,000  against  184  decided 
that  Norway  should  again  be  free  to  take  her  place  in  the  family  of 
nations  under  her  own  king  and  with  her  own  unaided  hand  at  the  tiller. 
Sweden  acquiesced  finally  and  on  September  23,  1905,  the  treaty  of 
Karlstad  (see  Supplement)  was  signed. 

Norway's  first  thought  seems  to  have  been  a  look  backward  to  Den- 
mark from  whom  she  had  unwillingly  parted  in  1814  and  from  whom 
she  had  tried  to  choose  a  ruler  in  the  abortive  attempt  at  establishing 
an  independent  government  at  that  time.  In  spite  of  any  fleeting 
dreams  of  Emperor  Wilhelm  that  he  might  see  a  German  prince  on  the 
Norwegian  throne,  or  those  that  some  of  the  more  enthusiastic  Norse- 
men may  have  had  of  a  republic,  the  country  chose  and  elected  by 
popular  vote  to  reign  "by  the  grace  of  the  people  and  not  by  divine 
right,"  as  one  writer  explains.  Prince  Charles  of  Denmark,  who  became 
King   Haakon  VII.     The    separation   was    complete,  and   the  very 
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name  of  the  king  linked  the  Norway  of  today  to  the  Norway  of  the  tra- 
ditional past. 

The  present  is  secure,  but  what  of  the  future?  A  glance  at  the  map 
shows  the  geographical  importance  of  Norway.  It  is  indeed  true  that 
Sweden  and  Denmark  control  the  entrance  to  the  Baltic.  It  is,  however, 
a  fact  that  Norway  cannot  be  overlooked  in  this  connection.  For 
although  the  canal  at  Kiel  may  serve  a  great  purpose,  the  natural 
entrance  and  outlet  to  and  from  the  North  Sea  and  the  Baltic  lies 
between  Denmark  and  Sweden  with  Norway  looming  up  large  on  the 
horizon.  A  family  alliance  with  Great  Britain  is  no  doubt  a  great  pro- 
tection; the  fear  and  jealousy  of  the  Russian  is  likewise  no  mean  politi- 
cal asset,  while  the  uncertainty  of  the  relations  of  France  and  Germany 
may  prevent  any  fear  of  aggression  from  Germany  even  supposing  the 
desire  were  present.  The  geographical  and  political  situation  would 
seem,  therefore,  in  the  nature  of  things  to  neutralize  the  northern  king- 
doms. Their  importance  lies  in  their  geography,  and  paradoxically 
speaking,  their  very  weakness  is  their  strength. 

THE  INTERNATIONAL  STATUS  OF  KOREA 

For  centuries  Korea  has  been  a  battle-ground  between  China  on  the 
one  hand  and  Japan  on  the  other,  and  lately  within  the  memory  of  the 
present  generation,  indeed  but  yesterday,  it  has  been  the  cause  of  war 
between  Russia  and  the  Island  Empire.  It  was  the  cause  of  the  war 
of  1894  between  China  and  Japan  by  means  of  which  the  latter  took  its 
place  among  the  nations,  and  more  recently  it  was  the  cause  of  the  war 
of  1904-1905  between  Russia  and  Japan  at  the  conclusion  of  which 
Japan  emerged  as  a  great  world-power. 

The  possession  of  Korea  means  much  to  others,  to  itself  it  means 
little  or  nothing.  It  is  a  prize  to  be  contended  for,  and  its  destiny 
seems  to  depend  upon  the  wish  and  strength  of  others.  It  at  one  time 
and  for  centuries  depended  upon  China,  at  another  depended  upon 
Japan.  For  a  few  short  years,  from  1876  to  1894  it  tasted  the  sweets  of 
independence.  By  the  treaty  of  peace,  amity  and  commerce  of  Feb- 
ruary 27,  1876,  between  Korea  and  Japan  the  independence  of  Korea 
was  recognized  as  far  as  Japan  was  concerned.  Its  various  ports  were 
opened  to  Japanese  trade  and  a  diplomatic  minister  was  to  reside  at 
Seoul. 

The  independence  of  Korea  was  still  further  recognized  by  the  treaty 
of  peace,  amity,  commerce  and  navigation  of  May  24,  1882,  between 
the  United  States  and  Korea  and,  internationally  speaking,  the  inde- 
pendence of  Korea  was  then  recognized  by  two  of  the  great  powers. 
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By  the  terms  of  the  treaty  the  United  States  was  admitted  to  trade  in  the  three 
ports  already  opened  to  the  Japanese,  and  to  such  as  might  be  afterwards  opened  to 
foreign  commerce;  diplomatic  and  consular  officers  were  to  be  received;  provision 
was  made  for  the  case  of  shipwrecked  vesseb,  and  other  usual  stipulations  of  com- 
mercial treaties;  traffic  in  opium  was  prohibited;  and  exterritorial  jurisdiction  was 
given  to  American  consuls,  but  the  following  provision  was  inserted:  "Whenever 
the  king  of  Chosen  shall  have  so  far  modified  and  reformed  the  statutes  and  judicial 
procedure  of  his  kingdom  that,  in  the  judgment  of  the  United  States,  they  conform 
to  the  laws  and  course  of  justice  in  the  United  States,  the  right  of  exterritorial  juris- 
diction over  United  States  citizens  in  Chosen  shall  be  abandoned;''  and  the  two 
countries  were  to  be  open  to  the  residence,  respectively,  of  the  citizens  and  subjects 
of  the  other  to  pursue  their  callings  and  avocations.  (John  W.  Foster:  American 
Diplomacy  in  the  Orient,  p.  325.) 

It  is  not  without  interest  to  note  that  the  United  States  showed  its 
friendly  interest  in  the  welfare  of  the  Hermit  Kingdom  by  proflfering 
good  offices  in  Article  I  of  the  treaty. 

If  other  powers  deal  unjustly  or  oppressively  with  either  government,  the  other 
will  exert  their  good  offices,  on  being  informed  of  the  case,  to  bring  about  an  amicable 
arrangement,  thus  showing  their  friendly  feelings. 

The  next  year  (1883)  conventions  were  signed  by  representatives  of 
Great  Britain  and  Germany  so  that  the  independence  of  the  kingdom 
was  recognized  by  the  world  powers  and  the  possibility  of  a  formal 
adoption  into  the  family  of  nations  was  held  out  to  the  land  of  Chosen. 

But  China  looked  askance  on  the  new  state  of  things  and  refused  to 
renounce  its  claims  of  overlordship  without  a  struggle.  Taking  advan- 
tage of  the  disordered  conditions  of  the  country  Chinese  troops  were  sent 
into  Korea  for  the  alleged  purpose  of  putting  down  a  rebellion  which 
threatened  to  overthrow  the  Korean  government.  This  action  was 
claimed  by  Japan  to  be  in  violation  of  a  treaty  of  1885.  A  Japanese 
force  occupied  Seoul,  its  seaport,  and  fortified  the  connecting  route. 
The  rebellion  was  suppressed  but  the  foreign  armies  remained. 

China  expressed  a  willingness  to  withdraw  concurrently  with  the 
Japanese;  {apan  refused  to  withdraw  until  Korea  should  adopt  such 
reforms  in  government  as  would  prevent  future  disorders.  The  good 
offices  of  the  United  States  by  virtue  of  Article  I  of  the  treaty  of  May 
24,  1882,  were  requested  and  extended,  but  the  solution  was  reserved 
to  the  sword,  not  to  diplomacy.  The  result  was  the  war  of  1894  between 
China  and  Japan.  The  war,  as  is  well  known,  resulted  in  the  over- 
whelming and  crushing  defeat  of  China,  and  its  suzerainty  over  Korea 
was  a  thing  of  the  past.  The  independence  of  Korea  and  the  aband- 
onment of  all  tribute  and  vassal  ceremonies  to  China  freed  the  land 
of  Chosen  from  Chinese  dominion.     The  independence,  however,  was 
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more  in  theory  than  in  fact.  A  new  master  was  substituted  for  the 
old. 

A  glance  at  the  map  shows  the  valuable  geographical  situation  of 
Korea.  Wedged  in  between  China  on  the  west,  Russia  on  the  north, 
with  Japan  ready  to  step  from  the  island  to  the  mainland,  the  condition 
of  the  kingdom  was  precarious.  Unable  to  maintain  and  therefore  to 
enjoy,  its  independence  the  question  was,  "Into  whose  lap  should  the 
prize  fall?"  Russia  wished  to  give  territorial  unity  to  its  possessions 
on  the  Pacific  which  would  be  eflfected  by  the  permanent  occupation 
of  Manchuria  and  the  subjection  of  Korea  to  its  influence.  If  this 
should  happen  the  ambition  of  Japan  to  secure  a  firm  hold  on  the  main- 
land and  to  establish  an  outlet  for  its  population  and  a  market  for  its 
industry  would  be  frustrated.  The  forced  renunciation  of  the  Liao- 
tung  peninsula  which  Japan  had  wrested  from  China,  the  lease  of  Port 
Arthur  to  Russia  by  China  showed  in  no  uncertain  way  the  intention 
of  Russia.  The  Russian  occupation  of  Manchuria  as  the  result  of  the 
suppression  of  the  Boxer  movement  made  that  more  visible  which  was 
already  plainly  seen.  A  struggle  on  a  large  scale  between  Russia  and 
Japan  became  a  certainty. 

In  the  meantime  diplomatic  methods  were  resorted  to  until  the  sword 
should  be  drawn.  By  a  memorandum  concluded  between  Japan  and 
Russia  signed  at  Seoul,  March  14, 1896,  the  right  of  Japan  was  recognized 
to  maintain  her  guards  for  the  protection  of  her  telegraphic  lines  between 
Fusan  and  Seoul.  In  this  connection  it  should  be  observed  that  the 
right  of  Japan  to  construct  railways  between  Seoul  and  Fusan  and 
between  Seoul  and  Chemulpo,  and  to  maintain  telegraph  lines  between 
these  places  was  recognized  by  an  agreement  concluded  between  Japan 
and  Korea,  August  28,  1894.  By  the  memorandum  of  May  14,  1894, 
Japan  and  Russia  mutually  recognized  their  right  to  station  their  respec- 
tive troops  for  the  protection  of  Japanese  settlements  in  Seoul  and  the 
open  ports  of  Korea  on  the  one  hand,  and  the  Russian  legation  and  con- 
sulates on  the  other.     (For  text  of  memorandum,  see  Supplement.) 

Two  years  later,  on  June  9,  1896,  a  protocol  was  signed  at  Moscow 
between  Japan  and  Russia  which  recognized  the  right  of  Japan  and  Rus- 
sia to  give  advice  to  the  Korean  government  in  reference  to  the  manage- 
ment of  her  financial  affairs.  The  two  governments  agreed  to  give 
their  support  to  Korea  should  it  become  necessary  for  her  to  raise  loans. 
The  two  governments  agreed  not  to  interfere  with  the  establishment  and 
maintenance  of  her  army  and  police  system.  Russia  admitted  Japanese 
right  to  control  her  own  telegraph  lines  in  Korea,  and  at  the  same  time 
Russia  reserved  the  right  to  establish  a  telegraph  line  from  Seoul  to 
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the  Russo-Korean  frontier.     (See  text  of  the  protocol  in  the  Supple- 
ment.) 

Two  years  later,  on  April  25,  1898,  a  protocol  was  signed  at  Tokio  by 
Baron  Nissi  and  Baron  Rosen,  •by  which  Japan  and  Russia  recognized 
the  sovereignty  and  independence  of  Korea  and  mutually  agreed  not  to 
interfere  in  the  internal  affairs  of  Korea.  The  two  governments  also 
agreed  between  themselves  not  to  take  any  steps  regarding  the  appoint- 
ment of  military  instructors  and  financial  advisers  for  Korea  Tiiithout 
previously  arriving  at  some  understanding  between  the  two  powers. 
Russia  recognized  Japan's  preponderating  interests  in  Korea  as  regards 
commerce  and  industry,  and  agreed  not  to  place  any  obstacle  to  Japan's 
commercial  and  industrial  activities  in  Korea.  (For  the  text  of  the 
protocol,  see  Supplement.) 

On  February  23,  1904,  a  protocol  was  signed  by  Mr.  Hayashi  and 
General  Ye-Tchi-Yong  at  Seoul  by  which  Korea  agreed  on  the  one  hand 
to  be  guided  by  the  advice  of  Japan  in  regard  to  improvements  in  admin- 
istration while  Japan  on  the  other  hand  agreed  to  insure  the  safety  of 
the  imperial  house  of  Korea  and  to  guarantee  the  independence  and 
territorial  integrity  of  that  country.  In  case  the  welfare  of  the  imperial 
house  of  Korea  or  the  territorial  integrity  of  Korea  was  endangered, 
Japan  agreed  to  take  such  measures  as  circumstance  might  require.  For 
that  purpose  the  right  of  Japan  to  occupy  such  places  as  may  be  neces- 
sary from  a  strategical  point  of  view  was  recognized.  The  two  countries 
agreed  not  to  conclude  with  a  third  power  without  mutual  consent  any 
arrangement  derogatory  to  the  principle  of  this  protocol.  It  will  be 
recalled  that  war  dating  from  the  sixth  of  February  already  existed 
between  Russia  and  Japan.     (For  the  protocol,  see  the  Supplement.) 

On  August  22  of  the  same  year  Japan  and  Korea  entered  into  an  agree- 
ment signed  at  Seoul  which  was  the  logical  consequence  of  the  protocol 
of  February  23,  1904.  Korea  agreed  not  to  take  any  important  meas- 
ures regarding  finance  and  foreign  relations  without  first  taking  the 
counsel  of  the  advisers  who  should  be  recommended  by  Japan.  In 
order  to  prevent  for  the  future  the  conclusion  of  unwise  and  improvident 
engagements,  Korea  agreed  to  consult  Japan  before  concluding  treaties 
and  negotiating  conventions  with  foreign  powers,  and  in  dealing  with 
any  important  matters  in  which  the  right  of  foreigners  was  involved 
such  as  the  grant  of  concessions  to  foreigners.  (For  text  of  the  agree- 
ment, see  Supplement.) 

So  matters  stood  in  1904.  The  preponderating  influence  of  Japan 
resembled  absorption;  the  close  of  the  year  1905  practically  found  Korea 
a  dependency  of  Japan.    Two  important  agreements  were  concluded 
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by  the  first  of  which,  signed  at  Seoul  April  1,  1905,  Japan  took  over  the 
control  of  the  post,  telegraph,  and  telephone  services  in  Korea,  and 
by  the  agreement  signed  at  Seoul  on  November  17,  1905,  Japan  took 
charge  of  external  relations  of  Korea,  the  latter  agreeing  not  to  con- 
clude any  act  or  engagement  of  an  international  character  except 
through  the  intermediary  of  Japan.  In  other  words,  Korea  surrendered 
her  international  status,  having  renounced  her  right  to  foreign  repre- 
sentation except  through  the  medium  of  Japan.  (For  the  text  of  these 
important  international  agreements,  see  Supplement.) 

The  result  of  the  decade  between  the  conclusion  of  the  Chinese  war 
in  1895  and  the  treaty  of  Portsmouth  in  1905  was  the  extinguishment 
of  the  independence  of  Korea  and  the  establishment  of  a  protectorate 
of  the  strictest  kind  known  to  international  law.  The  establishment 
of  the  residency  general  and  residencies  in  Korea  by  Imperial  Ordinance 
No.  267  promulgated  December  20,  1905,  shows  the  nature  and  extent 
of  the  Japanese  domination.  While  it  may  be  considered  a  matter  of 
municipal  regulation  it  still  has  a  great  importance  in  international  law. 
It  is,  therefore,  printed  in  full  in  the  Supplement. 

That  Korea  has  disappeared  as  an  equal  in  the  family  of  nations 
appears  conclusively  from  the  fact  that  at  the  conference  of  Geneva, 
Japan  represented  Korea  as  well  and  that  the  signature  of  the  Japanese 
representative  in  his  capacity  as  representative  of  Korea  was  promptly 
disavowed,  Japan  holding,  and  it  would  seem  properly,  that  the  signa- 
ture of  the  Japanese  representative  suflBced.  The  following  declara- 
tion presented  formally  to  the  president  of  the  Swiss  Confederation 
leaves  no  doubt  as  to  the  status  of  Korea  from  the  Japanese  point  of 
view.  On  account  of  the  importance  of  this  document  it  is  here 
printed  at  length  and  in  French. 

DECLARATION 

Attendu  que  le  Gouvemement  Imperial  du  Japon,  en  vertu  de  Taccord  intervenu 
le  17  novembre,  1905,  entre  le  Japon  et  la  Cor^,  a  le  droit  de  diriger  enti^rement  les 
relations  et  affaires  ext^rieures  de  la  Ck)r6ey 

Attendu  que  comme  cons^uence  de  T^tat  de  choses  susmentionn^,  la  Cor6e  a 
cess^  d 'avoir  des  relations  ou  des  obligations  intemationales  quelconques  k  regard 
de  la  convention  de  Geneve  du  22  aoiit,  1864,  ou  des  revisions  quelconques  qui  la  con- 
cement,  si  ce  n'est  par  rinterm6diaire  du  Gouvemement  du  Japon, 

Attendu  que  Facte  d'inclure  Sa  Majesty  TEmpereur  de  Cor^  comme  ime  des 
hautes  parties  contractantes  de  la  nouvelle  convention  de  Geneve  du  6  juillet,  1906, 
et  la  signature  appos^  k  cette  convention  par  le  Pl^nipotentiaire  de  Sa  Majesty 
I'Erapereur  du  Japon  k  titre  de  Pl^nipotentiaire  la  Sa  Majesty  TEmpereur  de  Cor6e 
^taient  causes  par  la  m^prise  du  dit  Pl^nipotentiaire  et  6taient  d'ailleurs  incom- 
patibles  avec  la  situation  intemationale  dans  laquellelaCor^ese  trouve  actuellement. 
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Le  Gouvemement  Imperial  du  Japon  ayant  pour  but  d'^carter  des  doutes  qui 
pourraient  exister  concernant  la  nature  de  ses  relations  avec  la  Cor^,  a  autoris^  le 
soussign^  Charg^  d 'Affaires  de  Japon  k  Berne  k  declarer  ainsi  qu'il  suit: 

Les  parties  de  T^num^ration  dans  le  pr^ambule  de  la  dite  convention  du  6  juillet, 
1906,  et  la  signature  dans  la  m^me  convention  qui  font  figurer  Sa  Majesty  TEmpereur 
de  CoT^e  comme  une  Partie  contract  ante  de  la  dite  convention,  ^tant  dans  Terreur 
et  incompatible  avec  T^tat  r^l  des  affairs,  sont  sans  valeur  ni  effet  et  sont  con- 
sid^r^es  par  le  Gouvemement  Imperial  du  Jauon  comme  nulles  et  non  avenues. 
Fait  k  Berne,  le  15  octobre,  1906. 

(sig.)    Genshiro  Nishi, 

Charge  d* Affaires  du  Japon, 
Pour  copie,  certifi^  conforme, 
Le  secretaire  du  d^partement  politique 
de  la  Conf aeration  suisse: 

Graffina. 
Berne,  le  23  octobre,  1906. 

JAPANESE   SITUATION 

The  editorial  comment  in  a  previous  number  of  the  Journal  (Edito- 
rial Comment,  January  number  of  the  Journal,  pp.  150-153)  discussed 
the  principles  involved  in  the  exclusion  of  Japanese  children  from  the 
public  schools  of  San  Francisco  in  general  but  it  is  hoped  in  suflBcient 
detail.  The  good  understanding  between  the  United  States  and  Japan 
has  not  been  broken  although  perhaps  for  a  period  it  was  strained;  and 
both  nations  preserved  the  attitude  expected  of  those  who  deal  with 
large  questions  and  whose  decisions  are  of  moment  to  the  rest  of  the 
world.  The  "hot-heads"  of  our  country,  those  who,  in  the  language 
of  the  distinguished  southerner,  are  "invisible  in  war,  but  invincible 
in  peace,"  rushed  into  print  and  the  press  teemed  with  the  rights  and 
duties  of  the  citizens  of  the  United  States.  It  is  to  be  presumed  that 
the  "invisible  and  invincible"  class  in  Japan  did  the  same.  Thought- 
ful people,  however,  recognized  the  fact  that  a  principle  was  involved  and 
that  this  principle  should  be  considered  in  its  various  aspects  in  the 
hope  of  reaching  a  solution  satisfactory  to  both  countries. 

It  would  seem  that  the  competition  of  the  Japanese  in  the  labor  mar- 
ket is  more  to  be  feared  than  association  with  him  in  the  class-room,  and 
an  exclusion  of  the  Japanese  laborers  from  the  country  was  more  desir- 
able than  their  exclusion  from  the  public  schools.  The  representatives 
from  the  Pacific  coast  were  willing  to  waive  the  question  of  the  admis- 
sion or  exclusion  of  the  Japanese  to  or  from  the  public  schools  provided 
Japanese  laborers  should  be  excluded.  This  solution  of  the  difficulty 
was  seemingly  acceptable  to  Japan  for  there  seems  to  be  no  reason  why 
Japanese  laborers  should  at  the  present  time  seek  employment  so  far 
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away  from  home.  A  clause  therefore  was  added  to  the  first  section  of 
the  act  to  regulate  the  immigration  of  aliens  into  the  United  States, 
which  reads  as  follows: 

Provided  further,  That  whenever  the  president  shall  he  satisfied  that  passports 
issued  by  any  foreign  government  to  its  citizens  to  go  to  any  country  other  than  the 
United  States  or  to  any  insular  possession  of  the  United  States  or  to  the  canal  zone 
are  being  vised  for  the  purpose  of  enabling  the  holders  to  come  to  the  continental 
territory  of  the  United  States  to  the  detriment  of  labor  conditions  therein,  the 
president  may  refuse  to  permit  such  citizens  of  the  country  issuing  such  passports  to 
enter  the  continental  territory  of  the  United  States  from  such  other  country  or  from 
such  insular  possessions  or  from  the  canal  zone. 

The  meaning  of  this  clause  is  evident,  namely,  that  when  the  presi- 
dent, by  such  investigation  as  he  cares  to  make,  finds  that  the  presence 
of  certain  laborers,  skilled  or  unskilled,  is  detrimental  to  labor  condi- 
tions he  shall  then  forbid  their  entrance.  In  accordance  with  the  act, 
the  president  issued  an  executive  order  dated  March  14,  1907,  which 
is  set  forth  at  length: 

Whereas,  by  the  act  entitled  **An  Act  to  regulate  the  inmiigration  of  aliens  into 
the  United  States,"  approved  February  20,  1907,  whenever  the  president  is  satisfied 
that  passports  issued  by  any  foreign  government  to  its  citizens  to  go  to  any  country 
other  than  the  United  States  or  to  any  insular  possession  of  the  United  States  or 
to  the  canal  zone,  are  being  used  for  the  purpose  of  enabling  the  holders  to  come  to 
the  continental  territory  of  the  United  States  to  the  detriment  of  labor  conditions 
therein,  it  is  made  the  duty  of  the  president  to  refuse  to  permit  such  citizens  of  the 
country  issuing  such  passports  to  enter  the  continental  territory  of  the  United  States 
from  such  country  or  from  such  insular  possession  or  from  the  canal  zone; 

And  Whereas,  upon  stifficient  evidence  produced  before  me  by  the  department  of 
commerce  and  labor,  I  am  satisfied  that  passports  issued  by  the  government  of 
Japan  to  citizens  of  that  country  or  Korea  and  who  are  laborers,  skilled  or  unskilled, 
to  go  to  Mexico,  to  Canda  and  to  Hawaii,  are  being  used  for  the  purpose  of  enabling 
the  holders  thereof  to  come  to  the  continental  territory  of  the  United  States  to  the 
detriment  of  labor  conditions  therein; 

I  hereby  order  that  such  citizens  of  Japan  or  Korea,  to  wit:  Japanese  or  Korean 
laborers,  skilled  and  unskilled,  who  have  received  passports  to  go  to  Mexico,  Canada 
or  Hawaii,  and  come  therefrom,  be  refused  permission  to  enter  the  continental 
territory  of  the  United  States. 

It  is  further  ordered  that  the  secretary  of  commerce  and  labor  be,  and  he  hereby 
is,  directed  to  take,  through  the  bureau  of  inmiigration  and  naturalization,  such 
measures  and  to  make  and  enforce  such  rules  and  regulations  as  may  be  necessary 
to  carry  this  order  into  effect. 

Theodore  Roosevelt. 

The  federal  suit  against  the  school  board  to  uphold  the  admission  of 
the  Japanese  has  been  dismissed  as  it  was  unnecessary;  the  San  Francisco 
authorities  pursuant  to  an  agreement  with  the  federal  authorities  rescind- 
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ed  the  obnoxious  order  excluding  the  Japanese,  and  the  cause  of  friction 
between  two  great  and  representative  nations  seems  to  be  removed. 
That  no  cloud  may  darken  the  horizon  is  undoubtedly  the  hope  of  the 
enlightened  in  both  countries. 

The  school  question  has  given  rise  to  several  interesting  articles  upon 
the  treaty-making  power  of  the  United  States.*  In  the  Green  Bag  for 
January  ,1907,  Prof.  Charles  C.  Hyde  discusses  the  legal  questions  invol- 
ved in  the  segregation  of  Japanese  students;  he  intimates  a  belief  that 
the  treaty-making  power  of  the  federal  government  is  unlimited.  Prof. 
William  Draper  Lewis,  writing  in  the  American  Law  Register  for  Feb- 
ruary, 1907,  agrees  with  the  generally  accepted  principle  that  the  treaty- 
making  power  is  not  limited  to  matters  over  which  congress  may  exer- 
cise legislative  power,  and  concludes  that  it  is  limited  only  by  the  express 
restrictions  of  the  constitution,  and  by  the  implied  reserved  rights  of  the 
citizens  of  the  United  States;  he  thinks  that  the  treaty-making  power  is 
not  restricted,  through  implication,  by  the  federal  character  of  our  gov- 
ernment; the  federal  government 

has  power  under  the  constitution  to  make  a  treaty  with  Japan  or  any  other  foreign 
nation,  giving  to  the  subjects  or  citizens  of  the  foreign  nation  residing  in  one  of  the 
states  the  right  to  attend  the  public  schools  of  the  state  on  the  same  terms  as  native 
or  naturalized  citizens. 

Prof.  Simeon  E.  Baldwin,  in  the  Columbia  Law  Review  for  February, 
1907,  expresses  views  similar  to  those  of  Professor  Lewis.  In  the  Colum- 
bia Law  Review  for  March,  1907,  Mr.  Arthur  K.  Kuhn  concludes 
that  there  are  no  restrictions  upon  the  federal  treaty-making  power  and 
that 

the  unrestricted  exercise  of  the  treaty  power  is  essential  to  the  central  government 
as  representing  the  nation  and  its  sovereignty  over  and  against  foreign  nations. 

All  of  these  writers  agree  that  the  United  States  has  the  power  to  con- 
fer schooling  privileges  in  the  state  schools  upon  Japanese  students, 
but  none  of  them  expresses  an  opinion  as  to  whether  the  treaty  actually 
confers  such  privileges.  In  a  very  careful  and  sane  article  by  Theodore 
P.  Ion,  in  the  Michigan  Law  Review  for  March,  1907,  it  is  contended 
on  authority  and  reason  that  the  treaty  does  not  confer  the  right  of 
education  in  the  public  schools;  that  the  state  of  California  performs  its 
international  duty,  supposing  the  Japanese  have  the  right  claimed,  by 
furnishing  equal,  not  identical,  facilities;  that  foreigners  cannot  well 
claim  to  enjoy  in  this  country  greater  rights  and  privileges  than  native 

*  See  list  of  articles  in  "Periodical  Literature." 
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bom  citizens  of  the  United  States  enjoy,  referring  especially  to  the  situa- 
tion of  the  negro. 

Mr.  T.  Baty,  in  the  Law  Magazine  and  Review  (of  London)  for  Feb- 
ruary, 1907,  examines  the  text  of  the  treaty,  and  expresses  the  positive 
opinion  that  no  infringement  of  Japanese  rights,  contractual  or  real, 
can  be  said  to  have  been  committed. 

THE    NEW    IMMIGRATION    LAW 

The  bill "  to  regulate  the  immigration  of  aliens  into  the  United  States" 
which  was  introduced  during  the  first  session  of  the  fifty-ninth  congress, 
finally  became  law  on  the  twentieth  of  February,  1907,  after  extended 
debates  in  both  houses.  The  measure  was  considered  with  minute  care 
and  was  subjected  to  thorough  scrutiny  by  senators  and  representatives 
alike.  Certain  differences  of  opinion  were  early  manifested  relative  to 
important  sections  of  the  proposed  enactment  which  resulted  in  mutual 
concessions  before  the  bill  became  law,  but  as  finally  enacted  it  is  a  dis- 
tinct advance  upon  the  existing  legislation. 

The  act  of  March  3,  1903,  which  was  the  existing  law  on  the  subject  of 
immigration  prior  to  the  recent  enactment,  was  a  revision  of  former  laws 
on  the  same  subject  theretofore  in  force.  The  act  of  February  20,  1907, 
is  an  amendment  and  extension  of  the  act  of  1903.  Many  of  its  pro- 
visions have  been  incorporated  into  the  new  law  without  change.  In 
many  places  insertions  have  been  made  in  accordance  with  the  prin- 
ciple of  selection  upon  which  our  immigration  system  is  founded,  while 
other  additions  may  be  explained  upon  general  reasons  of  policy.  The 
more  important  changes  include  an  increase  in  the  "head  tax"  so-called; 
certain  additions  to  the  excluded  classes;  a  provision  defining  contract 
laborers;  a  check  upon  the  padrone  system;  an  increase  in  the  amount 
of  air  space  allowed  to  steerage  passengers  in  steamships;  the  correction 
of  an  apparent  variance  between  certain  sections  of  the  law  heretofore 
in  force  relating  to  the  time  within  which  deportation  can  take  place  so 
as  uniformly  to  extend  the  period  to  three  years  in  all  cases;  the  creation 
of  a  bureau  of  information  to  facilitate  the  distribution  of  immigrants 
throughout  the  United  States;  the  formation  of  a  commission  to  exam- 
ine and  report  to  congress  upon  the  subject  of  immigration,  and  the  pro- 
ject of  an  international  immigration  conference,  or  in  lieu  thereof,  the 
appointment  of  special  commissioners  to  visit  foreign  countries  and  enter 
into  agreements  with  them  for  the  purpose  of  obtaining  their  cooperation 
in  carrying  out  our  immigration  laws.  Many  other  changes  were  made, 
perhaps  of  minor  importance,  but  nevertheless  useful,  which  show  the 
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care  bestowed  upon  their  task  by  those  having  the  matter  in  charge. 
The  addition  of  two  important  sections  providing  for  a  financial  quali- 
fication and  an  educational  test,  were  rejected,  the  former  in  the  house 
of  representatives  and  the  latter  in  the  conference  between  the  two 
houses  of  congress. 

The  principle  upon  which  our  immigration  statutes  rest  may  be  stated 
very  simply.  This  country  has  a  use  for  every  able-bodied  man  of  good 
character  and  good  principles  that  may  apply  at  our  doors  for  admis- 
sion, and  such  a  one  shall  receive  a  welcome;  but  no  others  need  apply, 
and  it  is  the  purpose  of  our  laws  to  keep  out  these  others.  The  law  of 
1903  was  based  upon  this  principle.  Its  purpose  was  to  cause  a  most 
thorough  examination  to  be  made  of  all  aliens  seeking  to  become  resi- 
dents of  the  United  States.  Should  an  objectionable  applicant  appear 
he  was  to  be  excluded,  whether  the  objection  was  of  a  physical,  mental 
or  moral  nature.  The  law  of  1907  has  aimed  to  carry  still  further  this 
principle  of  selection.  As  Senator  Dillingham  said  in  introducing  the 
measure,  we  should 

permit  only  thoae  to  enter  who  are  sound  in  mind,  sound  in  body,  sound  in  morals, 
and  fit  to  become  fathers  and  mothers  of  American  children. 

The  restrictions  now  added  to  the  statutes  have  this  great  end  in  view, 
and  there  would  seem  to  be  no  doubt  that  our  immigration  law,  by 
virtue  of  this  recent  act  of  congress,  is  now  simpler,  better,  and  more 
efficacious. 

The  first  important  change  made  by  the  new  law  is  to  raise  the  tax 
upon  aliens  entering  the  United  States  from  two  dollars  to  four  dollars 
for  each  person  so  entering.  A  tax  of  fifty  cents  was  imposed  upon 
every  immigrant  by  the  act  of  1882,  which  was  afterward  raised  to 
one  dollar,  and  under  the  act  of  1903  it  was  increased  to  two  dollars. 
By  the  present  law  this  tax  is  now  doubled.  This  increase  was  adopted 
largely  owing  to  the  belief  that  it  would  reduce  the  number  of  undesir- 
able applicants  for  admission.  While  it  would  not  prevent  all  prospec- 
tive immigrants  of  this  class  from  coming  to  this  country,  the  payment 
of  the  additional  tax  would  doubtless  be  a  consideration  to  the  incom- 
petent and  undesirable,  and  it  is  believed  that  it  will  deter  the  shipment 
of  paupers  and  criminals. 

By  the  terms  of  one  of  the  provisos  annexed  to  the  first  section  of  this 
act  its  provisions 

shall  not  apply  to  aliens  arriving  in  Guam,  Porto  Rico,  or  Hawaii. 

This  clause  was  adopted  in  view  of  the  belief  that  these  island  posses- 
sions of  the  United  States  were  proportionally  more  in  need  of  immi- 
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grants  than  the  mainland  and  that  the  same  danger  from  excessive 
immigration  did  not  exist  there,  but  in  order  to  preclude  the  possibility 
of  the  evasion  of  the  tax  should  an  alien  who  had  landed  thereon  after- 
ward come  to  the  United  States,  it  was  declared  that 

if  any  such  alien,  not  having  become  a  citizen  of  the  United  States,  shall  later  arrive 
at  any  port  or  place  of  the  United  States  on  the  North  American  continent, 

he  should  be  subjected  to  the  tax. 

The  final  proviso  of  the  first  section  of  the  new  law  is  significant, 
which  gives  power  to  the  president  to  refuse  entrance  to  our  mainland 
to  aliens  who  have  passports  from  their  government  permitting  them  to 
go  to  our  island  possessions  or  to  the  canal  zone.  The  purport  of  these 
words  will  be  found  elsewhere  treated  in  the  pages  of  this  Journal. 

The  additions  made  to  the  excluded  classes  in  §2  of  the  new  law  seem 
to  be  abundantly  wise.  These  additional  classes  for  whom  exclusion 
is  now  provided  include  imbeciles,  feeble-minded  persons,  persons  who 
have  been  insane  within  five  years  previous  to  immigration,  and  per- 
sons afflicted  with  tuberculosis.  As  it  was  found  in  practice  that  a  class, 
of  considerable  proportions,  has  heretofore  been  admitted  who  are 
highly  undesirable  on  account  of  their  general  anaemic  condition  or  low 
vitality,  but  who  nevertheless  did  not  come  under  any  of  the  restrictions 
of  the  old  law  or  had  been  otherwise  specially  excluded  under  the  new, 
a  clause  was  incorporated  including 

persons  not  comprehended  within  any  of  the  foregoing  excluded  classes  who  are 
foimd  to  be  and  are  certified  by  the  examining  surgeon  as  being  mentally  or  physi- 
cally defective,  such  mental  or  physical  defect  being  of  a  nature  which  may  affect 
the  ability  of  such  alien  to  earn  a  living. 

But  the  rigor  of  this  and  of  other  prescriptions  of  this  section  is  materi- 
ally lessened  by  the  terms  of  §26  which  provides  that  the  alien  may 
give  bond  against  his  becoming  a  public  charge. 

Certain  amendments  were  also  added  with  a  view  to  the  strengthen- 
ing of  the  contract  labor  laws.     Contract  laborers  were  defined  to  be 

persons  *  *  *  who  have  been  induced  to  migrate  to  this  country  by  offers  or  promises 
of  employment  or  in  consequence  of  agreements,  oral,  written  or  printed,  express 
or  implied,  to  perform  labor  in  this  country  of  any  kind,  skilled  or  unskilled, 

and  adequate  measures  are  enacted  for  their  exclusion.  During  the 
debates  in  congress,  it  was  developed  that  the  United  States  immigra- 
tion officials  had  not  for  years  been  able  properly  to  enforce  these  laws, 
and  the  object  of  the  amendments  was  to  make  possible  such  enforce- 
ment, so  as  to  carry  into  efifect  the  purposes  that  congress  had  in  view 
when  it  enacted  them  originally. 
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Another  clause  in  §2  is  intended  to  do  away  with  the  so-called  "pa- 
drone system,"  under  which  men  bring  here,  from  Italy  and  other  coun- 
tries, boys  from  twelve  to  sixteen  years  old  and  control  their  lives  and 
earnings  until  they  become  of  age.     It  provides  for  the  exclusion  of 

all  children  under  sixteen  years  of  age  unaccompanied  by  one  or  both  of  their  parents, 
at  the  discretion  of  the  secretary  of  commerce  and  labor  or  under  such  regulations 
as  he  may  from  time  to  time  prescribe. 

A  subsequent  section  (§11)  provides  for  the  exclusion  of  an  alien  who 
accompanies  a  rejected  alien  as  his  protector  or  guardian,  and  pre- 
scribes that  the  steamship  company  shall  return  him 

in  the  same  manner  as  vessels  are  required  to  return  other  rejected  aliens, 

that  is,  without  cost  to  the  immigrant.  This  provision  was  enacted  for 
humanitarian  reasons  at  the  instance  of  our  immigration  officials.  Still 
another  section  (§25)  alters  the  law  regarding  the  finality  of  the  decision 
of  the  immigration  authorities  or  of  the  secretary  of  commeree  and  labor 
upon  a  question  of  exclusion.  Heretofore,  by  virtue  of  the  old  statute, 
such  a  decision  was  prescribed  to  "  be  final,''  and  it  has  been  contended 
that  the  decision,  when  once  rendered,  could  not  be  reopened,  even  in 
case  it  developed,  after  the  alien's  admission,  that  he  had  been  admitted 
unlawfully.  T©  remedy  this  defect,  the  new  law  states  that  decisions 
of  the  authorities  shall  be  final  only  when  adverse  to  the  immigrant.  It 
also  provides  (§12)  that  lists  of  outgoing  aliens  shall  be  kept,  so  that 
henceforth  it  will  be  possible  for  the  immigration  authorities,  by  com- 
parison of  their  lists  of  incoming  and  outgoing  passengers,  to  determine 
the  excess  of  the  one  class  over  the  other,  so  as  to  ascertain  the  &et 
amount  of  immigration  during  any  period. 

We  come  now  to  what  may  be  called  the  distinctive  features  of  the 
new  law,  namely,  the  provisions  for  a  bureau  of  information  for  the 
benefit  of  the  immigrant,  for  an  immigration  commission,  and  the  pro- 
ject of  general  or  special  negotiations  with  foreign  countries  concerning 
immigration  into  the  United  States.  Section  40  of  the  new  law  gives 
authority  to  the  commissioner  general  of  immigration,  under  the  direc- 
tion and  control  of  the  secretary  of  commerce  and  labor,  to  establish  a 
division  of  information  whose  duty  it  shall  be 

to  promote  a  beneficial  distribution  of  aliens  admitted  into  the  United  States  among 
the  several  states  and  territories  desiring  immigration. 

It  is  further  provided  that 

correspondence  shall  be  had  with  the  proper  officials  of  the  states  and  territories 
and  such  division  shall  gather  from  all  available  sources  useful  information  regards 
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ing  the  resources,  products,  and  physical  characteristics  of  each  state  and  territory 
and  shall  publish  such  information  in  different  languages  and  distribute  the  publica- 
tions among  all  admitted  aliens  who  may  ask  for  such  information  at  the  immigrant 
stations  of  the  United  States  and  such  other  persons  as  may  desire  the  same; 

and  that  where  any  state  or  territory  maintains  an  agent  to  represent 
it  at  an  immigrant  station,  such  agent  should,  subject  to  the  rules  of 
the  department  of  commerce  and  labor, 

have  access  to  aliens  who  have  been  admitted  to  the  United  States  for  the  purpose 
of  presenting  either  orally  or  in  writing  the  special  inducements  offered  by  such 
state  or  territory  to  aliens  to  settle  therein. 

Most  of  the  incoming  immigrants  know  before  they  leave  home  where 
they  expect  to  locate  in  the  United  States,  but  a  large  number  who 
come  do  not  know  where  to  go,  and  the  object  of  the  new  clause  is  to 
obtain  information  which  will  be  helpful  in  making  a  choice.  This 
information  would  include  details  as  to  the  climate  and  soil  of  the 
diflferent  parts  of  the  United  States,  the  price  of  land,  the  route  and 
cost  of  travel  and  the  rate  of  wages.  Under  existing  conditions,  cer- 
tain states,  such  as  New  York,  Pennsylvania,  New  Jersey  and  Massa- 
chusetts and  perhaps  a  few  others,  have  attracted  more  immigrants  than 
other  states,  because  more  accessible  to  the  point  of  debarkation.  The 
object  of  the  new  provision  is  to  bring  to  the  immigrant  a  knowledge  of 
the  attractions  of  the  other  sections  of  our  country.  The  south  is  in 
special  need  of  desirable  immigrants  to  work  its  cottonfields  and  to 
develop  its  great  and  constantly  growing  manufacturing  and  mining 
industries,  and  at  least  one  southern  state  maintains  an  agent  in  Europe 
in  order  to  induce  desirable  immigrants  to  go  thither.  It  is  proposed 
by  this  new  legislation  to  lay  the  attractions  and  inducements  of  all 
parts  of  our  country  before  all  immigrants  that  desire  such  information, 
without  favor  to  any  section.  This  measure  has  strongly  appealed  to 
both  branches  of  congress  and  it  is  considered  that  its  enactment  into 
law  will  be  distinctly  beneficial. 

Almost  the  final  touch  given  this  great  measure  by  the  law-makers 
was  to  provide  that  a  commission  shall  be  created,  consisting  of  three 
senators,  three  representatives,  and  three  persons  to  be  chosen  by  the 
president,  to 

make  full  inquiry,  examination  and  investigation  by  sub-committee  or  otherwise 
into  the  subject  of  inmiigration. 

The  commission  has  full  authority  to  examine  witnesses,  administer 
oaths,  send  for  persons  and  papers,  make  all  necessary  travel  both  in 
the  United  States  and  abroad,  and  to  employ  needful  clerical  and  other 
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assistance.  An  abundant  provision  is  made  for  payment  of  expenses, 
so  as  to  make  effective  the  commission's  powers.  The  law  states  that 
the  commission 

shall  report  to  the  congress  the  conclusions  reached  by  it  and  make  such  recommenda- 
tions as  in  its  judgment  may  seem  proper. 

This  provision  was  adopted  in  lieu  of  an  educational  qualification. 
The  senate  had  embodied  in  its  bill  a  clause  denying  admission  into  the 
United  States  to  all  immigrants  over  sixteen  years  of  age  who  could  not 
read  the  English  language  or  some  other  language.  The  measure  was 
opposed  in  the  house  of  representatives  upon  the  ground  that  it  was 
violative  of  the  fundamental  principles  upon  which  our  immigration 
laws  are  founded,  and  substituted  a  certain  degree  of  intellectual  pro- 
ficiency for  the  basic  qualification  of  physical,  mental  and  moral  sound- 
ness. It  was  represented  that  the  immigration  question  was  now  not 
so  much  a  problem  of  restriction  as  it  was  one  of  proper  distribution, 
and  emphasis  was  laid  upon  the  fact  that  many  sections  of  our  country 
are  clamoring  for  immigrants.  It  was  urged  that,  inasmuch  as  it  had 
been  twenty  years  since  a  thorough  investigation  had  been  made  into 
the  subject,  it  would  be  eminently  desirable  to  conduct  such  an  investi- 
gation before  enacting  any  drastic  innovations  upon  existing  law.  The 
reasoning  of  the  house  conferees  prevailed  over  those  of  the  senate  and 
the  "illiteracy  test,"  so-called,  went  out  of  the  measure,  and  the  project 
of  a  commission  to  examine  and  report  upon  the  whole  immigration  ques- 
tion was  substituted  therefor.  The  commission  has  already  been  named 
and  the  list  of  members  is  a  sufficient  guaranty  of  the  thoroughness 
with  which  their  work  will  be  done. 

But  the  law  went  further  than  this;  for  it  authorized  the  president, 

in  the  name  of  the  government  of  the  United  States,  to  call,  in  his  discretion,  an 
international  conference,  to  assemble  at  such  point  as  may  be  agreed  upon,  or  to 
send  special  commissioners  to  any  foreign  country,  for  the  purpose  of  regulating  by 
international  agreement,  subject  to  the  advice  and  consent  of  the  senate  of  the 
United  States,  the  immigration  of  aliens  to  the  United  States;  of  providing  for  the 
mental,  moral  and  physical  examination  of  such  aliens  by  American  consuls  or  other 
officers  of  the  United  States  government  at  the  ports  of  embarkation,  or  elsewhere; 
of  securing  the  assistance  of  foreign  governments  in  their  own  territories  to  prevent 
the  evasion  of  the  laws  of  the  United  States  governing  inunigration  to  the  United 
States;  of  entering  into  such  international  agreements  as  may  be  proper  to  prevent 
the  immigration  of  aliens  who,  under  the  laws  of  the  United  States,  are  or  may  be 
excluded  from  entering  the  United  States,  and  of  regulating  any  matters  pertaining 
to  such  immigration. 

It  has  been  realized  that  the  cooperation  of  foreign  countries  is  not 
only  desirable  but  necessary  if  we  would  seek  to  bring  our  immigration 
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Uw5  to  the  highest  state  of  efficiency.  It  would  be  of  great  advantage 
if.  for  instance,  foreign  governments  would  grant  to  our  consuls  the  privi- 
lege of  examining  prospective  immigrants,  prior  to  their  embarkation, 
with  sufficient  thorou^meas  to  prevent  the  d^arture  of  such  of  them 
as  appear  under  our  laws  to  be  liable  to  exclusion.  Since  this  purpose, 
as  well  as  any  more  active  assistance  on  the  part  of  a  foreign  country, 
can  best  be  accomplished  by  international  agreem^it,  authority  has 
been  given  to  the  president  to  call  in  his  discretion  an  international  con- 
ference with  the  view  to  the  conclusion  of  a  general  convention  on  the 
subject  of  immigration  into  the  United  States,  or,  in  the  alternative, 
the  president  may  send  commissioners  to  foreign  countries  to  make 
special  agreements  with  them  to  the  end  that  they  may  rec<^7iiie  and 
aid  the  United  States  in  the  enforcement  of  its  immigration  laws. 
It  is  to  be  noted  that  one  of  the  concluding  paragn^hs  provides  that 

nothing:  in  this  art  thaJH  be  eonstnied  to  apptv  to  accredited  ^'^'■r'f^  of  foreign  govern- 
menu  nor  to  their  auites,  familips,  or  guesta. 

The  committee  on  immigration  of  the  house  of  representatives,  in  their 
report  on  the  bill,  make  the  pertinent  comment  that 

it  is  exoeedingiT  probaUe  that  international  law  already  exempts  ^'^'■r'f^  of  foreign 
govemmenta  from  our  immigration  laws. 

In  other  words,  the  provision  is  intended  to  be  merely  declaratory  of  the 
great  principle  of  the  law  of  nations  which  exempts  from  the  local  juris- 
diction the  diplomatic  representatives  of  a  fordgn  state  and  their  official 
household.  The  exemption  has  been  extended  by  the  present  law  to 
their  guests  as  well,  as  it  was  realized  that  such  an  exemption  would 
not  be  abused.  Every  instance  of  the  recognition  by  this  government 
of  the  doctrines  of  the  common  law  of  nations  in  our  system  of  positive 
law  should  be  regarded  as  significant.  Especially  does  it  encourage 
the  aims  and  objects  toward  which  the  Interparliamentary  Union  is 
striving,  and  of  the  great  movements  which  make  for  the  peace  of  the 
world.  It  makes  it  possible  to  hope  that,  in  the  evolution  of  interna- 
tional relations,  there  may  spring  forth  a  code  of  positive  law,  made  and 
sanctioned  and  obeyed  by  the  enlightened  powers  of  the  earth,  which 
will  become  the  uniform  and  supreme  law  by  which  the  dealings  of  state 
with  state  will  be  judged. 

THE  NEW  CTTIZEXSHIP  LAW 

The  congress  which  passed  the  naturalization  act  (printed  in  Supple- 
ment, January  number,  pp.  31-47)  has  had  the  good  fortune  to  round 
out  its  labors  with  an  act  on  citizenship,  by  means  of  which  the  law  of 
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the  United  States  regarding  these  two  subjects  is  in  a  more  satisfactory 
position  than  in  any  other  period  of  the  country's  history.  Notwith- 
standing the  fact  that  our  country  has  been  peopled  and  developed  by 
persons  directly  or  indirectly  of  foreign  origin,  and  notwithstanding 
the  fact  that  it  has  been  the  policy  of  our  government  to  claim  consist- 
ently and  persistently  the  right  of  these  immigrants  to  renounce  allegiance 
to  their  parent  government  by  becoming  citizens  of  the  United  States, 
and  notwithstanding  the  further  fact  that  congress  in  1868  solemnly 
declared  the  right  of  citizens  to  expatriate  themselves,  it  is  indeed  remark- 
able that  no  statute  prescribed  the  manner  in  which  expatriation  should 
be  performed  so  that  the  citizen  might  free  himself  from  an  irksome 
allegiance.  The  explanation  is  perhaps  to  be  found  in  the  fact  that  we 
have  been  too  busy  putting  the  houses  of  others  in  order  to  attend 
properly  to  our  own,  or,  in  other  words,  our  attention  has  been  called 
to  the  rights  of  foreigners  to  expatriate  themselves  in  favor  of  the  United 
States  while  there  are  comparatively  few  instances  of  American  citizens 
seeking  to  renounce  American  citizenship.  The  necessity  of  legislation 
was  apparent  to  all  thoughtful  people.  To  take  an  example  from  the 
many  that  might  be  selected.  For  instance  Grant  said  in  his  annual 
message  of  December  5,  1876: 

The  United  States  has  insisted  upon  the  right  of  expatriation,  and  has  obtained, 
after  a  long  struggle,  an  admission  of  the  principles  contended  for  by  acquiescence 
therein  on  the  part  of  many  foreign  powers  and  by  the  conclusion  of  treaties  on  that 
subject.  It  is,  however,  but  justice  to  the  government  to  which  such  naturalised 
citizens  have  formerly  owed  allegiance,  as  well  as  to  the  United  States,  that  certain 
fixed  and  definite  rules  should  be  adopted  governing  such  cases  and  providing  how 
expatriation  may  be  accomplished. 

While  emigrants  in  large  niunbers  become  citizens  of  the  United  States,  it  is  also 
true  that  persons,  both  native  bom  and  naturalized,  once  citizens  of  the  United 
States,  either  by  formal  acts  or  as  the  effect  of  a  series  of  facts  and  circumstances, 
abandon  their  citizenship  and  cease  to  be  entitled  to  the  protection  of  the  United 
States,  but  continue  on  convenient  occasions  to  assert  a  claim  to  protection  in  the 
absence  of  provisions  on  these  questions.  *  *  *  The  delicate  and  complicating 
questions  continually  occurring  with  reference  to  naturalization,  expatriation,  and 
the  status  of  such  persons,  as  I  have  above  referred  to,  induce  me  to  earnestly  direct 
your  attention  again  to  these  subjects. 

The  recent  congress  has  remedied  these  evils  by  a  statute  approved 
March  2, 1907,  the  second  section  of  which  reads  as  follows: 

Sec.  2.  That  any  American  citizen  shall  be  deemed  to  have  expatriated  himself 
when  he  has  been  naturalized  in  any  foreign  state  in  conformity  with  its  laws,  or 
when  he  has  taken  an  oath  of  allegiance  to  any  foreign  state. 

It  is  a  noticeable  fact  that  American  young  women  of  beautiful  parts 
and  ample  fortunes  have  insisted  on  conferring  themselves  and  their 
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purses  upon  impecunious  foreigners.  The  union  ordinarily  ends  by 
mutual  separation  or  by  the  action  of  the  divorce  court.  The  young 
woman  has  experience,  the  foreigner  has  the  purse.  What  is  the  status 
of  this  woman?  As  long  as  the  married  relation  remains  she  is  a  for- 
eigner. Should  the  husband  die  she  is  released  from  her  bondage  and 
with  it  the  citizenship  acquired.  Any  doubt  previously  existing  as  to 
the  status  of  such  a  person  is  set  at  rest  by  §3  of  the  act  which  provides: 

Sec.  3.  That  any  American  woman  who  marries  a  foreigner  shall  take  the  nation- 
ality of  her  husband.  At  the  termination  of  the  marital  relation  she  may  resume 
her  American  citizenship,  if  abroad,  by  registering  as  an  American  citizen  within 
one  year  with  a  consul  of  the  United  States,  or  by  returning  to  reside  in  the  United 
States,  or,  if  residing  in  the  United  States  at  the  termination  of  the  marital  relation, 
by  continuing  to  reside  therein. 

The  status  of  a  foreign  woman  who  acquired  American  citizenship  by 
marriage  has  been  the  source  of  no  little  difference  of  opinion.  It  is 
admitted  that  during  coverture  she  is  an  American  citizen  and  as  such 
entitled  to  all  the  rights  and  privileges  of  citizenship.  Upon  the  dis- 
solution of  marriage  by  death  or  divorce  one  view  would  hold  the  widow 
to  be  a  foreigner,  another  would  permit  her  to  retain  her  American 
citizenship.  The  statute  in  §4  has  likewise  settled  the  status  of  the 
foreign  woman. 

Sec.  4.  That  any  foreign  woman  who  acquires  American  citizenship  by  marriage 
to  an  American  shall  be  assumed  to  retain  the  same  after  the  termination  of  tke 
marital  relation  if  she  continue  to  reside  in  the  United  States,  unless  she  makes  formal 
renunciation  thereof  before  a  court  having  jurisdiction  to  naturalize  aliens,  or  if  she 
resides  abroad  she  may  retain  her  citizenship  by  registering  as  such  before  a  United 
States  consul  within  one  year  after  the  termination  of  such  marital  relation. 

The  citizen  owes  allegiance  to  the  government,  the  government  like- 
wise owes  protection.  When  the  citizen  remains  at  home  there  can  be 
no  conflict  for  the  duty  and  protection  are  at  his  door.  Should  he  go 
abroad  he  passes  from  the  domain  of  the  United  States  into  a  foreign 
jurisdiction  and  it  is  familiar  knowledge  that  residence  in  a  foreign  coun- 
try demands  of  the  resident  a  temporary  allegiance  not  inconsistent 
with  the  paramount  tie  to  the  home  country,  and  in  return  for  this  tem- 
porary allegiance  the  foreigner  receives  a  protection  conditioned  upon 
residence.  We  have,  however,  two  classes  of  citizens,  the  natural  and 
the  made.  The  first  class  gives  us  comparatively  little  trouble,  because 
no  country  other  than  the  country  of  birth  has  ever  had  a  claim  upon 
their  service.  With  a  naturalized  citizen  it  is  different.  He  frequently 
visits  the  land  of  his  origin  after  having  amassed  a  competency.  Not  un- 
frequently  he  decides  to  reside  permanently  in  this  country.     It  may  be 
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that  he  left  the  country  with  military  service  unperformed.  It  may  be 
a  family  has  grown  up  or  is  growing  up  and  the  parent  is  as  unwilling  to 
have  his  children  serve  in  the  army  as  he  was  in  his  un-American  days. 
The  country  of  his  origin  finds  his  presence  embarrassing  because  it  shows 
to  the  native  the  way  to  escape  a  duty,  and  the  way  to  enjoy  life  when 
a  competency  has  been  amassed  in  foreign  parts.  It  is  to  the  evil  exam- 
ple of  the  young  that  the  family  of  the  emigrant  should  be  exempt  from 
military  duty.  A  conflict  arises  sooner  or  later.  Indeed  this  conflict 
has  at  times  threatened  to  endanger  the  pleasant  relations  which  should 
exist  between  members  of  the  family  of  nations. 

To  prevent  this  kind  of  a  conflict  from  arising  the  statute  declares 
that  a  two  years'  residence  in  the  foreign  state  from  which  he  came  or 
five  year's  residence  in  any  foreign  state  shall  raise  a  presumption  that 
a  naturalized  citizen  haa  renounced  his  American  citizenship,  or  to 
quote  the  words  of  the  statute: 

When  any  naturalized  citizen  shall  have  resided  for  two  years  in  the  foreign  state 
from  which  he  came,  or  for  five  years  in  any  other  foreign  state  it  shall  be  presumed 
that  he  has  ceased  to  be  an  American  citizen,  and  the  place  of  his  general  abode  shall 
be  deemed  his  place  of  residence  during  said  years:  Provided ^  however ^  That  such 
presumption  may  be  overcome  on  the  presentation  of  satisfactory  evidence  to  a 
diplomatic  or  consular  officer  of  the  United  States,  under  such  rules  and  regulations 
as  the  department  of  state  may  prescribe:  And  provided  al80f  That  no  American 
citizen  thall  be  allowed  to  expatriate  himself  when  this  country  is  at  war. 

There  is  an  intermediate  stage  between  the  declaration  of  an  inten- 
tion to  become  a  citizen  and  the  acquisition  of  citizenship.  The  declara- 
tion of  intention  is  unscientific  and  irksome.  Congress  has,  however, 
refused  to  abolish  it.  The  result  is  that  the  applicant  for  citizenship 
must  reside  five  years  in  the  United  States  and  that  at  least  for  two  of 
these  years  he  must  occupy  the  embarrassing  position  of  one  who  has 
declared  his  intention  to  renounce  foreign  allegiance  without  having 
acquired  citizenship  of  the  state  of  his  choice.  He  performs  the  duties 
incumbent  upon  a  resident  of  our  country.  He  receives  the  protection 
due  to  residence  and  in  addition  thereto  he  is  endowed  with  many  of 
the  rights  and  privileges  of  citizenship.  Should  he  wish  to  leave  the 
United  States  for  a  short  period  or  should  it  be  necessary  for  him  to 
spend  a  few  months  in  foreign  parts  his  situation  is  trying  and  embarras- 
sing. He  cannot  well  apply  to  the  country  of  his  origin  for  a  passport 
because  he  has  declared  his  intention  of  renouncing  all  allegiance  to  that 
country.  He  cannot  apply  to  the  United  States  for  a  passport  of  citi- 
zenship for  he  is  not  a  citizen.  If  a  passport  be  required  to  enter  the 
country  which  he  intends  to  visit  he  must  choose,  perforce,  between  the 
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old  and  the  new  love.  To  remove  the  applicant  from  his  predicament, 
the  last  congress  had  the  courage  of  its  convictions,  for  it  authorized  the 
secretary  of  state  to  issue  passports  to  declarants  which  should  be  valid 
for  a  period  not  to  exceed  six  months  in  a  foreign  country  other  than 
the  land  of  the  applicant's  birth. 

Be  it  enacted  by  the  senate  and  house  of  representatives  of  the  United  States  of 
America  in  congress  assembled ^  That  the  secretary  of  state  shall  be  authorised,  in 
his  discretion,  to  issue  passports  to  persons  not  citizens  of  the  United  States  as 
follows:  Where  any  person  has  made  a  declaration  of  intention  to  become  such  a 
citizen  as  provided  by  law  and  has  resided  in  the  United  States  for  three  years,  a  pass- 
port may  be  issued  him  entitling  him  to  the  protection  of  the  government  in  any 
foreign  country:  Provided,  That  such  passport  shall  not  be  valid  for  more  than  six 
months  and  shall  not  be  renewed,  and  that  such  passport  shall  not  entitle  the  holder 
to  the  protection  of  this  government  in  the  country  of  which  he  was  a  citizen  prior 
to  making  such  declaration  of  intention. 

Congress  could  not  well  do  less  if  the  declaration  of  intention  be 
retained.  It  could  not  do  more  because  it  could  not  protect  the  declar- 
ant in  the  land  of  his  origin,  without  assuming  a  concurrent  jurisdiction. 
The  proper  solution  of  the  question  would  be  it  would  seem,  to  abolish 
the  declaration  of  intention.  A  foreigner  would  need  to  remain  five 
years  continuously  in  the  United  States,  but  there  would  be  this  advan- 
tage, namely,  that  he  remains  a  citizen  of  the  land  of  his  origin  until  he 
has  acquired  a  citizenship  in  the  United  States.  There  would  be  no 
period  of  time  in  which  he  would  be  an  international  derelict. 

THE  QUESTION  OF  EXPULSION 

Every  now  and  then  newspapers  inform  the  public  that  an  American 
citizen  has  been  expelled  from  some  foreign  country  in  which  he  had 
taken  up  his  residence,  that  the  expulsion  was  without  cause,  that  no 
reason  was  given  for  the  expulsion  other  than  that  the  resident  was  an 
undesirable  person,  and  that  no  time  was  given  the  expelled  person  to 
collect  and  to  dispose  of  his  effects.  The  statements  in  the  paper  are 
undoubtedly  accurate,  for  cases  of  expulsion  do  occur,  but  the  acts  are 
usually  exaggerated  and  the  law  is  not  always  clearly  understood  or 
properly  interpreted. 

If  it  be  admitted  that  all  members  of  the  family  of  nations  are  sover- 
eign and  equal — Chief  Justice  Marshall  declared  that  "Russia  and  Gen- 
eva have  equal  rights''  (The  Antelope,  1825;  10  Wheaton  66,  122)— it 
necessarily  follows  that  a  nation  has  a  right  to  choose  who  shall  be  its 
citizens  and  it  likewise  follows  that  a  nation  shall  decide  and  must  decide 
for  itself  whether  or  not  the  presence  of  foreigners  conduces  to  the  politi- 
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cal,  industrial  or  social  well-being  of  the  commonwealth.  If  a  state 
wishes  to  shut  itself  up  from  the  rest  of  the  world,  it  may,  legally  speak- 
ing, so  do,  but  if  foreigners  are  admitted  it  is  well  settled  by  international 
law  that  there  can  be  no  discrimination  between  foreigner  and  foreigner 
as  such.  All  foreigners  must  be  treated  alike  and  discrimination  against 
one  foreigner  in  favor  of  another  of  a  different  race  leads  inevitably  to  a 
claim  against  the  state  guilty  of  the  unfriendly  act. 

In  the  absence  of  discrimination,  foreigners  may  well  stand  upon  a 
diflferent  footing.  They  cannot  claim  political  rights,  for  those  rights  are 
incident  to  citizenship.  It  may  be  that  the  holding  of  land  is  subjected 
to  certain  conditions  or  it  may  be  that  a  particular  form  of  industry  is 
reserved  for  the  native.  But  the  foreigner  when  admitted  is  entitled 
to  a  protection  co-extensive  with  the  temporary  allegiance  he  owes  by 
reason  of  his  residence.  He  should  enjoy  personal  liberty,  his  property 
must  be  protected,  and  he  should  not  be  discriminated  against  in  courts 
of  justice.  The  state  may  prescribe  the  terms  upon  which  foreigners  are 
admitted,  but  when  the  foreigner  complies  with  those  terms  it  would 
seem  that  the  government  cannot  proceed  against  him  or  eject  him  with- 
out incurring  liability.  It  is  perhaps  unnecessary  to  cite  authority  for 
the  proposition  that  a  nation  may  prescribe  the  terms  of  admission 
within  its  borders  and  that  aliens  failing  to  comply  with  such  conditions 
have  no  inherent  right  under  international  law  to  enter  such  territory. 
Three  important  adjudged  cases  may  be  mentioned  and  a  quotation 
from  a  well-known  treatise  on  international  law  to  show  the  nature  and 
extent  of  the  right. 

It  is  an  accepted  maxim  of  international  law  that  every  sovereign  nation  has  the 
power,  as  inherent  in  sovereignty  and  essential  to  self-preservation,  to  forbid  the 
entrance  of  foreigners  within  its  dominions,  or  to  admit  them  only  in  such  cases  and 
upon  such  conditions  as  it  may  see  fit  to  prescribe.  (Vattel:  lib,  2,  §§94,  100;  I 
Phillimore:  3d  ed.,  c.  10,  §220).  In  the  United  States  this  power  is  vested  in  the 
national  government,  to  which  the  constitution  has  committed  the  entire  control  of 
international  relations,  in  peace  as  well  as  in  war.  It  belongs  to  the  political  depart- 
ment of  the  government,  and  may  be  exercised  either  through  treaties  made  by  the 
president  and  the  senate,  or  through  statutes  enacted  by  congress.  (Nishimura 
Ekiu  V.  United  States,  1892,  142  U.  S.,  651,  659.  See  also  Knox  v.  Lee,  12  Wall. 
457;  Fong  Yue  Ting  v.  United  States,  1893,  149  U.  S.,  698). 

In  Turner  V.  Williams  (1904,  194  U.  S.,  279),  the  supreme  court  of  the 
United  States  held  that  it  was  constitutional  and  declared  the  power  to 
expel  inherent  in  sovereignty.  In  the  same  way  Great  Britain  has  held 
under  international  law,  as  well  as  by  statute,  that  an  alien  has  no  legal 
right,  enforcible  by  action,  to  enter  British  territory.  (Morgrove  v. 
Chung  Teeng  Toy,  1891,  L.  R.  App.  Cas.  272): 
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Each  sovereign  state  is  free  to  prescribe  the  conditions  upon  which  aliens  may 
enter  and  reside  within  its  territory.  The  right  of  nonadmission,  as  of  expulsion,  is 
a  direct  consequence  of  territorial  sovereignty.  A  nation  may  subject  the  residence 
of  aliens  within  its  territory  to  exact  the  determined  conditiona  May  it  interdict, 
completely,  immigration?  May  it  close  its  territory,  absolutely,  to  the  alien?  China 
and  Japan  long  observed  this  policy.  Europeans  obliged  them  to  conclude  treaties 
opening  certain  ports  and  permitting  access  of  aliens  to  certain  provinces.  This  was, 
however,  the  employment  of  force;  not  the  application  of  law. 

A  state  has  the  right  to  expel  from  its  territory  aliens,  individually  or  collectively, 
unless  treaty  provisions  stand  in  the  way.  In  ancient  times,  collective  expulsion 
was  much  practiced.  In  modem  times  it  has  been  resorted  to  only  in  cases  of  war. 
Some  writers  have  essayed  to  enumerate  the  legitimate  cause  of  expulsion.  The 
effort  is  useless.  The  reasons  may  be  summed  up  and  condensed  in  a  single  word: 
the  public  interest  of  the  state.  Bluntschli  wished  to  deny  to  states  the  right  of  expul- 
sion, but  he  was  obliged  to  acknowledge  that  aliens  might  be  expelled  by  a  simple 
administrative  measure.  (French  law  of  December  3,  1849,  arts.  7  and  8;  law  of 
October  19,  1797,  art.  7).  An  arbitrary  expulsion  may  nevertheless  give  rise  to  a 
diplomatic  claim.     (Bonfils:  Manuel  de  Droit  Int.  Public,  §§441,  442.) 

Admitting,  therefore,  as  we  needs  must,  that  a  foreigner  may  not  enter 
a  sovereign  state  without  permission  of  the  sovereign,  and  that  the  alien's 
residence  within  that  foreign  country  is  conditioned  uj^on  obedience  to 
the  law  which  may  be  established  concerning  his  residence,  the  ques- 
tion arises:  '*  How  may  he  be  removed  from  this  country  when  his  pres- 
ence becomes  dangerous  or  undesirable?" 

While  a  sovereign  state  may  do  a  sovereign  act,  it  does  not  follow  that 
the  state  is  not  liable  for  the  consequences  of  such  act.  Were  this  not 
so,  sovereignty  would  be  a  complete  defense  to  any  claim  against  a  for- 
eign government  whether  through  the  channels  of  diplomacy  or  before 
an  international  court.  It  follows  then  that  the  sovereign  act  must 
be  done  in  a  particular  way,  if  the  state  is  to  escape  liability.  The 
correct  principle  would  seem  to  be  that  the  state  expelling  the  alien 
should  do  so  only  when  his  presence  is  against  the  public  good;  that 
proof  or  evidence  of  this  should  be  given,  otherwise  the  mere  statement 
would  suffice  to  ruin  a  man's  fortune,  without  any  possibility  of  redress; 
that  the  reason  for  expulsion  should  be  communicated  to  the  alien  resi- 
dent in  order  that  he  might  be  able  to  overcome  the  reason  by  showing 
the  falsity  of  the  accusation;  that  the  alien  be  given  a  reasonable  time 
within  which  to  dispose  of  his  effects,  for  it  cannot  be  supposed  that  an 
enlightened  government  would  seek  to  ruin  him  in  person  or  fortune. 
The  alien  is  expelled  because  his  presence  is  dangerous  or  undesirable, 
to  deprive  him  of  the  opportunity  of  disposing  of  his  property  would 
inflict  financial  loss  upon  him,  and  it  is  difficult  to  see  how  his  financial 
ruin  would  in  any  way  benefit  the  state.     The  only  justification  for 
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immediate  expulsion  would  seem  to  be  that  the  presence  of  the  alien  has 
become  so  undesirable  or  dangerous  that  a  continuance  of  the  residence 
although  for  a  limited  time  would  injure  the  public  to  such  a  degree  that 
it  could  not  well  be  granted.  And,  finally,  the  reason  should  be  communi- 
cated to  the  government  whereof  the  expelled  alien  is  a  citizen,  for  an 
injury  to  the  citizen  is  an  injury  to  his  state,  for  which  reason  it  is  that 
an  insult  to  the  citizen  is  an  insult  to  the  state,  and  may,  unless  redressed, 
possibly  lead  to  redress  by  force. 

Treaties  of  international  law  are  in  accord  with  this  doctrine  and 
supply  apt  illustration.  Decisions  of  courts  of  arbitration  have  given 
full  effect  to  these  principles  and  have  assessed  damages  against  the 
offending  state.  Reference  is  especially  made  to  the  Buffalo  Case  as 
decided  by  Mr.  Ralston  and  reported  by  him  in  the  Venezuelan  Arbi- 
trations of  1903.  After  citing  the  various  authorities,  for  example,  the 
opinion  of  Rolin-Jaequemyns  in  the  Revue  de  droit  international,  vol. 
20,  p.  498;  Bluntschli's  Droit  international  Codifi6,  articles  383,  384; 
Professor  von  Bar,  Journal  de  droit  international  priv6,  vol.  13,  p.  6; 
Woolsey's  International  Law,  §63,  p.  85;  Hall's  International  Law, 
p.  24,  the  learned  umpire  summed  up  his  conclusion  as  follows: 

1.  A  state  possesses  the  general  right  of  expulsion;  but, 

2.  Expulsion  should  only  be  resorted  to  in  extreme  instances,  and  must  be 
accomplished  in  the  manner  least  injurious  to  the  person  affected. 

3.  The  country  exercising  the  power  must,  when  occasion  demands,  state  the 
reason  of  such  expulsion  before  an  international  tribunal,  and  an  inefficient  reason 
or  none  being  advanced,  accept  the  consequences. 

This  case  is  heartily  commended  to  any  who  may  wish  to  consider  a 
concrete  case  in  detail. 


TRANSIT  IN   EXTRADITION  CASES 

Opportunities  for  the  criminal  of  the  present  day  to  escape  the  conse- 
quences of  his  crime  by  removal  to  foreign  parts  are  becoming  gratify- 
ingly  few.  Governments  are  every  year  seeing  more  clearly  the  wisdom 
of  the  conclusion  of  liberal  extradition  treaties  and  of  a  liberal  spirit  in 
their  interpretation.  Every  year  new  treaties  are  being  made  or  sup- 
plementary treaties  entered  into  covering  new  crimes,  the  prevalence  of 
which  is  a  result  of  the  commercial,  industrial  or  political  activity  of  the 
past  two  or  three  decades. 

In  marked  contrast  with  the  present  practice  is  the  attitude  of  the 
United  States  government  during  the  first  half  century  of  its  growth. 
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With  one  inadequate  and  temporary  exception*  the  United  States  had 
not  negotiated  a  single  extradition  treaty  prior  to  1842.  To  such  an 
extent  did  our  forefathers  carry  their  theory  of  human  liberty  that  they 
allowed  this  country  to  become  a  sanctuary  for  offenders  from  Europe 
who  fled  to  our  shores.  Rightly  or  wrongly,  they  held  the  political  sys- 
tems of  Europe  responsible  to  a  considerable  extent  for  the  criminal  con- 
ditions there  existing,  and  resolved  not  to  deliver  to  a  supposedly  doubt- 
ful justice  an  offender  who  had  escaped  from  its  oppressiveness  and  had 
found  a  refuge  where  the  rights  of  man  were  held  sacred;  and  even  after 
the  adoption  of  the  early  treaties  it  was  often  still  the  policy  of  our 
executive  and  judicial  authorities  to  give  to  a  treaty  of  extradition  the 
narrowest  construction  consistent  with  our  treaty  obligation  and  resolve 
any  doubt  in  favor  of  the  fugitive.  But  as  international  relations  have 
become  more  intimate  and  the  necessity  of  the  suppression  of  crime  has 
become  more  urgent,  a  feeling  of  mutual  confidence  in  the  government 
and  institutions  of  our  foreign  neighbors  has  succeeded  to  that  of  sus- 
picion, and  the  courts  very  generally,  as  well  as  the  executive,  have 
inclined  to  a  more  liberal  and  enlightened  policy  of  surrender  wherever 
possible.  The  result  has  been  to  cause  the  prospective  malefactor  of 
today,  who  has  a  care  for  his  future  immunity,  to  look  well  to  the 
maps,  to  the  treaties,  to  foreign  laws  and  even  to  foreign  practice  be- 
fore he  begins  to  plunder. 

To  have  the  United  States  among  the  foremost  of  the  powers  in  its 
attitude  toward  a  liberal  and  enlightened  system  of  extradition  has  been 
the  object  of  the  department  of  state  for  many  years.  Its  efforts  have 
been  reasonably  successful  most  of  the  time;  but  some  problems  still 
remain  which  it  would  be  highly  desirable  to  solve,  and  which,  in  some 
cases,  are  comparatively  easy  of  solution. 

Among  these  problems  is  the  question  of  transit.  When  a  fugitive  is 
being  returned  from  the  surrendering  to  the  demanding  government,  it 
not  infrequently  happens  that  it  is  convenient  and  sometimes  necessary 
that  he  be  taken  through  the  jurisdiction  of  a  third  country.  The  ques- 
tion immediately  arises,  by  what  authority  of  law  is  he  restrained  of  his 
liberty  while  in  the  country  of  transit?  In  the  United  States,  where  the 
territorial  theory  of  crime  prevails,  as  distinguished  from  the  personal 
jurisdiction  theory,  a  person  cannot  lawfully  be  deprived  of  his  liberty 
except  on  account  of  a  violation  of  law  of  the  United  States  or  of  the 
states  or  territories  of  the  Union,  or  by  virtue  of  treaty  stipulation.     A 

*  The  twenty-seventh  article  of  the  treaty  of  1794  with  Great  Britain  provided  for 
extradition  for  the  crimes  of  murder  and  forgery,  but  this  provision  expired  by 
limitation  in  1807. 
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treaty  of  extradition  between  the  United  States  and  a  foreign  country 
is  the  only  authority  for  the  detention  of  a  foreign  fugitive  from  justice, 
and  our  treaties  will  be  found  to  look  merely  to  the  extradition  of  a  per- 
son who  has  taken  refuge  here,  and  take  no  account  of  his  status  if  he  is 
merely  passing  through  the  United  States  in  the  custody  of  an  officer. 

An  exception  to  the  usual  practice  seems  to  have  been  contemplated 
in  the  negotiation  of  our  treaty  with  Mexico  of  1899,  and  it  is  provided 
therein  (Article  XVI)  that  a  fugitive  not  being  a  citizen  of  the  country 
of  transit,  who  has  been  surrendered  by  one  of  the  contracting  parties  to 
a  third  power,  may  be  conveyed  in  transit  across  the  territory  of  the 
other  contracting  party  upon  complying  with  certain  formalities.  The 
article,  however,  provides  that  it  shall  not  take  effect  until  the  congress 
of  each  country  shall  by  law  authorize  the  transit,  and  the  congress  of  the 
United  States  has  never  enacted  such  legislation  to  carry  this  treaty 
provision  into  effect.  Hence  under  the  conditions  now  obtaining  in  the 
United  States,  even  though  the  government  to  which  the  fugitive  is  be- 
ing returned  may  have  a  treaty  in  force  with  the  United  States  covering 
the  crime  for  which  he  is  being  surrendered,  this  government  may  sur- 
render such  person  only  upon  compliance  with  the  treaty  requirements, 
which  are  not  fulfilled  in  the  ordinary  case  of  transit  through  its  terri- 
tory. The  only  manner  in  which  a  prisoner  under  such  circumstances 
can,  in  the  full  strictness  of  the  law,  be  conveyed  across  United  States 
territory  is  for  the  demanding  government  to  institute  formal  extradition 
proceedings  in  this  country  in  accordance  with  treaty  requirements. 

In  default,  therefore,  of  both  law  and  treaty  sanctioning  transit  across 
•  our  territory,  it  is  clear  that  any  fugitive  being  so  conveyed  may  be  set  at 
liberty  upon  resort  to  habeas  corpus  proceedings.     The  same  principles 
obtain  in  England. 

The  existence  of  this  rule  in  other  countries  has  sometimes  worked 
considerable  inconvenience  to  the  United  States  and  has  necessitated 
the  making  of  special  arrangements  for  the  return  of  a  fugitive  where  the 
vessel  conveying  him  must  stop  at  an  intermediate  port.  In  a  case 
occurring  in  1904,  where  the  department  of  state  had  requested  an  ex- 
tradition from  the  authorities  of  Argentina  and  the  vessel  upon  which 
the  fugitive  was  to  be  conveyed  to  this  country  had  to  call  at  a  port  of 
Brazil,  the  department  directed  its  ambassador  to  apply  to  the  Brazilian 
government  for  the  provisional  detention  of  the  fugitive  in  case  he  should 
attempt  to  secure  his  release  upon  habeas  carpus  or  analogous  proceed- 
ings. Once,  in  a  case  of  transit  across  the  Isthmus  of  Panama,  the  fugi- 
tive was  permitted  to  escape  altogether. 

It  would  seem  a  fortiori  to  be  beyond  question  that  the  territorial  sover- 


468  THE   AMERICAN   JOURNAL   OF   INTERNATIONAL   LAW 

eign  has  the  right  to  interfere  upon  its  own  account  because  of  the  vio- 
lation of  its  jurisdiction,  to  effect  the  release  of  the  person  under  arrest. 
But  in  practice  a  distinction  is  made  between  the  existence  of  this  right 
and  its  exercise  by  the  United  States.  No  government,  by  reason  of 
a  supersensitiveness  of  its  rights  of  sovereignty  should  use  its  power  to 
thwart  the  ends  of  justice  by  promoting  the  escape  of  a  criminal.  In 
these  cases  the  department  of  state  does  not  interfere  to  secure  liberty 
for  a  prisoner  by  reason  of  a  technical  violation  of  its  jurisdiction,  but 
leaves  the  prisoner  to  avail  himself  of  the  remedy  afforded  by  the  laws 
of  the  country,  without  interference  or  suggestion  upon  its  part.  As  an 
instance  of  this  attitude  it  may  be  stated  that  t^dce  in  recent  years, 
when  application  has  been  made  by  the  British  ambassador,  on  behalf 
of  the  Canadian  authorities  for  leave  to  take  prisoners  through  United 
States  jurisdiction  from  one  part  of  Canada  to  another,  the  department 
has  stated  that  it  was  not  disposed  to  object  to  such  transit,  but  that 
it  reserved  entire  freedom  of  action  in  case  of  i^peal  on  behalf  of  the 
fugitive.  The  department  has  at  other  times  stated  that  no  action  upon 
its  part  could  prevent  the  recourse  which  the  prisoner  had  to  his  writ 
of  Aofreos  carpus. 

In  many  of  the  states  of  Europe  and  South  America  the  custom  exists 
of  allowing  transit  upon  more  or  less  liberal  conditions,  and  in  most 
of  them  the  practice  is  founded  upon  law  and  treaty.  Some  countries  pre- 
scribe that  the  request  shall  be  made  through  the  diplomatic  channel, 
and  some  require  the  presentation  of  the  documents  for  extradition, 
such  as  a  certified  copy  of  the  warrant  of  arrest,  and  some  governments 
merely  pro\ide  that  a  properly  authenticated  copy  of  the  warrant  of 
surrender  shall  be  produced.  Provisions  or  regulations  for  the  return 
of  fugitives  in  transit  have  been  made  by  the  Argentine  Republic,  Bel- 
gium, France,  Italy,  Japan.  Luxemburg,  Mexico,  the  Netherlands, 
Portugal.  Russia,  Spain,  Sweden,  and  Turkey. 

The  question  of  the  amendment  of  our  extradition  statutes  so  as  to 
make  suitable  provision  to  preclude  the  escape  of  fugitives  from  justice 
in  transit  through  the  United  States  in  process  of  delivery  by  ome  foreign 
government  to  another  has  been  made  the  subject  of  recommendations 
to  congress  by  two  different  presidents.  In  his  second  annual  message 
of  December  6,  1SS6,  President  Cleveland  said: 

Experience  suggests  that  our  statutes  regulating  extradition  might  be  advan- 
tageously amended  by  a  provision  for  the  transit  across  our  territory,  now  a  con- 
venient thoroughfare  of  travel  from  one  foreign  country  to  another,  of  fugitives 
surrendered  by  a  foreign  government  to  a  third  state.    Such  provisions  are  not 
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unusual  in  the  legiBlation  of  other  countries,  and  tend  to  prevent  the  miscarriage  of 
justice. 

And  President  McKinley,in  his  second  annual  message  of  December  5, 
1898,  renewed  the  recommendation  of  his  predecessor. 

No  legislative  action  has  resulted  from  either  of  these  recommenda- 
tions, nor,  in  the  case  of  our  treaty  with  Mexico,  where  it  was  specially 
stipulated  that  a  clause  permitting  transit  rights  should  await  the  action 
of  congress  to  make  it  effective,  has  any  step  been  taken  toward  the  desired 
end.  It  would  seem  useless  to  argue  in  favor  of  the  advantages  of  such 
an  enactment.  It  is  hoped  that  in  the  near  future,  legislation  with  this 
object  in  view  will  become  an  accomplished  fact.  Let  it  not  be  said 
that  the  United  States  is  behind  other  nations  in  the  punishment  of  crime ; 
and  let  it  be  made  plain,  that  in  the  mind  of  all  thinking  people,  a  com- 
mon criminal  is  an  enemy  of  the  human  race,  an  international  outlaw,  to 
be  seized  wherever  he  may  be  found,  and  returned  without  let  or  hin- 
drance by  the  most  convenient  way  to  the  country  against  whose  laws 
he  has  transgressed. 

EXTRATERRITORIALITY  AND  THE  UNITED  STATES    COURT  FOR  CHINA 

In  the  western  parts  of  the  world,  alien  merchants  mix  in  the  society  of  the  natives, 
access  and  intermixture  are  permitted;  and  they  become  incorporated  to  almost 
the  full  extent.  But  in  the  East,  from  the  oldest  times,  an  immiscible  character 
has  been  kept  up;  foreigners  are  not  admitted  into  the  general  body  and  mass  of 
the  society  of  the  nation;  they  continue  strangers  and  sojourners  as  their  fathers 
were — Doris  amara  suam  nan  intermiscuit  undam — not  acquiring  any  national  char- 
acter under  the  general  sovereignty  of  the  country.  (Lord  Stowell  in  the  Indian 
Chief,  1801,  3  Charles  Robinson,  p.  12). 

Extraterritorial  jurisdiction  is  a  survival  of,  or  a  reversion  to,  the  time 
when  sovereignty  was  personal  rather  than  territorial,  when  there  was 
a  king  of  the  English  rather  than  a  king  of  England.  It  means  the 
establishment  of  an  imperium  in  imperio.  It  means  the  legal  recog- 
nition of  the  existence  of  a  foreign  colony  in  a  native  state  whose  mem- 
bers remain  in  the  picturesque  language  of  Lord  Stowell,  "immiscible," 
perpetuating  their  own  institutions,  governed  by  their  own  laws  and 
responsible  to  their  own  officers. 

Secretary  Frelinghuysen  in  defining  extraterritoriality  with  special 
reference  to  the  practice  of  the  United  States  described  it  as  a  condition 
in  which 

the  national  sovereignty  of  law  is  transferred  bodily  into  a  foreign  soil  and  made 
applicable  to  citizens  or  subjects  of  its  own  nationality  dwelling  there.    (Letter  to 
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Hon.  William  W'indom,  chairman  of  the  committee  on  foreign  relations,  United 
States  Senate,  April  29,  1882,  Senate  Miscellaneous  Documents,  89,  47th  Congress.) 
First  Session,  p.  1. 

Elxtraterritoriality  is  of  ancient  origin. 

The  consul  was  originally  an  officer  of  large  judicial  as  well  as  commercial  powers, 
exercising  entire  municipal  authority  over  his  countrymen  in  the  country  to  which 
he  was  accredited.  But  the  changed  circumstances  of  Europe  and  the  prevalence 
of  civil  order  in  the  several  Christian  states  have  had  the  effect  of  greatly  modifying 
the  powers  of  the  consular  office.     (Denise  v.  Hale,  91  U.  S.  1516.) 

But  the  peculiar  status  of  the  municipal  colonies  organized  by  the 
Latin  Christians  and  especially  by  those  of  the  Italian  republics  in  the 
Levant,  growing  out  of  the  racial  antipathies  and  still  keener  religious 
rivalry  between  the  Latin  merchants  and  the  Greeks  among  whom  they 
settled  and  traded,  perpetuated  the  original  jurisdiction  of  the  consular 
oflBce  long  after  it  had  lost  its  political  significance  in  the  western  world. 
(See  opinion  of  Atty.  Gen.  Gushing,  7  Opinions  Atty.  Gen.  342,  at  346.) 

The  coming  of  the  Mahomedan  only  increased  the  necessity  for  extra- 
territoriality. Mahomedan  religion  and  Mahomedan  law  were  indis- 
solubly  connected.  The  perpetuation  of  extraterritoriality,  far  from 
being  regarded  as  a  concession  to  the  strength  and  superior  intelligence 
of  the  western  Christians,  was  an  inevitable  consequence  of  the  unwilling- 
ness of  the  Mahomedan  courts  to  attempt  to  administer  justice  among 
aliens  who  were  not  merely  enemies  but  were  regarded  as  unclean.  The 
Mahomedan  refused  to  extend  his  law  over  the  western  Christians  for 
a  reason  not  unlike  that  which  has  prevented  the  United  States  from 
extending  its  laws  over  transactions  between  Indians  upon  Indian  reser- 
vations. (See  Sec.  Bayard  to  Mr.  Straus,  Foreign  Relations,  1887, 
pp.  1094-1095.) 

During  the  centuries  immediately  preceding  the  discovery  of  America, 
the  Italian  republics  obtained  from  the  Christian  emperors,  and  later  from 
their  Mahomedan  conquerors,  numerous  charters  granting  protection  for 
commerce  and  exemption  from  local  administration,  for  their  mercan- 
tile colonies  in  the  Levant.  These  charters  consisting  of  articles  or  "  cap- 
itula''  acquired  the  name  of  "capitulations,"  a  term  now  in  general  use 
to  denote  the  early  treaties  by  which  Turkey  conceded  extraterritori- 
ality to  the  nations  of  the  western  world.  (Hinckley:  American  Con- 
sular Jurisdiction  in  the  Orient,  pp.  2  and  3).  In  this  manner,  extra- 
territoriality has  gradually  changed  from  the  rule  to  the  exception.  The 
powers  of  the  consular  office  have  dwindled  until 

it  may  now  be  considered  as  generally  true  that  for  any  judicial  powers  which  may 
be  vested  in  the  consuls  accredited  to  any  nation,  we  must  look  to  the  express  pro- 
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visions  of  the  treaties  entered  into  with  that  ns^tion  and  to  the  laws  of  the  states  which 
the  consuls  represent.     (Denise  v.  Hale,  supra.) 

When  the  United  States  became  a  nation  it  found  the  system  of  extra- 
territoriality already  firmly  established  in  usage  and  secured  by  treaty 
provisions  between  the  nations  of  the  Orient  and  the  western  powers. 
Just  as  the  United  States  accepted  international  law  itself,  so  it  accepted 
the  principle  of  extraterritoriality  and  at  once  proceeded  to  negotiate 
treaties  securing  for  its  citizens  exemption  from  local  jurisdiction  in  the 
semi-barbarous  countries  of  the  Orient.  The  United  States  early  nego- 
tiated treaties  securing  the  privileges  of  extraterritoriality  in  various 
minor  Mahomedan  states;  the  treaty  with  Morocco  being  negotiated 
in  1787;  with  Tunis,  1797;  with  Tripoli,  1805;  and  with  Algiers,  1815. 
Indeed,  it  is  a  curious  and  interesting  fact  that  one  of  the  earliest  treaties 
recognizing  a  qualified  form  of  extraterritoriality  was  concluded  between 
the  United  States  and  France,  namely  the  treaty  of  November  14, 
1788,  negotiated  by  Jefferson,  which  contains  a  provision  that  all  differ- 
ences and  suits  between  citizens  of  the  United  States  and  France  shall 
be  determined  by  the  American  consuls  and  vice  consuls,  either  by 
reference  to  arbitrators  or  by  summary  judgments  without  costs. 

It  was  natural,  if  not  inevitable,  that  when  the  barriers  of  exclusion 
within  which  China  and  Japan  had  isolated  themselves  for  centuries 
gave  way  and  a  limited  intercourse  with  the  western  world  was  per- 
mitted, that  the  principle  of  extraterritoriality  should  be  included  in  the 
treaties  securing  to  the  citizens  of  the  western  nations  the  right  to  reside 
and  carry  on  trade  within  the  treaty  ports.  China  conceded  extrater- 
ritorial privileges  to  Great  Britain  in  1842  and  1843,  and  to  the  United 
States  in  1844,  while  Japan  conceded  civil  extraterritoriality  to  the 
United  States  in  1857,  and  in  the  treaty  of  1858  provided  for  extrater- 
ritorial jurisdiction  in  both  civil  and  criminal  cases. 

The  United  States  has  always  regarded  the  exercise  of  extraterritori- 
ality as  a  necessary  evil,  and  has  always  been  inclined  to  take  a  con- 
servative view  of  the  scope  of  the  powers  conferred  by  the  grant  of 
extraterritorial  privileges.  An  interesting  illustration  of  both  of  these 
statements  is  found  in  the  negotiation  of  an  extradition  treaty  with 
Japan  on  April  29,  1886,  at  the  very  time  that  negotiations  were  pend- 
ing between  Japan  and  the  western  powers  for  the  relinquishment  of 
extraterritoriality.  The  United  States,  through  the  negotiation  of  this 
treaty,  at  one  and  the  same  time  conceded,  by  implication,  that  the  grant 
of  extraterritoriality  did  not,  when  properly  construed,  imply  the  power 
to  extradite,  contrary  to  the  position  maintained  by  England  and  ot  her 
countries,  and   through  its  willingness  to  conclude  such  a  treaty,  and 
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the  confidence  thus  manifested  in  the  ability  and  impartiality  of  the 
Japanese  courts,  it  lent  its  moral  support  to  the  Japanese  contention 
that  the  time  had  come  for  the  abandonment  of  extraterritorial  privi- 
leges in  Japan,  and  contributed  materially  to  the  successful  conclusion 
of  the  negotiations  through  which  extraterritoriality  was  finally  aban- 
doned by  all  the  powers,  and  Japan  placed  in  all  respects  upon  the  foot- 
ing of  a  modem  civilized  power. 

The  traditional  American  policy  in  respect  to  extraterritoriality  is 
unbodied  in  the  treaty  provisions  with  Corea  and  China  (treaty  with 
Corea  of  May  22.  18S8,  article  4;  treaty  with  China  of  October  8,  1903, 
article  15),  in  which  the  United  States  expressly  agrees  to  relinquish 
extraterritorial  privileges  as  soon  as  the  judicial  administration  of  these 
countries  shall  be  so  reformed  as  to  warrant  such  action. 

The  treaty  provisions  under  which  extraterritoriality  in  China  iis 
exercised  today  are  articles  21 ,  24, 25  and  29  of  the  treaty  of  July  3, 1844; 
article  11  of  the  treaty  of  June  18,  1858;  and  article  11  of  the  treaty  of 
November  17,  1880.  The  combined  effect  of  these  treaties  is  to  confer 
complete  civil  and  criminal  extraterritoriality  upon  citizens  of  the 
United  States  residing  in  China,  to  be  exercised 

by  the  consul  or  other  functionary  of  the  United  States  thereto  authorised. 

The  exceptions  and  qualifications  to  complete  extraterritoriality  arise 
onlv  in  cases  in  which  citizens  of  the  United  States  become  involved  in 
controversies  with  citizens  of  China  or  of  some  other  foreign  power.  In 
the  first  case  the  treaties  provide  that  the  questions  arising 

shall  be  examined  and  decided  conformably  to  justice  and  equity  by  the  public 
officers  of  the  two  nations  acting  in  conjunction, 

while  in  cases  of  the  latter  class. custom  has  long  since  established  the 
rule  that  the  court  of  the  nation  of  which  the  defendant  is  a  subject  or 
citizen  shall  have  jurisdiction. 

While  it  is  true  that  extraterritoriaUty  is  an  exception  to  the  ordinary 
principle  of  international  law  which  asserts  the  exclusive  jurisdiction 
of  every  nation  within  the  Umits  of  its  own  territory  and  all  extrater- 
ritorial rights,  internationally  speaking,  must  be  founded  upon  treaty 
provisions,  according  to  the  constitution  and  municipal  law  of  the  United 
States,  special  statutory  authority  is  necessary  in  order  to  provide  for 
the  exercise  of  the  powers  secured  by  the  treaty  except  in  so  far  as  trea- 
ties may  be  self-operative,  in  which  case  they  would  need  no  further 
legislative  reinforcement.  Congress  has  made  legislative  provision  for 
enforcing   the  extraterritorial  rights  of  the  United  States  upon  three 
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separate  occasions;  namely,  by  the  act  of  August  11,  1848,  9  Statutes  at 
Large  276;  the  act  of  June  22,  1860,  12  Statutes  at  Large,  p.  72;  the  act 
of  July  1,  1870,  16  Statutes  at  Large,  p.  183.  Minor  amendments  were 
also  introduced  by  the  act  of  March  3,  1873,  chapter  249,  17  Statutes 
at  Large  582;  the  act  of  June  14,  1878,  chapter  193,  20  Statutes  at  Large, 
131.  These  various  provisions  are  consolidated  in  the  Revised  Statutes, 
§§4083-4130.  The  substance  of  all  this  legislation  has  been  summarized 
in  an  opinion  of  Attorney  General  Gushing  of  September  19,  1855,  and 
it  may  be  well  noted  in  passing  that  in  the  learned  and  comprehensive 
opinions  of  Attorney-General  Gushing  may  be  found  the  clearest  and 
almost  the  only  authoritative  discussion  of  the  scope  and  meaning  of 
American  extraterritoriality  in  the  Orient. 

In  order  to  execute  these  treaties — to  carry  the  laws  of  the  United  States  into 
Turkey  and  China — to  have  our  territorial  jurisdiction  follow  our  people  and  our 
flag  into  those  empires — persons  clothed  with  lawful  authority  are  the  necessary 
instruments.    ♦    ♦    * 

Accordingly,  the  statute  contains  the  following  important  provision: 

That  such  jurisdiction  in  criminal  and  civil  matters  shall,  in  all  cases,  be  exercised 
and  enforced  in  conformity  with  the  laws  of  the  United  States,  which  are  hereby, 
so  far  as  is  necessary  to  execute  said  treaty,  extended  over  all  citizens  of  the  United 
States  in  China  (and  over  all  others  to  the  extent  that  the  terms  of  the  treaty  justify 
or  require),  so  far  as  such  laws  are  suitable  to  carry  said  treaty  into  effect;  but  in  all 
cases  where  such  laws  are  not  adapted  to  the  object  or  are  deficient  in  the  provisions 
necessary  to  furnish  suitable  remedies,  the  common  law  shall  be  extended  in  like 
manner  over  such  citizens  and  others  in  China;  and  if  defects  still  remain  to  be  sup- 
plied and  neither  the  common  law  nor  the  statutes  of  the  United  States  furnish 
appropriate  and  smtable  remedies,  the  commissioner  shall,  by  degrees  and  regula- 
tions which  shall  have  the  force  of  law,  supply  such  defects  and  deficiencies." 

The  system  of  law  is  composed,  therefore,  of: 

1.  The  laws  of  the  United  States,  comprehending  the  constitution  treaties,  acts 
of  congress,  equity  and  admiralty  law,  and  the  law  of  nations,  public  and  private,  as 
administered  by  the  supreme  court,  and  circuit  and  district  courts  of  the  United 
States,  and,  in  certain  cases,  regulations  of  the  executive  departments. 

2.  ''The  common  law."  In  this  respect,  the  statute  furnishes  a  code  of  laws 
for  the  great  mass  of  civil  or  municipal  duties,  rights,  and  relations  of  men,  such  as, 
within  the  United  States,  are  of  the  resort  of  the  courts  of  the  several  states. 

Some  general  code  in  these  respects  became  necessary,  because  the  law  of  the 
United  States — that  is,  the  federal  legislation — does  not  include  these  matters,  and, 
of  itself,  would  be  of  no  avail  toward  determining  any  of  the  questions  of  property, 
succession,  the  contract,  which  constitute  the  staple  matter  of  ordinary  life. 

For  such  of  the  states  as  were  founded  in  whole  or  chief  part  by  colonists  from 
Great  Britain  and  Ireland,  or  their  descendants,  the  law  of  England,  as  it  existed  in 
each  of  those  states  at  the  time  of  their  separation  from  Great  Britain,  with  such 
modifications  as  that  law  had  undergone  by  the  operation  of  colonial  adjudication, 
legislation,  or  usage,  became  the  common  law  of  such  independent  state. 

Meantime,  in  addition  to  many  changes,  differing  among  themselves,  which  the 
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oommon  law  underwent  in  each  of  the  colonies  before  it  became  a  state,  that  common 
law  has  been  yet  more  largely  changed  by  the  legislation  and  judicial  construction  of 
each  of  the  states. 

Hence,  it  was  not  enough  to  enact  that  the  common  law  should  intervene  to 
supply,  in  China,  deficiencies  in  the  law  of  the  United  States.  For  the  question 
would  be  sure  to  arise:  What  common  law?  The  common  law  of  England  at  the 
time  when  the  British  colonies  were  transmuted  into  independent  republican  states? 
Or  the  common  law  of  Massachusetts?  Or  that  of  New  York,  or  Pennsylvania,  or 
Virginia?  For  all  these  are  distinct,  and  in  many  important  mspects  diverse,  "oom- 
mon law.'' 

To  dispose  of  this  difficulty,  the  statute  went  one  step  further,  and  enacted,  that: 

3.  "Decrees  and  regulations"  may  be  made  from  time  to  time  by  the  commis- 
sioner, which  shall  have  the  force  of  law,  and  supply  any  defects  or  deficiencies  in 
the  common  law  and  the  laws  of  the  United  States. 

This  power  of  supplementary  decree  or  regulation  serves  to  provide  for  many 
cases  of  criminality,  which  neither  federal  statutes  nor  the  conmion  law  would  cover. 

In  addition  to  which,  it  is  enacted  that  the  commissioner,  with  advice  of  the 
several  consuls,  shall  prescribe  the  forms  of  processes  to  be  issued,  the  mode  of  execut- 
ing the  same,  the  form  of  oaths,  the  costs  and  fees  to  be  allowed  and  paid;  and 
generally  to  make  all  such  decrees,  regulations,  and  orders,  under  the  act,  as  the 
exigency  may  demand,  which  shall  be  "binding  and  obligatory  until  annulled  or 
modified  by  congress.''  (§5). 

In  certain  respects,  therefore,  the  commissioner  legidaUs  for  citisens  of  the  United 
States  in  China,  it  being  required  meanwhile,  that  such  "regulations,  orders  and 
decrees,"  as  he  may  make  in  the  premises  shall  be  transmitted  "to  the  President, 
to  be  laid  before  congress  for  its  revision"  (§6).  7  Opinions  of  the  Attorney- 
General,  p.  495  at  502-505. 

According  to  the  statutes,  as  they  exist  at  present,  the  power  to  make 
regulations,  vested  in  Cushing's  time  in  the  American  commissioner,  is 
entrusted  to  the  United  States  minister.  The  liberal  construction  given 
by  Attorney-General  Gushing  to  this  power  to  make  decrees  and  regu- 
lations has  since  been  questioned.  In  an  instruction  of  Secretary  Fish 
to  Mr.  Bingham,  dated  January  20,  1876,  it  is  denied  that  the  provisions 
of  the  statute  confer  upon  the  minister  any  power  of  general  legislation 
as  the  words  are  commonly  understood,  and  it  is  said  that  they  simply 
confer  the  power  to  supply  any  defects  in  the  mode  of  exercising  the 
jurisdiction  which  the  statutes  and  treaties  give  to  the  consular  courts. 
This  would  appear  to  confine  the  activities  of  the  minister  to  the  regula- 
tion of  remedies  and  to  forbid  him  to  enter  upon  the  definition  of  rights. 
This  view  has  apparently  been  adopted  by  the  department  of  state  and 
is  expressed  in  §627  of  the  consular  regulations.  No  authoritative 
definition  of  the  power  to  make  decrees  and  regulations  appears  to  have 
been  given,  although  the  question  is  one  of  great  importance  even  at  the 
present  time. 

It  has  long  been  recognized  that  the  federal  legislation  regulating  the 
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exercise  of  extraterritorial  powers  was  wholly  insufficient,  whether  judged 
by  comparison  with  the  regulations  adopted  by  other  nations  or  with  the 
needs  of  American  citizens  in  extraterritorial  countries  as  developed  in 
actual  practice,  and  it  has  been  freely  admitted  by  those  best  acquainted 
with  conditions  in  the  Orient  that  if  our  administration  of  extrater- 
ritorial authority  in  general  and  especially  in  China  has  operated  with 
reasonable  satisfaction  it  has  been  due  entirely  to  the  good  sense  of  those 
charged  with  its  administration  and  not  at  all  to  the  wisdom  or  com- 
pleteness of  statutory  regulations  provided  by  congress.  (See  letter  of 
Secretary  Frelinghuysen,  supra,) 

Several  efforts  have  been  made  to  remedy  these  conditions.  In  1881 
the  American  residents  in  Japan  memorialized  congress,  pra3ang  for 
legislation  modifying  the  antiquated  rules  of  the  common  law  imposed 
by  the  provisions  of  the  statute  upon  Americans  in  extraterritorial  juris- 
diction.   The  memorialists  said  in  part: 

For  U8  there  is  no  statute  of  frauds;  there  is  no  insolvency  legislation  *  *  * 
imprisonment  for  debt  has  not  been  abolished;  the  disabilities  of  women  at  the 
conmion  law  have  remained  unaltered;  we  have  no  statute  of  limitations  and  none 
providing  for  conditional  bills  of  sale  or  chattel  mortgages.  In  many  other  respects 
investigation  will  show  how  unfavorable  is  the  legal  status  of  a  citizen  of  the  United 
States  residing  here.  (Senate  Miscellaneous  Documents,  70,  vol.  i,  47th  Congress 
1st  Session. 

In  1882  an  effort  was  made  to  secure  legislation  and  an  elaborate 
bill  was  presented  to  congress,  providing  for  the  establishment  of  a 
regular  judicial  system  in  China.  (See  letter  of  Secretary  Frelinghuysen 
to  the  Hon.  William  Windom,  supra.)  The  bill,  however,  failed  to  be- 
come a  law  and  the  old  conditions  were  suffered  to  continue. 

It  was  to  relieve  this  situation  that  the  recent  act  of  congress  of  June 
30, 1906,  was  enacted.  (An  act  creating  a  United  States  court  for  China 
and  prescribing  the  jurisdiction  thereof.  U.  S.  Statutes  at  Large,  1905- 
1906,  p.  814.) 

The  first  section  of  the  act  provides  for  the  establishment  of  a  United 
States  court  for  China,  having  jurisdiction  in  all  cases  in  which  juris- 
diction may  now  be  exercised 

by  United  States  consuls  and  ministers,  by  law  and  by  virtue  of  treaties  between 
the  United  States  and  China, 

except  in  so  far  as  the  jurisdiction  of  the  consular  courts  is  preserved 
in  the  second  section  of  the  act. 
Section  2  retains 

the  jurisdiction  of  the  consular  courts  in  civil  cases  where  the  value  of  the  property 
involved  ♦  ♦  ♦  does  not  exceed  $500  *  ♦  ♦  and  in  criminal  cases  where  the 
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punishment  for  the  offense  charged  cannot  exceed  by  law  $100  fine  or  rixty  days 
imprisonment  or  both. 

An  appeal  is  granted  from  all  final  judgments  of  the  consular  courts  to 
the  United  States  court  for  China.  Supervisory  control  is  conferred 
upon  the  United  States  court 

over  the  discharge  by  consuls  and  vice  consuls  of  the  duties  prescribed  by  the  law 
of  the  United  States  relating  to  the  estates  of  decedents  in  China. 

Section  3  provides  for  appeals  from  all  final  judgments  of  the  United 
States  court  for  China  to  the  United  States  circuit  court  of  appeals 
of  the  ninth  judicial  circuit,  and  thence  in  proper  cases  to  the  supreme 
court  of  the  United  States. 

Section  4  once  more  provides  that  the  jurisdiction  of  the  court  shall 
be  exercised  in  conformity  with  treaties  and  laws  of  the  United  States, 

but  in  all  such  cases  when  such  laws  are  deficient  in  the  provisions  necessary  to  give 
jurisdiction  or  to  furnish  suitable  remedies  the  conmion  law  and  the  law  as  estab- 
lished by  the  decisions  of  the  courts  of  the  United  States  shall  be  applied  by  said 
court  in  its  decisions  and  shall  govern  the  same,  subject  to  the  terms  of  any  treaties 
between  the  United  States  and  China. 

Section  5  prescribes  the  procedure  of  the  court  in  accordance  with 
existing  procedure  in  the  consular  courts  in  China 

in  accordance  with  the  Revised  Statutes  of  the  United  States;  provided,  however, 
that  the  judge  of  the  said  United  States  court  for  China  shall  have  authority  from 
time  to  time  to  modify  and  supplement  such  rules  of  procedure. 

The  remaining  sections  of  the  act  provide  for  the  oflScers  of  the  court, 
a  judge,  district  attorney,  marshal  and  clerk,  and  regulates  the  practical 
details  of  instalation.  It  is  understood  that  the  act  was  drawn  in  brief 
and  general  terms  in  order  that  the  court  might  be  left  free  to  adapt 
itself  to  the  needs  of  a  situation  little  understood  in  the  United  States, 
with  the  idea  that  further  legislation  may  be  enacted  by  way  of  amend- 
ment and  supplement  as  needs  shall  develop  in  the  course  of  the  prac- 
tical operation  of  the  act. 

The  Hon.  Lebbeus  R.  Wilfley,  of  Missouri,  was  appointed  the  first 
judge  of  the  United  States  court.  Judge  Wilfley  leaves  behind  him  in 
the  Philippines,  where  he  served  as  attorney  general,  a  record  of  accom- 
plishment. Frank  E.  Hinckley,  author  of  a  convenient  and  valuable 
monograph  on  American  consular  jurisdiction  in  the  Orient,  has  been 
appointed  clerk  of  the  court,  while  Arthur  Bassett  of  Missouri  who  had 
served  with  credit  as  assistant  to  Judge  Wilfley  in  the  Philippines  was 
selected  as  district  attorney,  and  Hubert  O'Brien,  a  lawyer  of  Detroit, 
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Mich.,  highly  recommended  by  members  of  his  profession,  has  been 
appointed  marshal  of  the  court.  Concerning  the  personnel  of  the  court, 
it  is,  without  in  any  wise  intending  to  reflect  upon  many  capable  and 
conscientious  men  who  have  served  this  government  in  consular  and 
diplomatic  positions  in  the  East,  perhaps  not  improper  to  quote  from 
a  private  letter  recently  received  by  a  leading  newspaper  editor  from 
a  prominent  American  business  man  at  Shanghai,  in  which  it  was  said 
that  the  members  of  the  court 

represented  a  new  type  of  American  officials  in  China. 

Judge  Wilfley  opened  court  on  December  17,  1906.  His  first  order 
provided  that  all  American  attorneys  who  wished  to  be  placed  on  the 
roll  of  attorneys  for  the  court  should  first  qualify  by  an  examination 
and  the  presentation  of  satisfactory  proofs  of  a  good  moral  character. 
Eight  applicants  presented  themselves  for  an  examination  and  only  two 
qualified.  As  a  result  of  this  purging,  the  American  bar  of  the  United 
States  court  for  Shanghai  consists  of  the  United  States  district  attorney, 
who  presumably  was  not  called  upon  to  pass  an  examination,  and  Messrs. 
Fessenden  and  Jernygan  of  the  firm  of  Jernygan  and  Fessenden.  A 
monopoly  in  restraint  of  trade  in  violation  of  the  fundamental  principles 
of  the  common  law  has  however,  been  avoided  by  the  admission  of 
duly  certified  members  of  thebar  of  consular  courts  of  the  various  other 
nationalities  on  the  principle  of  comity. 

This  action  of  the  court  aroused  much  criticism  which  has  been  to 
some  extent  reflected  in  the  United  States.  As  to  the  inherent  power 
of  the  court  to  determine  the  qualifications  necessary  in  a  member 
of  the  bar  by  means  of  an  examination  there  would  seem  to  be  no  ques- 
tion. (Ex  parte  Garland  4,  Wall  333  at  378;  ex  parte  Secunbe  19  How 
9  at  13.)  As  to  the  expediency  of  the  somewhat  drastic  exercise  of 
the  power  in  the  particular  instance,  opinions  of  men  equally  qualified 
to  judge  might  well  differ,  and  any  opinion  expressed  at  this  distance 
would  be  necessarily  uninformed.  It  can  only  be  said  that  the  learned 
judge  has  certainly  failed  to  realize  the  hope  humorously  expressed 
by  an  English  common  law  judge  suddenly  called  upon  to  sit  in  the 
admiralty  division,  who  opened  court  by  remarking 

And  may  there  be  no  moaning  of  the  bar  when  I  put  out  to  sea. 

If  the  action  of  the  court  in  regard  to  the  qualifications  of  attorneys 
aroused  the  opposition  of  an  important  and  vociferous  profession  and 
its  friends,  another  policy  initiated  by  the  court  and  district  attorney 
rallied  to  the  support  of  the  court  all  the  best  elements  of  the  American 
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community.  In  the  past  the  houses  of  prostitution  conducted  under 
American  auspices  have  disgraced  our  country  in  the  eyes  of  both  Euro- 
pean and  Chinese  and  made  the  words  *'  American  girl "  a  by-word  and 
reproach  in  all  China.  So  bold  and  shameless  had  the  proprietors  of 
these  establishments  become  that  they  actually  had  the  effrontery  to 
issue  on  special  occasions  invitations  decorated  with  American  flags. 
Informations  were  presented  by  the  district  attorney  against  all  of  the 
keepers  of  houses  of  ill-fame  in  Shanghai  who  claimed  American  nation- 
ality. The  informations  proceeded  on  the  theory  that  the  common  law 
regards  the  prosecution  of  such  a  calling  as  a  misdemeanor.  Eight  were 
arrested  and  brought  into  court.  They  were  held  under  bond  of  $2000 
and  were  only  permitted  to  leave  court  in  the  company  of  the  marshal 
to  secure  bail.  On  the  hearing,  four  immediately  pleaded  guilty.  The 
other  four  entered  pleas  in  bar  on  the  ground  of  citizenship.  Two  of 
them  claimed  to  be  Spaniards  and  presented  registration  certificates  from 
the  Spanish  consul;  one  claimed  to  be  a  German  and  the  other  asserted 
English  nationality.  The  court  held  that  in  the  matter  of  proving  citi- 
zenship the  certificate  of  a  consul  was  not  conclusive  but  would  be  con- 
sidered along  with  other  evidence.  As  a  result  the  Spanish  certificates 
were  immediately  withdrawn  and  the  holders  admitted  the  jurisdiction 
of  the  court  and  pleaded  guilty.  The  court  later  over-ruled  the  plea  of 
the  defendant  who  claimed  British  citizenship  and  she  pleaded  guilty. 
In  view  of  a  promise  on  the  part  of  all  the  defendants  to  adjust  their 
affairs  and  leave  China,  the  court  let  them  off  with  a  fine  of  $1000,  Mexi- 
can, apiece.  The  one  remaining  case  appears  to  be  still  under  advise- 
ment, but  if  the  defendant  is  released,  the  Shanghai  public  will  under- 
stand that  she  is  not  an  "  American  girl. " 

Another  case  interesting  in  its  facts  as  throwing  light  upon  the  new 
and  strange  conditions  to  which  the  principles  of  Anglo-Saxon  juris- 
prudence are  being  applied  was  a  case  in  which  a  Chinese  firm  brought 
an  action  for  deceit  against  an  American  who  had  leased  to  the  plaintiffs 
certain  grandstand  privileges,  including  the  right  to  conduct  Chinese 
gambling  games  during  the  autumn  race  meets,  this  upon  the  distinct 
understanding  that  Chinese  gambling  was  to  be  permitted  by  the  author- 
ities. On  the  face  of  this  understanding,  as  the  plaintiffs  alleged,  the 
the  defendants  took  their  money  which  they  now  refused  to  return, 
although,  at  the  time  of  taking  the  same,  said  defendants  well  knew  that 
Chinese  gambling  would  not  be  permitted  upon  the  premises.  Here 
arises  an  interesting  situation.  We  can  well  imagine  a  court  in  this 
country  struggling  with  the  doctrine  of  pari  delicto  and  perhaps  per- 
mitting the  defendant  to  escape.     Not  so  the  United  States  court  for 
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China.  The  principle  of  the  square  deal  was  vindicated  by  a  decision 
which  mulcted  the  defendant  in  damages  while  the  district  attorney  was 
directed  to  institute  criminal  proceedings. 

But  the  court  has  not  been  entirely  engaged  in  qualifying  its  bar 
(purifying  society).  A  number  of  civil  and  criminal  cases  of  a  general 
nature  have  been  discussed  by  the  court  during  its  first  term,  involving 
questions  of  law  both  interesting  and  important.  One  defendant  was 
prosecuted  for  obtaining  money  under  false  pretences.  The  charge 
was  brought  under  the  statute  of  30  George  II.  and  a  motion  to  quash 
was  made  on  the  ground  that  the  information  did  not  charge  a  crime 
under  the  common  law.  This  raised  the  difficult  question  of  the  con- 
struction of  the  term  "common  law''  as  used  in  the  statute  creating  the 
court.  The  court  appears  to  have  taken  the  position  that  the  term 
"common  law"  was  to  be  construed  to  include  those  laws  which  would 
have  been  in  force  in  the  colonies  after  the  change  of  sovereignty  with- 
out further  legislation,  or  in  other  words  all  the  laws  of  England,  written 
or  unwritten,  which  were  applicable  to  the  colonies  at  the  time  of  the 
declaration  of  independence.  The  opportunity  to  test  this  construc- 
tion through  an  appeal  to  the  United  States  court  of  appeals  for  the 
ninth  judicial  district  was  lost  by  the  escape  from  Shanghai  of  the 
accused  before  he  was  sentenced. 

In  the  next  case  which  came  before  the  court,  the  judge  took  pre- 
caution against  the  escape  of  the  defendant.  After  the  conviction  and 
sentence  of  the  accused,  the  court  exercised  the  authority  conferred  by 
§5  of  the  act  creating  the  court  and  modified  rule  66  in  force  in  the  con- 
sular court  as  regards  bail  after  conviction,  providing  that  after  con- 
viction and  appeal,  bail  should  be  allowed  or  denied  in  the  discretion 
of  the  judge.  The  court  then  denied  bail  to  the  defendant  on  the  ground 
that  it  appeared  to  him  that  the  appeal  was  frivolous.  Habeas  corpits 
proceedings  were  begun  on  behalf  of  the  defendant  and  it  is  reported  in 
the  press  that  he  has  been  released  on  appeal  to  the  United  States  court 
of  appeals  for  the  ninth  judicial  district.  The  grounds  on  which  the 
court  acted  are  not  known. 

These  two  cases  have  served  to  develop  two  questions  which  will 
doubtless  provide  ample  opportunity  for  argument  before  the  new  court, 
namely  the  scope  of  the  words  "common  law,"  and  the  nature  of  the 
power  originally  vested  in  the  United  States  minister  to  make  rules  and 
regulations  to  supply  the  defects  of  the  common  law  and  the  power  now 
vested  in  the  court  to  modify  such  rules  so  far  as  they  relate  to  procedure. 

At  a  banquet  of  the  American  Association  at  Shanghai,  Judge  Wilfley, 
as  report^  in  the  Celestial  Empire  of  December  22,  1906,  in  responding 
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to  the  toast,  ''The  Judicial  Department/'  defined  the  requisition  of  a 
typical  American  court  as 

First,  honesty;  second,  courage;  third,  good  sense,  and  fourth,  a  knowledge  of 
the  law. 

All  in  all  the  new  court  seems  to  have  grappled  with  energy  the  per- 
plexing situation  before  it,  and  we  may  look  forward  to  some  new 
developments  of  the  common  law  in  this  new  field  for  American  juris- 
prudence which  will  not  only  make  for  the  betterment  of  conditions 
in  China  but  throw  some  interesting  Ught  upon  old  legal  problems  in  a 
new  environment. 

ANGLO-AMERICAN   RELATIONS 

The  year  1907  opened  without  any  friction  between  Great  Britain 
and  the  United  States  and  it  is  to  be  hoped  that  the  year  will  close  with- 
out any.  It  is  a  pleasure  to  be  able  to  state  that  the  modus  Vivendi,  safe- 
guarding the  American  fishing  rights  within  the  Newfoundland  waters, 
accomplished  the  purpose  which  the  contracting  countries  had  in  mind. 
The  rights  of  both  parties  were  clearly  set  forth  in  advance  of  the  fish- 
ing season,  the  imperial  authorities  had  seen  to  it  that  these  rights 
were  in  no  instances  violated  by  local  ordinance  or  action,  with  the 
result  that  the  fishing  season  of  1906-1907  closed  without  any  untoward 
incident.  If  the  modus  vivendi  (the  text  of  which  was  in  the  Supple- 
ment to  the  January  number,  pp.  22-31)  should  be  continued  or  if  a 
permanent  arrangement  could  be  reached  or  if  a  treaty  or  convention 
could  be  negotiated  which  would  clearly  define  and  adequately  protect 
the  rights  of  American  fishermen,  a  recurrent  cause  of  friction  would  be 
removed. 

For  one  brief  moment  an  incident  occurred  at  Jamaica  which  might 
have  caused  an  unpleasant  feeling  if  there  had  been  any  source  of  irri- 
tation existing  between  the  two  countries.  The  lamentable  earthquake 
which  destroyed  Kingston  and  caused  the  death  of  many  an  inhabitant 
seemed  to  furnish  opportunity  to  the  jingo  on  both  sides  of  the  water 
to  resort  to  favorite,  but  fortunately  forgotten,  methods.  The  landing 
of  Admiral  Davis  at  the  request  of  subordinate  authorities  for  protec- 
tion of  life,  liberty  and  property  did  not  meet  with  favor  from  the  gover- 
nor, and  a  thoughtless  phrase  written  by  the  governor  in  a  moment  of 
excitement  might  have  caused  infinite  trouble  if  it  had  not  been  disa- 
vowed by  the  English  press  and  had  it  not  been  charitably  received  in 
this  country.  If  Admiral  Davis  had  landed  without  the  consent  of  the 
local  authorities  he  would  have  been  guilty  of  a  technical  violation  of 


EDITORIAL  COMMENT  481 

British  sovereignty,  but  the  owner  of  a  house  is  not  overmindful  who 
enters  it  to  put  out  a  fire.  An  action  of  trespass  under  such  circum- 
stances is  unknown,  and  the  technical  violation  of  sovereignty,  had  it 
occurred,  would  not  have  been  the  source  of  criticism  by  the  right- 
minded.  It  is  a  fact,  however,  that  Admiral  Davis  landed  his  men  at 
the  request  of  the  local  officials  and  therefore  a  human  action  does  not 
have  to  defend  itself. 
The  following  colloquy  occurred  in  parliament: 

Mr.  Collings  asked  the  under-Becretary  for  the  colonies  if  it  were  in  accordance 
with  international  law  and  international  etiquette  for  the  admiral  of  a  foreign  ship 
to  land  an  armed  force  in  a  British  colony  without  the  permission  of  the  governor 
of  that  colony. 

Sir  E.  Orey  [secretary  of  state  for  foreign  affairs],  who  replied,  said:  The  answer 
is  in  the  negative,  and  I  may  add  that  in  the  incident  to  which  the  right  honorable 
gentleman  has  previously  referred  no  such  right  was  ever  claimed.  [Ministerial 
cheers.] 

Mr.  CoUtng8:    Was  the  right,  or  supposed  right,  exercised? 

Sir  E.  Grey:  No,  sir;  if  a  right  is  not  claimed  you  cannot  say  it  has  been  exercised. 
What  I  am  convinced  of  is  that  there  was  naturally  in  the  presence  of  such  a  catas- 
trophe a  certain  amount  of  misunderstanding.  The  action  of  the  American  admiral 
was  inspired  by  the  single-minded  motive  of  humanity  and  the  desire  to  remove  suffer- 
ing. [Cheers.]  Any  other  construction  placed  upon  his  actions  would  be  both 
unworthy  and  untrue.    [Cheers.] 

Mr,  CoUinga:  Does  not  the  fact  remain  that  in  opposition  to  the  governor  of  a 
British  colony  this  armed  force  was  landed,  and  that  there  was  no  disorder  that 
would  warrant  any  such  action?    [Opposition  cheers.] 

Sir  E,  Orey:  No,  sir.  According  to  my  information  the  question  of  the  right 
honorable  gentleman  contains  a  statement  of  fact  which  is  not  borne  out  by  the 
true  accounts  of  the  occurrence.    [Ministerial  cheers.] 

Mr.  Collings  asked  Mr.  Churchill  when  the  papers  referring  to  matters  connected 
with  the  Jamaica  earthquake  and  to  Sir  Alexander  Swettenham's  resignation  would 
be  issued. 

Mr.  ChurehtU  [under  secretary  of  state  for  the  colonies]:  The  colonial  secre- 
tary is  in  communication  with  the  foreign  secretary,  and  the  question  of  publication 
is  receiving  consideration.  I  cannot  say  more  at  the  moment  as  to  whether  any 
papers  will  be  issued,  and,  if  any  are  issued,  what  they  will  be. 

Mr.  CoUinge:  Has  the  honorable  gentleman  not  already  made  a  promise  that 
such  papers  should  be  issued? 

Mr.  ChurehtU:  I  am  certainly  not  aware  of  any  such  promise  as  that  suggested. 
The  only  statement  that  has  been  made  is  that  we  would  consider  whether  papers 
should  be  laid  and  what  papers.    That  process  is  still  going  on.    [Laughter.] 

The  episode  is  mentioned  here  in  no  unkindly  spirit.  The  burst  of 
good  feeling  on  both  sides  of  the  water  makes  one  almost  glad  that  the 
incident  happened. 

The  appointment  of  the  Right  Honorable  James  Bryce  as  ambassa- 
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dor  to  the  United  States  has  been  received  on  all  sides  as  the  most 
pleasing  and  tangible  exhibition  of  good  feeling  on  the  part  of  Great 
Britain.  No  choice  could  have  been  more  happy,  for  if  an  ambas- 
sador's chief  function  is  to  interpret  the  people  by  whom  he  is  sent  to 
the  people  to  whom  he  is  accredited,  nobody  could  more  fully  perform 
this  mission  than  one  who  has  interpreted  our  institutions  not  only  to 
Great  Britain  but  to  the  Americans  themselves.  We  feel,* not  unnatur- 
ally, that  Mr.  Bryce  understands  us,  and  understanding  us  we  feel  that 
we  will  have  no  diflSculty  in  understanding  him.  The  American  Com- 
monwealth is  a  standard  and  household  work,  and  we  look  upon  Mr. 
James  Bryce  as  a  sincere  and  sympathetic  friend  of  our  country  and  its 
institutions.  It  is  in  no  unkind  or  critical  spirit  that  we  say  that  Great 
Britain  was  never  so  adequately  represented  in  the  United  States  as  it  is 
at  present  in  the  person  of  this  simple  and  high-minded  Scotchman.  It 
is  natural  that  we  take  an  abnormal  interest  in  British  affairs  for  we  are, 
to  use  the  happy  expression  of  the  late  John  Richard  Green,  "two 
nations  but  one  people. "  The  coming  of  Mr.  Bryce  to  interpret  to  us  the 
old  world  is  therefore  no  ordinary  event.  In  expressing  pleasure  at  the 
coming  of  Mr.  Bryce  no  criticism  of  any  other  country  or  its  representa- 
tive is  intended :  it  is  simply  a  recognition  of  the  apt  phrase  of  Plautus, 
"Tunica  propior  pallio  est,"  "My  shirt  is  nearer  to  me  than  my  coat." 
A  more  elegant  version  would  be  "  blood  is  thicker  than  water. "  In  any 
case  we  bid  Mr.  Bryce  welcome  and  wish  him  success. 


ANGLO-FRENCH  CONVENTION  RESPECTING  THE  NEW  HEBRIDES 

When  the  Anglo-French  agreement  of  April  8,  1904,  was  signed,  it  was 
impossible  for  the  two  contracting  governments  to  reach  an  accord 
with  respect  to  the  New  Hebrides,  and  it  was  stipulated  simply  that 

the  two  governments  agree  to  draw  up  in  concert  an  arrangement  which,  without 
involving  any  modification  of  the  political  status  quo,  shall  put  an  end  to  the  difficul- 
ties arising  from  the  absence  of  jurisdiction  over  the  natives  of  the  New  Hebrides. 

The  question  of  the  New  Hebrides  is  one  of  long  standing.  The  people 
of  Australia  feared  in  1877  that  France  intended  to  occupy  the  islands 
as  a  penal  colony,  and  in  1878  France  disavowed  any  designs  upon  their 
independence.  French  influence  was  steadily  augmented,  however,  and 
it  was  thought  that  Great  Britain  would  withdraw  its  objection  to 
French  control  of  the  islands  if  it  were  agreed  not  to  use  them  as  a  penal 
colony.  But  no  change  took  place  in  the  political  status  of  the  territory. 
In  1886  a  military  force  was  sent  to  the  islands  to  protect  French  colo- 
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iii8ts,and  in  1887  an  Anglo-French  convention  established  a  mixed  naval 
commission  for  the  maintenance  of  order  and  the  protection  of  French 
and  British  citizens  in  the  New  Hebrides.  This  commission  had  too 
little  power  to  maintain  order.  British  orders  in  council  of  1877,  1879 
and  1880  created  the  oflSce  of  high  commissioner  for  the  western  Pacific, 
and  the  title  of  high  commissioner  was  conferred  upon  the  governor  of 
the  Fiji  Islands.  From  1888  to  1890  a  British  agent,  with  the  title  of 
consul,  was  stationed  in  the  New  Hebrides.  Under  the  Pacific  orders  in 
council  of  March  15,  1893,  the  British  high  commissioner  was  given 
jurisdicion  with  respect  to  British  subjects  in  Pacific  islands  having 
no  organized  government;  ample  protection  was  thus  extended  to  British 
subjects  in  the  New  Hebrides. 

After  the  convention  of  1887,  France  took  no  further  steps  for  the 
protection  of  French  subjects  in  the  New  Hebrides,  until  1900.  By  a 
French  law  of  July  30, 1900,  the  president  of  the  republic  was  authorized 
to  take  measures  to  secure  the  protection  of  French  citizens  settled  in 
the  islands  of  the  Pacific  Ocean  which  did  not  form  a  part  of  French 
territory,  and  in  execution  of  this  law  a  decree  of  February  28,  1901, 
appointed  the  governor  of  New  Caledonia  commissioner  general  of  the 
French  Republic  in  the  Pacific  Ocean.  The  French  commissioner  gen- 
eral was  given  powers  similar  to  those  exercised  by  the  British  high 
commissioner. 

After  the  action  of  France  there  were  in  the  New  Hebrides  four  dis- 
tinct authorities:  (1)  The  native  authorities.  (2)  The  mixed  naval 
commission  created  by  the  convention  of  November  16,  1887.  (3)  The 
agents  of  the  British  high  commissioner.  (4)  The  agents  of  the  French 
commissioner  general.  There  were  no  authorities  which  properly  had 
jurisdiction  over  other  than  natives  and  British  and  French  subjects. 
This  situation  has  been  altered  by  the  terms  of  the  Anglo  French  con- 
vention, signed  at  London  on  October  20,  1906.^ 

THE   ABOLITION   OF   " PRIZE   MONEY" 

In  the  American  Law  Register  for  September,  1906,  Mr.  Charles  Chaun- 
cey  Binney  calls  attention  to  the  present  law  of  the  United  States  with 
reference  to  "prize  money."  Inasmuch  as  the  protection  of  private 
property  at  sea  in  time  of  war  is  one  of  present  interest,  we  give  below 
the  text  of  the  law: 

*  See  text  of  convention  in  the  Supplement.  For  a  careful  discussion  of  the  ques- 
tion of  the  New  Hebrides,  see  an  article  by  Professor  N.  Politis  in  Revue  G^n6rale 
de  droit  international  public,  ^;121,  2,30. 
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All  provisions  of  law  authorising  the  distribution  among  captors  of  the  whole  or  any 
portion  of  the  proceeds  of  vessels,  or  any  property  hereafter  captured,  oondemned 
as  prise,  or  providing  for  the  payment  of  bounty  for  the  sinking  or  destruction  of 
vessels  of  the  enemy  hereafter  occurring  in  time  of  war,  are  hereby  repealed.  (March 
3,  1899.    30  Stat.  L.  1007.) 

This  enactment  marks  an  important  step  toward  greater  security  of 
private  property  in  time  of  war,  for  it  takes  away  the  pecuniary  induce- 
ments for  the  capture  of  such  property.  The  institution  of  "prize 
money"  is  still  in  existence  outside  of  the  United  States,  and  its  aboli- 
tion would  be  a  proper  subject  for  consideration  at  the  coming  Hague 
conference. 

Many  people  advocate  the  complete  immunity  from  capture  of  non- 
offending  enemy  property  upon  the  high  seas  and  consider  its  capture 
as  unjustifiable,  as  the  seizure  of  such  property  would  be  if  on  land. 
This  may  be  so,  but  it  is  important  to  consider  whether  freedom  from 
capture  of  property  on  sea  would  remove  a  check  upon  war  by  freeing 
large  and  important  commercial  interests  from  danger.  The  question 
is  one  of  fact  not  of  theory. 

The  abolition  of  privateering  has  freed  commerce  from  a  band  of 
irresponsible  adventurers;  the  abolition  of  prize-money  removes  an 
incentive  to  prey  unjustly  and  for  personal  profit  upon  private  property. 

It  may  be  said  that  one  class  of  property  should  not  suffer  solely  by 
reason  of  its  situation  while  property  of  the  same  kind  would  be  immune 
on  land.  This  is  unfortunate  but  if  capture  of  property  so  circumstanced 
serves  to  prevent  war  by  weighing  the  purse  against  the  sword,  it  is 
better  that  property  afloat  be  subject  to  loss  rather  than  that  a  human 
life  be  endangered.  Certain  classes  of  the  community  do  not  suffer  in 
their  persons  by  war,  while  the  soldier  and  sailor  meet  death.  Why 
should  not  property  be  exposed  to  danger?  The  question  is,  as  suggested, 
one  of  fact  not  of  theory. 

ANGLO-FRENCH-ITALIAN  AGREEMENT  REGARDING  ABYSSINIA 

After  prolonged  negotiations,  France,  Great  Britain  and  Italy  signed, 
on  December  13,  1906,  a  treaty  regulating  their  respective  rights  in 
Abyssinia.  The  treaty  guarantees  the  integrity  of  Abyssinia,  and  the 
maintenance  of  the  status  quo.  In  case  future  events  should  make 
impossible  the  maintenance  of  the  status  quo  the  three  signatory  powers 
agree  to  act  only  in  concert.  Great  Britain  obtains  the  assurance  that 
nothing  will  be  done  to  modify  the  course  of  the  Nile  and  its  tributaries; 
Italy  is  given  a  free  hand  to  construct  railways  from  Eritrea  to  Addis- 
Abeba,  and  from  there  to  its  colony  of  Benadir;  to  France  is  assured 
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control  of  the  proposed  and  partially  constructed  railway  from  Jiboutil 
to  Addis- Abeba,  though  the  directorate  of  this  railroad  shall  have  one 
member  each  from  Great  Britain,  Abyssinia  and  Italy.  The  Emperor 
Menelik  has  expressed  his  satisfaction  with  the  terms  of  the  treaty. 

THE  JORIS   CASE   AND   THE   TURKISH  CAPITULATIONS 

On  the  twenty-first  of  July,  1905,  an  unsuccessful  attempt  was  made 
upon  the  life  of  the  Sultan  at  Constantinople.  Among  the  persons 
arrested  for  this  offense  was  Charles  Edouard  Joris,  a  Belgian  subject. 
Joris  avowed  his  connection  with  the  crime,  and  was  condemned  to 
death  by  the  criminal  court  of  Constantinople;  this  sentence  was  affirmed 
by  the  criminal  section  of  the  Turkish  court  of  cassation.  Joris  was 
assisted  at  the  trial  before  the  criminal  court  by  a  representative  of  the 
Belgian  legation,  who  refused  to  join  in  the  judgment  of  the  court. 
After  judgment  the  Belgian  legation  demanded  that  Joris  be  handed  over 
to  the  Belgian  government  for  trial  before  the  court  of  assize  of  Bra- 
bant, which  has  jurisdiction,  under  Belgian  law,  "over  crimes  com- 
mitted by  Belgians  in  non-Christian  countries."  The  Turkish  govern- 
ment refused  to  comply  with  this  demand,  and  has  maintained  its  atti- 
tude, notwithstanding  the  repetition  of  the  Belgian  demand.  The  ques- 
tion at  issue  turns  largely  upon  the  interpretation  of  the  Turco-Belgian 
treaty  of  August  3,  1858.  The  French  text  of  this  treaty  supports  the 
Belgian  contention;  the  language  of  the  Turkish  text  provides  only  that 
a  Belgian  diplomatic  or  consular  officer  shall  assist  at  the  trial.  Prof. 
N.  Politis,  in  a  recent  number  of  the  Revue  de  droit  international  priv6 
(2:659)  criticizes  the  Belgian  position,  and  asserts  that  neither  treaties 
nor  usage  justify  the  denial  of  the  jurisdiction  of  the  Turkish  courts. 

RESOLUTIONS   ADOPTED   BY   THE   INSTITUTE   OP   INTERNATIONAL   LAW, 

AT   GHENT,   IN   SEPTEMBER,    1906 

1.  It  is  conformable  to  the  exigencies  of  international  law,  to  the  loyalty  which 
nations  owe  to  each  other  in  their  mutual  relations  as  well  as  to  conunon  interest  of 
all  states,  that  hostilities  should  not  conunence  without  previous  and  unequivocal 
notice. 

2.  Such  notice  may  take  the  form  of  a  declaration  of  war  pure  and  simple,  or 
that  of  an  official  ultimatum  by  the  state  desirous  of  beginning  war. 

3.  Hostilities  should  conunence  only  after  the  expiration  of  such  a  period  of 
time  that  the  rule  of  previous  notice  shall  not  be  considered  to  have  been  eluded. 

Whether  the  adoption  of  these  rules  is  desirable  or  not  is  a  serious 
question.    The  practice  of  nations  is  to  attack  and  to  declare  later  if 


486  THE   AMERICAN   JOURNAL   OF   INTERNATIONAL   LAW 

necessary.  The  attack  is,  in  itself,  a  sufficient  declaration.  It  may  be 
better  form  to  tell  a  scoundrel  that  you  intend  to  horsewhip  him  on 
such  and  such  a  day  if  he  is  found  at  large,  and  it  may  be  more  polite  to 
inform  a  person  that  you  intend  to  knock  him  down  before  doing  so. 
But  the  question  is  one  of  form  rather  than  substance.  Why  should 
people  resort  to  force;  why  should  they  not  settle  their  difficulties  in 
law  courts  of  justice?  And  why  should  nations  which,  after  all,  are 
merely  aggregations  of  men  and  women,  not  resort  to  courts  of  arbi- 
tration instead  of  killing  and  bruising  like  people  bereft  of  reason?  The 
answer  seems  to  be  that  nations  are  not  reasonable  beings. 

It  is  maintained  with  some  confidence  that  belligerents  have  no  cause 
of  complaint  because  they  are  rapped  over  the  knuckles  somewhat 
sooner  than  expected;  but  neutrals  have  a  right  to  know  when  they, 
their  citizens  and  their  commerce  are  to  be  subjected  to  the  burdens 
imposed  upon  neutrals  during  war.  In  the  interest  of  neutrals  a  declar- 
ation of  war  seems  highly  desirable. 

ANNUAL   MEETING   OF  THE   AMERICAN   SOCIETY   OF    INTERNATIONAL  LAW 

In  the  Editorial  Comment  of  the  January  number  (p.  134)  the  first 
annual  meeting  of  the  American  Society  of  International  Law  was 
announced  for  the  nineteenth  and  twentieth  of  April. 

The  following  careful  and  it  is  hoped  satisfactory  program  has  been 
prepared  for  a  se^ion  of  two  days. 

Friday  Morning  at  10  o'clock. 

Address  of  Welcome. 
Greneral  Business. 
Address  by  the  President  of  the  Society. 
Papers  and  discussion  on: 

1.  Would  immunity  from  capture  during  war  of  non-ofifending  private 

property  upon  the  high  seas  be  in  the  interest  of  civilization? 

2.  Is  the  trade  in  contraband  of  war  unneutral  and  should  it  be  prohibited 

international  and  municipal  law? 

Friday  Afternoon  at  2:50  o*dock. 
Continuation  of  unfinished  business. 

Papers  and  discussion  on: 

1.  Transference  from  municipal  courts  to  an  international  court  of  all  prize 

cases. 

2.  Is  the  forcible  collection  of  contract  debts  in  the  interest  of  international 

justice  and  peace? 
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Friday  Evening  at  8  o^dock. 

Continuation  of  unfinished  business. 
Papers  and  discussion  on: 

The  rights  of  foreigners  in  the  United  States  in  case  of  conflict  between 
federal  treaties  and  state  laws. 

Saturday  Morning  at  10  o^dock. 

Papers  and  discussion  on: 

The  second  Hague  conference  and  the  development  of  international  law  as 
a  science. 

Saturday  Afternoon  at  2  o*dock. 

The  President  of  the  United  States  will  Receive  the  Members  of  the  Society 

at  the  White  House. 

Saturday  Evening  at  7  o*clock. 
Banquet  at  the  New  Willard  HoteL 

An  account  of  the  meeting  will  be  given  in  the  July  number. 
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Usuel,  December  30.  See  February  21,  1906.  B.  de  Voffice  du 
travail,  July,  1906,  p.  714  et  seq.,  for  history  of  such  arrangements. 

June,  1906. 
5  Belgium — Roumani  a.  Commercial  convention  signed  at  Bucharest 
Annales  dipt,  et  cons.  5:30;  B.  Usuel,  December  21;  Monit. 
January  14,  15.  Replaces  the  convention  signed  January  10-22, 
1894  {State  Papers  86:1019);  takes  effect  the  tenth  day  after 
exchange  of  ratifications;  term,  four  years  and  one  year  after 
denouncement. 

Art.  IV.  It  is  understood  that  the  most  favored  nation  clause  stipulated 
by  this  convention  places  no  obstacle  to  advantages  resulting  from  a  customs 
union  concluded  or  to  be  concluded  by  either  of  the  high  contracting 
powers,  and  tliat  it  does  not  exclude  collection  of  additional  duties  on  im- 
ports that  obtain  bounties  for  export  or  production. 
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June,  1906. 

Ratified  by  Roumania,  December  30,  1906/January  12,  1907; 
ratified  by  Belgium,  December  21,  1906;  ratifications  exchanged 
at  Bucharest,  January  12. 

12  Norway.     Law  relating  to  the  diplomatic  and  consular  services. 

General  consular  instructions  for  the  consuls  of  Norway  under 
this  law  were  promulgated  July  24,  1906. 

Jvly,  1906. 

6  Colombia — Peru.  Provisional  rtiodua  vivendi  respecting  Putu- 
mayo  signed  at  Lima. 

13  France — Portugal.     Exchange  of  notes  respecting  reciprocal  pro- 

tection of  trade-marks  in  China.  J.  dr.  int.  privi,  34:245.  See 
China  trade-mark  regulations,  North  China  Herald,  February  15, 
1907. 

19  France — Great  Britain.  Agreement  relative  to  the  boundary 
between  the  Gold  Coast  and  the  French  Sudan.  Treaty  ser.  1907, 
No.  8. 

19  Peru.  Decree  approving  convention  signed  at  Rome,  June  7, 1905, 
for  the  creation  of  a  permanent  international  institute  of  agricul- 
ture. 

24  Paraguay — Peru.  Treaty  of  friendship  and  arbitration  signed 
at  La  Paz.    B.  Min.  Rel.  Ext.,  Lima,  Year  3,  No.  15. 

August,  1906. 

13  Peru.  Repeal  of  article  13  of  law  of  October  23,  1888,  respecting 
extradition. 

29  Belgium — Italy.  Declaration  signed  at  Brussels  concerning  gaug- 
ing of  merchant  vessels.  Promulgated  by  king  of  Italy,  Novem- 
ber 15,  1906.  Ga.  Ufficiale,  December  27:  B.  Min.  Aff.Est., 
December.  The  new  declaration,  a  substitute  for  that  of  October 
13,  1899,  is  based  on  the  Italian  regulation  of  December  21,  1905, 
which  is  substantially  the  same  as  the  Belgian  regulation  of  1897. 
R.  di  dr.  int.  1:565. 

September,  1906. 

17  Argentina — Spain.  Ratifications  exchanged  at  Buenos  Aires  of 
convention  signed  at  Buenos  Aires,  September  17, 1902.  Letters 
rogatory.     Ga.  de  Madrid,  January  3,  1907. 

19  Canal  Zone.  Executive  order.  Extradition  of  criminals  from 
Canal  Zone  to  Panama.  Under  article  16  of  treaty  between 
Panama  and  United  States  signed  at  Washington  November  18, 
1903.    Ga.  Oficial,  Panama,  January  7,  1907. 
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September,  1906. 

26  Ecuador.  Ratification  of  international  agricultural  institute  con- 
vention signed  at  Rome,  June  7, 1905.  Ecuador  becomes  a  mem- 
ber of  the  fifth  class  mentioned  in  article  10.  B.  A.  R.  Decem- 
ber.    See  August  16. 

28  Italy — Nicaragua.  Ratifications  exchanged  at  Paris  of  treaty  of 
friendship,  commerce  and  navigation  signed  at  Managua,  January 
25,  1906.  Promulgated  by  Italy,  October  21,  1906.  Ga.  Uffi- 
cicUe,  November  16,  1906;  5.  Min.  Aff.  Est.,  November.  Con- 
tains reciprocal  most  favored  nation  treatment,  that  is  not  how- 
ever applicable  to  privileges  accorded  or  to  be  accorded  by  Nicara- 
gua to  other  Central  American  Republics.  B.A.R.  January.  For 
a  comparative  examination  of  this  treaty  and  those  of  Italy  with 
Paraguay  (August  22, 1893)  and  Salvador  (April  14, 1906)  see  R,  di 
dr.  int.  (Rome)  1 :608  et  seq. 

October,   1906. 

12  Australia.  Customs  tariff  (British  preference)  act  reserved  by 
governor  general  for  the  significance  of  his  majesty's  pleasure, 
on  the  grounds  that  its  provisions  might  be  inconsistent  with 
treaty  obligations.  G.  B.  Cd.  3339.  The  question  of  treaty 
obligations  as  affecting  the  dependencies  of  the  empire  is  among 
the  subjects  proposed  for  discussion  at  the  colonial  conference 
to  be  held  at  London,  April  15,  1907.  G.  B.  Cd.,  3337,  3340; 
Drage:  The  colonial  conference,  Fortnightly  R.  April,  1907; 
Milmer:  Some  reflections  on  the  coming  conference.  National  R., 
April. 

18-20  Brazil — Italy.  Exchange  of  notes  at  Rio  de  Janeiro  maintain- 
ing in  force  until  December  31,  1908,  the  provisional  commercial 
agreement  resulting  from  the  notes  exchanged  on  July  5,  1900. 
Italian  products  entering  Brazil  continue  to  enjoy  the  rates  of 
the  minimum  tariff  so  long  as  the  import  duties  applicable  in 
Italy  to  coffee  originating  from  Brazil  shall  not  exceed  130  francs 
per  100  kilograms.  Diario  Oflcial,  October  23,  1906;  R.  di  dr, 
int.  1:567;  Ga.  Ufficiale,  November  7,  1906. 

19  France — Great    Britain.     Agreement  relative  to  the   frontier 

between  the  British  and  French  possessions  from  the  Gulf  of 
Guinea  to  the  Niger.     Treaty  ser.  1907,  No.  5. 

20  Belgium — Sweden.     Denouncement  by  Sweden  of  the  convention 

signed  July  21/ August  2,  1838.     Succession  to  property.    Takes 
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October,  1906. 

effect  April  1,  1907.     Monit.  October  31;  B.  Usuel.  October  20. 
See  December  29, 

21  Great  Britain — Italy.  Declaration  extending  to  the  new  African 
colonies  of  Great  Britain  the  provisions  of  the  commercial  treaty 
signed  June  15,  1883.     R,  di  dr.  ird,  1 :566. 

29  Germany — Netherlands.  Ratifications  exchanged  at  The  Hague 
of  treaty  signed  at  The  Hague,  December  17,  1904.  Also  an 
agreement  on  the  execution  thereof  signed  October  29.  Pro- 
claimed by  Germany,  December  6.  Reichs-G.  1906,  No.  51, 
Proclaimed  in  Netherlands,  November  7,  1906.  Siaatsb.  1906. 
No.  279.     See  January  13,  1906. 

November,   1906. 

3  Italy — Netherlands.  Exchange  of  notes  modifying  agreement 
of  June,  1891.  Communication  of  data  of  census  relative  to  their 
respective  subjects.     R.  di  dr.  int.  1:567. 

5  Salvador.  Decree  of  president  adhering  to  Pan-American  sani- 
tary convention  of  October  14,  1905.  B.  A.  R.  January,  1907. 
See  May  29,  1906. 

5  Salvador.  President  approved  and  submitted  to  ratification  of 
legislative  assembly  the  convention  or  the  establishment  of  an 
international  institute  of  agriculture  signed  at  Rome,  June  7, 
1905.     B.  A.  R.  January,  1907.     See  August  16,  1906. 

7  Great  Britain — Surinam.  Postal  money-order  agreement  signed 
at  Paramaribo;  signed  at  London,  April  29,  1906;  taking  effect 
January  1,  1907.  Cd.  3354. 
29  Great  Britain.  Marriage  with  foreigners  act  (6  Edw.  7,  ch.  40). 
Enables  British  subjects  to  obtain  the  certificates,  prerequisite 
in  some  countries  to  the  validity  of  marriage  there  with  a  sub- 
ject thereof,  and  provides  means  for  requiring  foreigner  marrying 
British  subject  in  the  United  Kingdom  to  produce  a  similar  certifi- 
cate that  the  intended  marriage  will  be  valid  in  his  country. 
Arrangements  with  foreign  states  for  issue  of  such  certificates 
are  in  project.  On  defects  in  former  law  see  Ogden  v.  Ogden 
alias  Philip  (December  10,  1906)  22  T.  L.  R.  158;  Juridical  R. 
18:408. 
29  International.  Arrangement  respecting  the  unification  of  the 
pharmacopceial  formulas  of  potent  drugs  signed  at  Brussels, 
between  Germany,  Austria,  Hungary,  Belgium,  Bulgaria,  Den- 
mark, Spain,  United  States,  France,  Great  Britain,  Greece,  Italy, 
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November,  1906. 

Luxemburg,  Norway,  Netherlands,  Portugal,  Russia,  Servia, 
Sweden  and  Switierland.  Monti.  December  30-31;  B.  Usuel, 
November  29;  Treaty  ur.  1907,  No.  10. 

30  Great  Britain — Peru.  Ratifications  exchanged  at  lima  of 
treaty  of  extradition  signed  at  Lima,  January  26,  1904.  "  Elach 
of  the  High  Contracting  Parties  reserves  the  right  to  grant  or 
refuse  the  surrender  of  its  own  subjects  or  citizens."  B,  Min. 
Rel.  Ext.,  Lima,  Year  3,  No.  15. 

December,  1906. 
4    Costa  Rica.  Ratified  Central  American  bureau  convention.     See 
September  15. 

4    Mexico — Salvador.    Parcels-post  convention  signed  at  San  Salva- 
dor; signed  at  Mexico,  October  12. 

7    Costa    Rica.     Ratified    Pedagogical    Institute    convention.    See 
September  16. 

10  Great    Britain — Honduras.     Postal    money-order    agreement 

signed  at  Tegucigalpa;  signed  at  London,  October  12;  took  effect 
February  1,  1907.    Cd.  3355. 

1 1  France — Italy.    Ratifications  exchanged  at  Paris  of  arrangement 

signed  at  Paris,  January  20,  1906.  Transfer  of  funds  between 
Italian  and  French  savings  banks.  French  law  authorizing 
ratification,  August  3.  Promulgation  by  president  of  France, 
December  28.  J.  0.  August  8,  p.  5645;  id.  January  4,  p.  69; 
Arch.  dipt.  97:147. 

21  France — Norway.  Declaration  signed  at  Christiania,  to  take 
effect,  January  1,  1907.  Reciprocal  communication  of  births, 
marriages  and  deaths  of  citizens  of  each  state  in  the  domain  of 
the  other.  French  decree  proclaiming,  January'  13,  1907.  J.  0., 
January  16,  p.  334;  Annales  dipt,  et  cons:  5:21. 

24  HoNDiRAS — Nicaragua.  Arbitral  decision  of  king  of  Spain  on 
boundary  question.  The  dividing  line  is  traced  from  Portillo 
de  Teotecacinte  to  the  confluence  of  the  Guineo  and  Poteca 
rivers,  thence  along  the  Segovia  to  the  Atlantic.  Mensaje  dirigido 
cd  Congreso  Nacional  per  el  presidente,  January  1907;  Memoria 
rel.  ext.  (Tegucigalpa),  January,  1907;  Ga.  de  Madrid,  December 
25. 

26  Bulgaria — France.  Ratifications  exchanged  at  Sofia  of  treaty 
of  commerce  and  navigation  signed  at  Sofia,  January  13, 1906. 
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December,  1906. 

J,  0.,  January  19,  1907,  p.  409;  id.  January  20,  p.  450.  See 
January  IS,  1906. 

26  Costa  Rica.  Ratified  general  treaty  of  peace  and  friendship 
signed  at  San  Jose,  September  25,  1906.    See  September  15. 

29  Belgium — Norway.  Denouncement  by  Norway  of  the  convention 
signed  July  21 /August  2,  1838.  State  Papers,  27:1014.  Succes- 
sion to  property.  Takes  effect  April  1,  1907.  Monit.,  January 
9;  B.  Usud,  December  29.    See  October  20. 

29  France.  Decree  restricting  title  of  ambassador  to  those  actually 
representing  the  Republic  of  France  in  a  foreign  state.  The 
honorary  title  cannot  be  conferred.  J.  0.,  January  1,  p.  3;  Mem, 
dipL,  January  6.  The  title  has  for  some  years  been  conferred 
upon  ministers  plenipotentiary  who,  especially  at  retirement, 
were  judged  worthy  of  particular  distinction. 

31  Netherlands.  Ratification  of  protocol  signed  at  Paris,  May  18, 
1904,  respecting  suppression  of  white  slave  traffic.  Mem.  dipt., 
January  6;  Staatsb.  1906,  No.  369.  Ratification  deposited  at 
Paris,  January  14.    Monit.,  January  31. 

31  Netherlands.  Ratification  of  international  sanitary  convention 
signed  at  Paris,  December  3,  1903.    Staatsb.  1906.    No.  370. 

31/January  2,  1907.  Brazil — Peru.  Exchange  of  notes  extending 
for  one  year  from  January  15, 1907,  the  existence  of  the  arbitral 
tribunal  under  the  treaty  signed  at  Rio  de  Janeiro,  July  12,  1904. 
This  tribunal  commenced  proceedings  January  15,  1906,  at  Rio 
de  Janeiro  to  adjudicate  claims  suffered  on  the  upper  Juru&  and 
upper  Punis  in  1902.  For  the  treaty  and  list  of  claims  before 
the  tribunal, see  B.  Min.Rel  Ext.,  Lima,  Year  3,  No.  15;  For.  rel. 
1904,  p.  111. 

January,  1907. 

1  International.    Donation  of  $750,000  by  Andrew  Carnegie  for 

the  erection  of  a  new  building  for  the  use  of  the  Bureau  of  Ameri- 
can Republics.  B.  A.R.  January  and  February.  At  a  special 
meeting  held  January  30,  the  governing  board  of  the  Bureau  of 
American  Republics  passed  resolutions  of  acceptance 

2  France.    Act  concerning  public  worship  modifying  law  of  Decem- 

ber 19, 1905.    J  0.,  January  3,  p.  34;  B.  de  statistique,  31 :5;  R.  du 
dr.  public,  24:102.     See  January  6,  1907. 
2    United  States.    First  term  of  the  United  States  court  for  China 
begins,  at  Shanghai.    North  China  Herald,  81 :676.     See  June 
SO,  1906. 
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January  J  1907. 
3    France — Great  Britain.      Dedication   of  the  site   of  Franco- 
English  exposition  to  be  opened  at  London  (Shepherd's-bush) 
in  May,  1908.  Mem,  dipl.y  January  6;  Times,  January  4  and  21. 

5  Bulgaria — France.     Convention  signed  at  Sofia  for  the  recipro- 

cal protection  of  trade-marks.  French  law  authorizing  ratifica- 
tion, March  29,  1907.  J.  0.  March  31,  p.  2545;  Mem.  dipl. 
March  31. 

6  France.    Third  encyclical  of  Pius  X.  on  the  separation  of  church 

and  state.  Times,  January  12;  R,  de  deux  m^ndes,  37:468,  480; 
Spectator,  January  19;  Sauvage:  The  religious  sitiuition  in  France, 
Catholic  University  B,  13:5;  Olivi:  De  las  relaciones  entre  la  Iglesia 
y  Francia  en  el  tiempo  actual,  R,de  dr.  int.  y  pol.  exL,  2:48.  For 
text,  Mem.  dipl.  January  13  and  20.     See  February  11,  1906. 

7  Brazil.     Decree  relating  to  expulsion  of  foreigners.     B.  A.  R., 

February. 

7  Peru — Spain.     Ratifications  exchanged  at  Madrid  of  convention 

signed  at  Lima,  April  9,  1904.  Ga.  de  Madrid,  January  20. 
Ratified  by  congress  of  Peru,  December  29,  1905;  proclaimed  by 
president  of  Peru,  January  15,  1906.  B.  Min.  Rel.  Ext.,  Lima, 
Year  3,  No.  9.     Liberal  professions. 

8  Persia.     Death  of  Shah,  Muzaffar-ed-dln.     Bom  March  25,  1853; 

succeeded  his  father  N&sr-ed-din,  May  1,  1896.  Succeeded  by 
his  son  Mohammed  Ali  Mirza,  bom  1872,  crowned  January  19. 
Times,  January  10  and  21;  R.  de  deux  mondes,  37:478;  Mem. 
dipl.,  January  27.  Idhem-ab  Fdni:  His  Imperial  Majesty  the 
late  Shah  of  Persia,  Imp.  As.  Q.  R.  23:225. 

9  International  Economic  Congress  opened  at  London.     Times, 

January  10. 
9  Philippine  Islands.  An  act  to  provide  for  the  holding  of  elections 
in  the  Philippine  Islands,  for  the  organization  of  the  Philippine 
assembly  and  for  other  purposes.  Official  Gazette,  Manila, 
February  13.  The  first  elections  for  members  of  the  assembly, 
eighty-one  in  number,  are  set  for  July  30,  1907. 

Sec.  13.  QualificaHons  of  voters. — Every  male  person  twenty-three  years 
of  age  or  over  who  has  had  a  legal  residence  for  a  period  of  six  months  inrnie- 
diat^ly  preceding  the  election  in  the  municipality  in  which  he  exercises  the 
suffrage,  and  who  is  not  a  citizen  or  subject  of  any  foreign  power,  and  who 
is  comprised  within  one  of  the  following  three  classes: 

(a)  Those  who,  prior  to  the  thirteenth  of  August,  eighteen  hundred  and 
ninety-eight,  held  the  office  of  municipal  captain,  gobemadorcillo,  alcalde, 
lieutenant,  cabeza  de  barangay,  or  member  of  any  ayuntamiento; 
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January,  1907, 

(b)  Those  who  own  real  property  to  the  value  of  five  huniU^  pesos,  or 
who  annually  pay  thirty  pesos  or  more  of  the  established  taxes; 

(c)  Those  who  speak,  read,  and  write  English  or  Spanish — shall  be  entitled 
to  vote  at  all  elections:  Provided ^  That  officers,  soldiers,  sailors,  or  marines 
of  the  Army  or  Navy  of  the  United  States  shall  not  be  considered  as  having 
acquired  legal  residence  within  the  meaning  of  this  section  by  reason  of 
their  having  been  stationed  in  the  municipalities  for  the  required  six  months. 

Disqualified  are  delinquents  in  taxes,  and  persons  guilty  of 
oflfenses  against  the  sovereignty  of  the  United  States  since  April, 
1901. 
9  France — Great  Britain.  Ratifications  exchanged  at  London  of 
convention  concerning  the  New  Hebrides  signed  at  London, 
October  20,  1906.  /.  0.,  January  15,  p.  309;  Treaty  ser.y  1906, 
No.  3;  Documents,  post. 

The  Group  *  *  *  shall  form  a  region  of  joint  influence,  in  which  the 
subjects  and  citizens  of  the  two  signatory  powers  shall  enjoy  equal  rights 
of  residence,  personal  protection,  and  trade,  each  of  the  two  powers  retaining 
jurisdiction  over  its  subjects  or  citizens,  and  neither  exercising  a  separate 
control  over  the  Group. 

Times,  January  8,  February  18;  ParliamerUary  Debaies,  February 
13;  Louis-Jaray:  La  question  des  NouveUes-Hibrides,  Q.  dipl. 
See  October  20, 
11  Denmark — Germany.  Treaty  concluded  respecting  the  optants 
in  Schleswig.  The  treaty  between  Austria,  Denmark  and  Prus- 
sia signed  at  Vienna,  October  30, 1864  {State Papers,  54:522),  gave 
the  Danes  in  Schleswig-Holstein  annexed  to  Prussia,  the  right 
of  choosing  their  nationality;  by  the  treaty  between  Austria  and 
Prussia  signed  at  Prague,  August  23, 1866  {State  Papers,  56:1050), 
the  population  of  the  northern  districts  of  Schleswig  were  to  be 
ceded  to  Denmark,  if,  by  a  free  vote,  they  should  express  a  wish 
to  be  united  to  Denmark;  by  the  treaty  between  Austria-Hungary 
and  Germany  signed  Vienna,  October  11,  1878  {State  Papers, 
69:773),  this  latter  provision  was  canceled.  The  children  of  the 
the  Schleswig  Danes  have  not  been  regarded  as  subjects  by  either. 
Denmark  or  Prussia,  excepting,  under  the  Danish  nationality 
law  of  1898,  those  born  subsequent  to  its  enactment.  By  the 
present  treaty,  Denmark  will  not  refuse  the  children  of  Schleswig 
optants  who  have  not  sought  to  acquire  or  who  could  not  acquire 
Prussian  nationality  permission  to  reside  in  Denmark,  and  the 
Prussian  government  will  allow  all  children  of  Danish  optants 
to  acquire  Prussian  nationality  on  the  usual  conditions  and  on 
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Januaryf  1907, 

their  own  application.  Times y  January  24;  Manuel  historique 
de  la  question  du  Slesung,  Copenhagen. 

1 1  Cuba — Dominican  Republic.    Ratifications  exchanged  at  Havana 

of  extradition  treaty  signed  at  Havana,  June  29, 1905.  Approved 
by  senate  of  Cuba,  January  10,  1906.  Proclaimed  at  Havana, 
January  12,  1907.  Ga.  Oficial,  January  16,  1907;  B.  oficial  del 
dep.  de  estado,  Havana,  January,  1907. 

12  Bulgaria — Turkey.    Commercial  agreement  signed  at  Constanti- 

nople. Imperial  irad^  (Turkey)  approving,  promulgated  January 
8.     TimeSy  January  10  and  14. 

14  Ecuador.  Executive  decree.  Orders  publication  of  atri-monthly 
"Boletin  del  ministre  de  relaciones  exteriores."  Registro  oficialj 
Quito,  January  15. 

14  Italy — Servia.    Treaty  of  commerce  signed  at  Belgrade.     Mem, 

dipl.,  January  20.  Approved  by  Skupshtina,  March  1.  Mem. 
dipL,  March  3. 

15  Bermuda — United  States.    Parcels-post  convention  signed  at 

Bermuda.  Signed  at  Washington,  December  13,  1906,  by  post- 
master-general; approved  by  president,  December  18.  Stats, 
at  L.,  vol.  34. 

15  Ecuador — Peru.  Decree  of  king  of  Spain  making  appointments 
to  the  boundary  commission  created  by  decree  of  April  17, 1905. 
The  commission  is  now  composed  of  D.  Plo  Gull6n  Iglesias,  presi- 
dent; D.  Ricardo  Beltrdn  y  R6spide;  D.  Antonio  Bldzquez  Del- 
gado;  D.  Manuel  Tores  Campos;  and  D.  Luis  Valera  y  deDelavat, 
secretary.     Ga.  de  Madrid,  January  16. 

15  Servia — Turkey.    Treaty  of  commerce  published  at  Belgrade. 

Contains  most  favored  nation  clause.  Mem.  dip/.,  January  20. 
See  January  £,  1906. 

16  Mexico — United  States.     Ratifications  exchanged  at  Washing- 

ton of  convention  signed  at  Washington,  May  21, 1906.  Ratifica- 
tion advised  by  the  senate,  June  26;  ratified  by  the  president, 
December  26;  ratified  by  Mexico,  January  5,  1907;  proclaimed 
in  United  States,  January  16,  1907.  Stats,  at  L.,  vol.  34.  Equit- 
able distribution  of  the  waters  of  the  Rio  Grande. 

16  France.     Decree  respecting  admission  to  diplomatic  and  consular 

careers.     J.  0.,  January  20,  p.  448. 

17  France.     Decree  repealing  decree  of  July  10,  1902.     Entrance  to 

diplomatic  and  consular  service.     Mem.  dipl.,  January  27. 
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22  Honduras.  Ratification  of  two  conventions  signed  at  San  Jos6, 
September  24  and  25, 1906.  Central  American  bureau  and  peda- 
gogical institute.  La  Gacita,  San  Jos6,  January  27.  See  Septem- 
ber 15,  December  4  and  7,  1906, 

22  United  States.  President  proclaimed  general  act  of  Algeciras. 
See  January  16,  1906,  Additional  references:  Tardieu:  A 
Algisiras.  La  crise  decisive,  R.  de  deux  mondes,  38:81.  On 
the  constitution  of  the  Moroccan  Bank,  Q.  dipt.  11:309. 

22  Morocco.  Identic  note  of  governments  of  France  and  Spain  to 
the  signatory  powers  of  the  Act  of  Algeciras,  relative  to  execu- 
tion of  said  Act.  Q.  dipl.  11:182.  See  January  16,  1906,  and 
March  26,  1907. 

24  Portugal — ^United  States.  Proclamation  by  president  of  the 
United  States  of  the  additional  agreement  signed  at  Washington, 
November  19,  1902,  amendatory  to  the  commercial  agreement 
signed  at  Washington  May  22,  1899.  Applies  the  provisions  of 
the  latter  agreement  to  Porto  Rico.     Stats,  at  L.,  vol.  34. 

24  Turkey.    The  ambassadors  of  Italy  and  France  at  Constantinople 

present  an  identic  note  announcing  passage  under  Italian  pro- 
tection of  certain  Dominican  and  Franciscan  establishments  in 
Constantinople,  Smyrna  and  Barbary.  Q.  dipl.,  11:177]  Temps, 
January  24,  1907. 

25  Costa  Rica — Panama.     Ratification  by  congress  of  Panama  of 

boundary  treaties  signed  at  Panama,  March  6,  1905.  B.  A.  R., 
January.  A  modification  of  the  arbitral  judgment  of  September, 
1900  by  the  president  of  France  between  Columbia  and  Costa 
Rica.  As  to  claim  of  Colombia  to  certain  territory  embraced  in 
that  award  as  being  outside  the  former  department  of  Panama, 
see  R.  dipl.  February  24. 

26  Austria.     Law  amending  law  of  December  26,  1895.    Extending 

in  the  absence  of  treaties,  under  condition  of  reciprocity,  the 
provisions  of  that  law  to  the  works  of  foreign  authors.  Dr. 
d'auteur,  February,  March  and  April. 

26  Brazil.  Notification  of  accession  to  Geneva  convention  of  August 
22,  1864,  for  amelioration  of  condition  of  wounded  in  armies  in 
the  field.     Treaty  ser.,  1907,  No.  6. 

28  France — Spain.  Ratifications  exchanged  at  Paris  of  convention 
signed  at  Paris,  August  18,  1904,  and  additional  protocol  signed 
at  Paris,  March  8,  1905.  Construction  of  three  trans-Pyrenean 
raih-oads.     Ga.  de  Madrid,  March  2;  J.  0.,  February  15,  p.  1225. 
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28  Portugal — Switzerland.  Ratification  exchanged  at  Berne  of 
commercial  convention.    Mem.  dijd.,  February  3. 

30  France — Haiti.    Treaty  of  commerce  signed  at  Port  au  Prince. 

See  October  6,  1906.  Reciprocal  tariff  concessions.  Also  ad- 
ditional article  for  provisional  effect  pending  exchange  of  ratifi- 
cations. France  gets  33%  discount  on  schedule  B;  Haiti  gets 
minimum  tariff  of  France  on  schedule  A.  Le  Moniteur,  Port  au 
Prince,  February  20. 

18/31  Austria-Hungary — Greece.  Publication  at  Athens  of  treaty 
of  extradition  signed  at  Athens,  December  8/21 ,  1904.  Approved 
by  king  of  Greece,  August  5, 1905.    In  effect  date  of  publication. 

31  France — Servia.    Treaty  of  commerce  submitted  to  Skupshtina. 

Mem.  dipL,  February  3. 
31     Italy — Mexico.    Ratification  and  promulgation  by  president  of 
Mexico  of  postal  money-order  convention  signed  at  Mexico, 
February  13,  190€  and  at  Rome,  May  9.     DiarioOficial,  Mexico, 
March  7,  1907. 

February,  1907. 
1  Central  American  Tribunal  op  Arbftration  convened  at  San 
Salvador.  Adjourned  February  8.  This  tribunal  was  estab- 
lished by  the  treaty  between  Costa  Rica,  Honduras,  Nicaragua 
and  Salvador,  signed  at  Corinto,  January  20,  1902.  N.  R.  G., 
31:243.  The  present  endeavor  of  the  tribunal  to  avert  conflict 
between  Honduras  and  Nicaragua  was  unavailing.  For  pro- 
ceedings and  correspondence,  see  Diario  Oficial,  San  Salvador, 
February  4,  6,  13  and  22. 

7  China.     Imperial    decree.     Prevention    of   opium    habit.     North 

China  Herald,  February  17.     See  September  20,  1906. 

8  Dominican  Rbpublic^^United  States.    Treaty  signed  at  Santo 

Domingo.  Documents,  post.  Providing  for  the  assistance  of  the 
United  States  in  the  collection  and  application  of  the  customs 
revenues  of  the  Dominican  Republic.  Ratification  with  amend- 
ments advised  by  the  senate,  February  25.  To  take  place  of 
unperfected  treaty  of  February  7,  1905.  For.  rel.  1905,  p.  342. 
By  a  decree  (the  modus  vivendi)  of  the  Dominican  Government 
dated  March  31, 1905,  For.  rel.,  1905,  p.  366,  which  became  opera- 
tive April  1,  1905,  the  payment  on  claims  against  and  outstand- 
ing obligations  of  the  Dominican  government  were  temporarily 
suspended  and  a  portion  of  the  customs  collections  deposited  to 
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secure  creditors,  pending  action  on  said  treaty  by  United  States 
senate  and  Dominican  congress. 
9  United  States.  Deposit  at  Berne  of  ratification  of  convention 
signed  at  Berne,  July  6,  1906,  for  the  amelioration  of  the  condi- 
tion of  wounded  and  sick  in  armies  in  the  field.  Ratification 
advised  by  senate,  December  19;  ratified  by  the  president,  Janu- 
ary 2,  1907.  The  ratification  of  Siam  was  deposited  at  Berne, 
January  29;  that  of  Russia,  February  9;  that  of  Italy  March  9. 

11  Great  Britain.  The  Korea  order  in  council.  Functions  hitherto 
exercised  by  minister  to  Korea  shall  be  exercised  by  the  consul- 
general.     London  Ga.,  February  19. 

11  Great  Britain.  The  China  and  Korea  (amendment)  order  in 
council.  Making  punishable  offenses  in  China  and  Korea  by 
British  subjects,  against  the  patent  and  trade-mark  acts,  when 
government  of  prosecutor  provides  punishment  for  similar  acts. 
London  Ga.,  February  19. 

11  Great  Britain.     Order  in  council  putting  into  effect  on  February 

22  the  extradition  acts  1870  to  1906  in  the  case  of  the  United 
States  and  of  the  convention  signed  April  12, 1905.  LondonGa., 
February  12.  The  operation  of  the  said  acts  is  suspended  in 
Canada  so  long  as  the  Canadian  extradition  act  of  1886  remains 
in  force.  For  list  of  extradition  treaties  of  Great  Britain  in  force, 
see  Colonial  Office  List  for  1907,  p.  463. 

12  Great  Britain — United  States.     Proclamation  by  president  of 

supplementary  convention  for  the  extradition  of  criminals  signed 
at  London,  April  12,  1905.  Added  to  list  of  crimes  extraditable 
under  treaties  of  July  12,  1889,  and  December  13,  1900  {U.  S. 
Treaties  in  Force,  pp.  349,  389;  State  Papers,  71:41  and  92:72) 
are  bribery,  and  offenses  against  bankruptcy  law  if  made  criminal 
by  the  laws  of  both  countries.  Treaty  ser.,  1907,  No.  7.  See 
December  21,  and  February  11. 

13  Canada.    Changes  in  tariff  put  into  effect  pending  action  by  parlia- 

ment. 
15    United  States.    Senate  resolution: 

Whereas  it  is  alleged  that  the  native  inhabitants  of  the  basin  of  the 
Kongo  have  been  subjected  to  inhuman  treatment  of  a  charsuster  that  should 
claim  the  attention  and  excite  the  compassion  of  the  people  of  the  United 
States:  Therefore,  be  it 

Resolved f  That  the  President  is  respectfully  advised  that  in  case  he  shall 
find  that  such  allegations  are  established  by  proof  he  will  receive  the  cordial 
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support  of  the  Senate  in  any  steps,  not  inconsistent  with  treaty  or  other  inter- 
national obligations,  or  with  the  traditional  American  foreign  policy,  which 
forbids  participation  by  the  United  States  in  the  settlement  of  political 
questions  which  are  entirely  European  in  their  scope,  he  may  deem  it  wise 
to  take  in  cooperation  with  or  in  aid  of  any  of  the  powers  signatories  of  the 
treaty  of  Berlin  for  the  amelioration  of  the  condition  of  such  inhabitants. 

Congressional  Record;  J.  dr.  int.  privi,  34:90.     See  June  S,  1906. 

16  Turkey.  Fehim  Pasha  exiled  to  Asia  Minor.  Germany  had 
demanded  his  punishment  for  an  act  of  piracy.  TimeSy  February 
18,  March  23. 

20  United  States.  An  Act  to  regulate  the  immigration  of  aliens 
into  the  United  States.  SiaXs.  at  L.,  34:898;  Documents^  post. 
Repeals  act  of  March  3,  1903,  except  section  34,  and  act  of  March 
22,  1904.  Makes  it  a  misdemeanor  to  encourage  importation  of 
contract  labor;  creates  commission  to  investigate  subject  of 
immigration;  empowers  president  to  call  an  international  con- 
ference or  to  send  special  commissioners  to  any  foreign  country 
for  the  purpose  of  regulating  by  international  agreement,  by  and 
with  the  advice  of  the  senate,  the  immigration  of  aliens.  The 
commissioner-general  of  immigration  is  authorized  to  establish 
a  division  of  information  charged  with  promoting  a  beneficial 
distribution  of  immigrants  among  the  states  and  territories. 
Rossiter:  The  immigration  law  of  1907,  R.  of  Reviews,  April;  Per- 
kins: The  Pacific  coast  and  the  orient,  Independent,  February, 
12,  1907.     See  March  14. 

20  Great  Britain — Switzerland.  Agreement  signed  at  Berne  re- 
specting commercial  travelers*  samples.  Treaty  ser.  1907,  No. 
9.     See  November  10,  1906. 

23  Italy — Servia.  Servian  skupshtina  approves  veterinary  conven- 
with  Italy.     Mem.  dipl.  March  3. 

26  Montenegro — Servia.  Servian  skupshtina  approves  treaty  of 
commerce.     Mem.  dipl.  March  3. 

26  United  States.     Amendments  to  the  regulations  approved  Febru- 

ary 5,  1906,  governing  the  admission  of  Chinese.  The  most 
important  relate  to  designation  of  officers  in  foreign  countries 
to  issue  to  Chinese  subjects  or  citizens  of  such  countries  the  cer- 
tificate prescribed  by  section  6  of  the  act  of  1884.  A  definition 
of  the  word  "student''  is  also  incorporated  in  the  amendments. 
Department  of  commerce  and  labor:  Department  circular  No.  143. 

27  Bulgaria.     Contract  for  new  loan  of  145,000,000f.  ($29,000,000) 

signed  at  Sofia.     For  conversion  of  loans  of  1888  and  1889  and 
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railway  construction  and  other  purposes.  Secured  on  surplus 
revenues  of  tobacco  banderole,  stamp  tax  and  tobacco  tax. 
Times,  February  28.     Ratified  by  the  sobrane,  March  6. 

27  Turkey.     Note  from  British  ambassador  to  the  Porte  communi- 

cating program  of  reforms  in  customs  administration  to  be  exe- 
cuted prior  to  increase  of  the  ad  valorem  import  duty.  Times, 
March  5;  text,  Mem,  dipt,  March  24. 

28  Brunswick.    The  federal  council  of  the  Empire  rejects  applica- 

tion of  Brunswick  diet  to  admit  youngest  son  of  Duke  of  Cumber- 
land to  the  succession  to  the  throne  of  the  duchy.  The  Duke  of 
Cumberland  had  renounced  his  claims  to  the  succession  on  behalf 
of  himself  and  his  eldest  son.  Times,  January  19,  March  1.  On 
the  regency  see  Statesman's  Y ear-Book  and  N.  R.G,  12:359.  The 
Brunswick  diet  decided  on  March  12  to  proceed  to  the  election 
of  a  new  regent. 

March,  1907, 
1     Costa  Rica.    Consular  law  approved  January  24  takes  effect. 
Under  article  8  consular  invoices  will  be  visaed  without  fee. 
There  is  substituted  a  tax  payable  by  the  consignee  on  clearing 
customs.     La  Gaceta,  San  Jos6,  January  30;  R.  dipL,  March  3. 

1  Canada — Mexico.     Postal  convention  becomes  effective.    B,A,R., 

February. 

2  United  States.     An  Act  in  reference  to  the  expatriation  of  citizens 

and  their  protection  abroad.     Stats,  at  L.,  34:1228;  Documents, 
post. 
5    Russia.     Second  duma  opened. 

7  France — Roumania.  Treaty  of  commerce  signed  at  Paris. 
Approved  by  Roumanian  chamber  of  deputies  March  21.  Re- 
places convention  signed  February  28,  1893  (Z)e  Clercq:  Recueil 
des  traitis  de  la  France,  19:558).     R,  dipl.  March  31,  1907. 

11     France — Servia.    Treaty  of  commerce  takes  effect. 

14  United  States.  Executive  order  refusing  permission  to  enter  the 
continental  territory  of  the  United  States  to  Japanese  or  Korean 
laborers,  skilled  and  unskilled,  who  have  received  passports  to 
go  to  Mexico,  Canada  or  Hawaii,  and  come  therefrom.  Issued 
under  the  act  approved  February  20,  1907.  Documents,  post. 
Japanese  labor  competition  in  California  had  led,  through  racial 
prejudice,  to  exclusion  by  the  San  Francisco  board  of  education, 
October  11,  1906  (repealed  March  13,  1907),  of  Japanese  children 
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from  public  schools  attended  by  aliens  of  other  nationalities. 
On  the  legality  of  said  action  see  Geofray  v.  Riggs  (1889)  133  U.  S. 
258, 267  as  to  limits  of  federal  treaty-making  power,  and  Baldwin: 
Schooling  rights  under  the  treaty  ♦  ♦  ♦,  Columbia  Law  R., 
February,  as  to  construction  of  treaty  with  Japan  signed  Novem- 
ber 22,  1894;  and  on  international  demeanor  see  President  Roose- 
veWs  annual  message  of  December  3,  1906.  Johnson:  Discrimi- 
nation against  the  Japanese  in  Calif omia,  Berkeley,  1907;  North 
China  Herald,  82:460.     See  February  20. 

14  Dominican  Republic.    Decree  disapproving  Italian  protocols  sign- 

ed July  4,  1903,  and  May  1,  1904.  Ga.  Oficialy  Santo  Domingo 
March  16,  1907.  The  Dominican  congress  had  rejected  the 
protocols  June  19,  1906. 

15  Great  Britain — Sbrvia.    Treaty  of  commerce  and  navigation, 

signed  at  Belgrade,  in  force  in  Servia.  For  details  of  the  modifi- 
cations introduced  into  the  Servian  general  tariff  by  this  treaty, 
see  Board  of  Trade  J.,  London,  March  7  and  14.  Supersedes 
treaty  signed  June  28/ July  10,  1893. 

17  RouMANiA.  Anti-Semitic  and  agrarian  riots.  The  Roumanian 
jacquerie.  Spectator,  March  30. 

17  Third  Latin  American  Medical  Congress  opened  at  Montevideo. 
Times,  March  18.     Next  meeting  at  Rio  de  Janeiro,  1909. 

21  Transvaal.     Parliament  assembled.     Stead:  The  restoration  of  the 

Transvaal  to  the  Boers,  R,  of  Reviews,  April;  Delpech:  La  nouvelle 
constitution  du  Tran^aal,  R,  du  dr.  public,  24:143.  See  Decem- 
ber 6. 

22  China.     Last  battalion  of  Russian  troops  left  Kharbin  for  Russia. 

This  completes  evacuation  of  Manchuria  by  Russia.  Tim^s, 
March  23. 

23  France — Siam.     Treaty  signed  at  Bangkok,  by  which  Siam  cedes 

to  France  the  territories  of  Battambang,  Siemreap,  and  Sesufon; 
France  restores  to  Siam  Krat  and  Dansai,  together  with  certain 
islands  in  the  neighborhood  of  Krat.  Frontiers  to  be  fixed  by 
a  later  protocol.  France  agrees  that  her  Asiatic  subjects  and 
prot^g^s  registered  after  the  conclusion  of  the  present  treaty 
shall  be  subject  to  the  ordinary  courts  of  Siam;  Siam  admits  all 
the  Asiatic  subjects  and  prot^g^s  of  France  to  the  full  rights  of 
Siamese  subjects,  and  in  particular  to  the  rights  of  acquiring 
real  property,  of  free  residence,  and  of  free  circulation.  Times, 
April  3;  Mem.  dipt.,  March  31.     See  April  H,  1906. 
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28  United  States.     Executive  order,  in  pursuance  of  the  sixth  section 

of  act  of  congress  approved  July  1,  1902.  Directing  Philippine 
commission  to  call  general  election  for  the  choice  of  delegates  to 
Philippine  assembly.     See  January  9. 

29  Morocco.    Ujda  occupied  by  France  as  means  of  obtaining  repara- 

tion from  sultan  for  murder  of  French  citizen  at  Marakesh,  March 
19.  See.  January  16,  April  7,  1906,  Further  references:  iVte- 
meyer:  Die  Marokkofrage  in  volkerrechtlicher  Bdeuchtung,  Ann, 
des  deutschen  Reichs,  1906,  p.  445;  Lorin:  La  conference  d^AlgMras 
ei  la  sitiuUion  prisente  de  la  France  au  Maroc,  R.  de  dr.  int,  public, 
1906,  p.  263;  La  question  marocaine  et  la  conference  d^Algiairas, 
£conoTniste  fran^aiae,  1906,  1,  p.  917;  Maura  Gamaza:  El  aspecto 
intemacional  de  la  conferencia  de  Algeciras,  Ateneo,  Madrid,  July, 
1906;  Reichs-O,  1906,  No.  52;  Treaty  ser.  1907,  No.  4;  El  acta  de 
Algeciras  y  d  p^rvenir  de  EspaHa  en  Marruecos,  R.  de  dr.  int.  y 
pol.ext,2:2Q5;  Niemeyer:  Le  Maroc,  Algisiras  et  le  droit  des  gens, 
R.  dr.  int.  public,  1906,  p.  174;  Diercks:  DieMarokkofrageunddie 
Konferem  von  Algeciras,  Berlin,  1906;  Leblanc:  La  politique 
europiene  au  Maroc  d  Vipoque  contemporaine,  Paris,  1906;  Times, 
March  23,  1907;  Staaisarchiv,  vol  73;  i?.  de  dr.  int.  y  pol.  ext. 
Cronica,  2:130;  Alflalo:  The  truth  about  Morocco,  London,  1904; 
Hess:  La  question  du  Maroc,  Paris,  1903;  France  and  Morocco. 
Spectator,  March  30,  1907;  R.  des  deux  mondes,  April  1,  19Q7, 

HfiNRY  G.  Crocker*  " 
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UNITED   STATES* 

Africa,  copy  of  a  convention  signed  at  Brussels  on  Nov.  3,  1906,  revis- 
ing the  duties  imposed  by  the  Brussels  convention  of  June  8,  1899,  on 
spirituous  liquors  imported  into  certain  regions  of.  1907.  7  p.  Senate. 
(S.  confidential  ex.  doc.  C.) 

Australasia  and  China  Telegraph  Co. ,  eastern  extension.  Report,  with 
accompanying  papers,  with  reference  to  claim  of  company  for  compen- 
sation on  account  of  repairing  its  cables,  cut  during  the  war  with  Spain. 

1906.  13  p.     DepL  of  state.     (S.  doc.  99.) 

Canada.  Diplomatic  and  consular  appropriation  bill  [H.  R.  24538], 
boundary  line  between  the  United  States  and  Canada.  Statement  of 
Otto  H.  Tittmann  [Jan.  8,  1907].  3  p.  Hov^e  of  reps.  Committee  on 
foreign  affairs. 

Canada,  estimate  of  appropriation  for  marking  the  boundary  between 
the  United  States  and.     1906.     2  p.     Dept.  of  state.     (H.  doc.  328.) 

Chicago  drainage  canal,  report  of  the  International  waterways  com- 
mission upon  the.     1907.     54  p.     War  dept.     Paper,  5c. 

China,  memorandum  in  regard  to  jurisdiction  of  American  consular 
officers  in,  over  oflfenses  against  morality  and  decency.  1906.  11  p. 
Dept.  of  state. 

Citizens,  report  amending  H.  R.  24122,  in  reference  to  expatriation  of, 
and  their  protection  abroad.  1907.  2  p.  House  of  reps.  Committee 
on  foreign  affairs.     (H.  rp.  6431.) 

Citizenship.  Report  on  citizenship,  expatriation  and  protection  abroad. 

1907.  538  p.     Dept.  of  state.     (H.  doc.  326.)     Paper,  50c. 

Congo  Free  State.  Verbatim  report  of  five  days'  Congo  debate  in  the 
Belgian  house  of  representatives,  Feb.  20,  27,  28,  March  1,  2,  1906.  184 
p.     Senate.     (S.  doc.  139.) 

Consular  fees.     Executive  order.     1906.     1  p.     President. 

Consular  service,  executive  order,  amendments  to  regulations  govern- 
ing appointments  and  promotions  in.     1906.     1  p.     President. 

nVhen  prices  are  given,  the  documents  in  quastion  may  be  obtained  for  the 
amount  noted  from  the  Superintendent  of  Documents,  Government  Printing  OflBce, 
Washington,  D.  C. 
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Consular  service.  Resolutions  of  National  Business  League,  Chicago, 
111.,  for  permanent  consular  improvement  and  commercial  enlargement. 
1907.     2  p.     Senate.     (S.  doc.  219.) 

Denmark.  Agreement  by  exchange  of  notes,  June,  22  and  26,  1906, 
with  respect  to  protection  of  industrial  designs  and  models.  4  p.  Dept. 
of  state. 

Diplomatic  and  consular  appropriation  bill  [comparative  tables, 
1907-8].     2  p.     House  of  reps.     Committee  on  foreign  affairs. 

Diplomatic  and  consular  appropriation  bill  [1908,  H.  R.  24538]  hearing 
before  subcommittee,  Dec.  18,  1906.  1907.  30  p.  House  of  reps. 
Committee  on  foreign  affairs. 

Diplomatic  affc  consular  service,  estimate  of  reappropriation  for 
contingent  expenses  of  the.     1907.     2  p.     Dept.  of  state.     (H.  doc.  514.) 

Diplomatic  and  consular  service,  1908,  report  submitting  H.  R.  24538, 
making  appropriations  for.  1907.  2  p.  House  of  reps.  Committee  on 
foreign  affairs.     (H.  rp.  6428.) 

Ecuador,  parcels-post  convention  between  the  United  States  and. 
[Signed  at  Washington,  Dec.  28,  1906,  approved,  Jan.  2,  1907].  12  p. 
Post  office  dept. 

Foreign  intercourse,  estimates  for,  for  year  ending  June  30,  1908. 
1906.     16  p.     Dept.  of  state.     (H.  doc.  150.) 

Great  Britain,  modus  vivendi  between  the  United  States  and,  in  regard 
to  inshore  fisheries  on  treaty  coast  of  Newfoundland,  agreement  effected 
by  exchange  of  notes  at  London,  Oct.  6-8,  1906.     4  p.     Dept.  of  state. 

Guatemala,  convention  between  the  United  States  and,  for  reciprocal 
protection  of  patents,  signed  at  Guatemala  City,  Nov.  10,  1906.  2  p. 
Dept.  of  state.     (Confidential  S.  ex.  doc.  B.) 

Jamaica,  act  for  the  relief  of  the  citizens  of.  1907.  1  p.  Congress. 
(PubUc  act,  no.  19.) 

Immigration  and  naturalization.  Annual  report  of  the  commissioner- 
general,  1906.  1907.  1 12  p.  illus.  Bureau  of  immigration  and  naturali- 
zation.    Paper,  30c. 

Immigration  service,  catalogue  of  books  and  blanks  used  by.  1907. 
lip.     Bureau  of  immigration  and  naturalization. 

Maritime  exposition  at  Bordeaux,  report  urging  that  the  United  States 
be  represented  at  the  International.  1907.  6  p.  Dept.  of  state.  (S. 
doc.  242.) 

Message  to  Congress  at  the  beginning  of  the  2d  session  of  the  59th 
Congress.     1906.     60  p.     President.     Paper,  5c. 

Mexican  water  boundary  commission,  estimate  of  appropriation  for 
expenses  of.     1906.     2  p.     Dept.  of  state.     (H.  doc.  289.) 
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Mexico,  convention  between  the  United  States  and,  providing  for 
equitable  distribution  of  waters  of  the  Bio  Grande  for  irrigation  pur- 
poses, signed  at  Washington,  May  21,  1906,  proclaimed  Jan.  16,  1907. 
5  p.     Dept.  of  state. 

Mexico,  estimate  of  appropriation  for  carrying  out  convention  with, 
as  to  distribution  of  waters  of  the  Rio  Grande.  1907.  5  p.  Dept.  of 
staU.     (H.  doc.  648.) 

Morocco.  General  act  of  the  International  conference  at  Algeciras 
and  an  additional  protocol  signed  April  7,  1906.  Proclaimed  Jan.  22, 
1907.     48  p.     President. 

Naturalization,  revised  estimate  to  carry  into  effect  the  law  relating  to 
the,  of  aliens.     1907.    5  p.     Dept.  of  commerce  and  IdHir.     (H.  doc.  624.) 

Naturalization  laws  and  regulations  of  Oct.  1906.  21  p.  Bureau  of 
immigration  and  naturalization.     Paper,  5c. 

Peru,  letter  from  the  president  of  the  senate  of,  expressing  gratifi- 
cation on  account  of  the  visit  of  the  Hon.  Elihu  Root.  1906.  2  p. 
Senate.     (S.  doc.  7.) 

Peru,  parcels-post  convention  between  the  United  States  and. 
[Signed  at  Washington,  May  28,  1906,  approved  May  29,  1906.]  lip. 
Post  office  dept. 

Peru,  parcels-post  convention  with.  1906.  1  p.  Treasury  dept. 
(Dept.  circular  96,  1906.) 

Red  Cross  Society,  American  national.  Estimate  of  appropriation  for 
representation  at  London  in  June,  1907.  1907.  2  p.  Dept.  of  state. 
(H.  doc.  487.) 

Root,  Secretary  Elihu,  speeches  incident  to  the  visit  of,  to  South 
America,  July  4  to  Sept.  30, 1906.     300  p.     Dept.  of  slate.     Cloth,  50c. 

Sanitary  convention  of  the  American  republics,  transactions  of  the  2d 
international,  Washington,  D.  C,  Oct.  9-14,  1905.  1906.  460  p. 
Bureau  of  American  republics.     Paper,  35c. 

Santo  Domingo,  statement  of  Jacob  H.  Hollander,  Jan.  16,  in  ref- 
erence to  the  debt  of.  1907.  70  p.  Senate.  Committee  on  foreign 
relations. 

South  America.  Address  by  Elihu  Root  before  Trans-Mississippi 
commercial  congress,  Kansas  City,  Mo.,  Nov.  20,  1906  [on  commercial 
relations  with  South  America].    1907.     13  p.     Senate.     S.  doc.  (211.) 

Waterways  commission,  international.  Second  progress  report,  Dec. 
1,  1906.     39  p.     War  dept.     Paper,  5c. 

Wounded  of  armies  in  the  field,  convention  signed  at  Geneva  on  July  6, 
1906,  for  the  amelioration  of  the  condition  of  the.  1906.  34  p.  Dept. 
of  state.     (Confidential  S.  ex.  doc.  A.) 
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GREAT  BRITAIN* 


Abyssinia,  agreement  between  the  United  Kingdom,  France  and  Italy 
respecting.  Signed  at  London,  Dec.  13,  1906.  Foreign  office,  (cd. 
3298.)     Id. 

Abyssinia,  agreement  between  the  United  Kingdom,  France  and  Italy 
respecting  the  importation  of  arms  and  ammunition  into.  Signed  at 
London,  Dec.  13,  1906.     Foreign  office,     (cd.  3299.)     id. 

Australasia.  Correspondence  relating  to  the  convention  with  France, 
dated  20th  Oct.,  1906,  respecting  the  New  Hebrides.  [Sept.,* 905  to 
Nov.,  1906.]    80  p.,  map.    Colonial  office,   (cd.  3288.)     lOd. 

Belgium,  agreement  between  the  United  Eangdom  and,  respecting 
commercial  travelers'  samples.  Signed  at  Brussels,  Nov.  10,  1906. 
Foreign  office,     (cd.  3261.)     id. 

China.  Further  correspondence  relating  to  the  decree  issued  by  the 
Chinese  government  on  May  9,  1906,  respecting  the  Chinese  imperial 
maritime  customs.  [Aug.  to  Dec,  1906.]  Foreign  office,  (cd.  3263.) 
Id. 

Crete,  agreement  between  the  Post  office  of  the  United  Kindgdom  and 
the  Post  office  of,  for  the  exchange  of  money  orders.  Post  office,  (cd. 
3210.)     2id. 

France,  convention  between  the  United  Kingdom  and,  concerning  the 
New  Hebrides.  Signed  at  London,  Oct.  20,  1906.  Foreign  office,  (cd. 
3300.)     2id. 

France,  convention  between  the  United  Kingdom  and,  confirming  the 
protocol  signed  at  London  on  February  27,  1906,  respecting  the  New 
Hebrides.     Foreign  office,     (cd.  3160.)     3id. 

Germany,  agreement  between  the  United  Kangdom  and,  respecting 
the  boundary  between  the  British  and  German  territories  from  Yola  to 
Lake  Chad.  Signed  at  London,  March  19,  1906.  10  p.,  maps.  Foreign 
office,     (cd.  3260.)     Is.  lOd. 

Hayti,  convention  between  the  United  Kingdom  and,  respecting 
nationality.  Signed  at  Port-au-Prince,  April  6,  1906.  Foreign  office. 
(cd.  3259.)    id. 

Liquors  in  Africa,  dispatch  from  H.  M.  Minister  at  Brussels,  trans- 
mitting convention  respecting.  Signed  at  Brussels,  Nov.  3,  1906. 
Foreign  office,     (cd.  3264.)     Id.    ' 

Marriage  with  foreigners  act,  1906.    6  p.     (Public  act,  ch.  40.)     Id. 

^  Official  publications  of  Great  Britain,  India  and  many  of  the  British  colonies 
may  be  purchased  of  P.  S.  King  &  Son,  Orchard  House,  2  and  4  Great  Smith 
Street,  Westminster,  London. 
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Nicaragua,  agreement  between  the  Post  office  of  the  United  Kingdom 
and  the  Post  office  of,  for  the  direct  exchange  of  parcels  by  parcel  post. 
1906.     Post  office,     (cd.  3227.)     2id. 

Postal  union,  report  of  British  delegates  at  the  sixth  congress  of  the 
universal,  held  at  Rome  in  1906.  Post  office.  (H.  of  C.  paper,  1906,  no. 
356.)     2id. 

Radiotelegraphic  convention,  copy  of  the  international,  additional 
undertaking,  final  protocol  and  regulations,  signed  at  Berlin  on  3d  of 
Nov.,  ^6.     (H.  of  C.  paper,  1906,  no.  368.)     4id. 

Servia,  agreement  between  the  Post  office  of  the  United  Kingdom  and 
the  Post  office  of,  for  the  exchange  of  money  orders.  1906.  Post  office. 
(cd.  3265.)     2id. 

United  States.  Correspondence  respecting  the  Newfoundland  fish- 
eries [Oct.  1905  to  Oct.  1906].     Foreign  office,     (cd.  3262.)     8d. 

United  States  of  America,  convention  between  the  United  Kingdom 
and  the,  respecting  the  boundary  between  Canada  and  Alaska.  Signed 
at  Washington,  April  21,  1906.     Foreign  office,     (cd.  3159.)     id. 

ARGENTINE   REPUBLIC 

Leyes  sobre  organizaci6n  del  cuerpo  diplomdtico  y  consular.  1906. 
Boletin  del  Ministerio  de  relaciones  exteriores,  no.  91,  p.  81-307. 

BOLIVIA 

Peru.  Alegato  ae  parte  del  gobierno  de  Bolivia  en  el  juicio  arbitral  de 
fronteras  con  la  republica  del  Peru.  Buenos  Aires,  1906.  xviii,  320 
p.,  maps.     Legacidn  de  Bolivia. 

Peru.  ColeccJ6n  de  documentos  que  apoyan  el  alegato  de  Bolivia  en 
el  juicio  arbitral  con  la  republica  del  Peru.  Buenos  Aires.  1906.  2  v. 
Legacidn  de  Bolivia. 

Peru.  Defensa  de  los  derechos  de  Bolivia  ante  el  gobierno  Argentino 
en  el  litigio  de  fronteras  con  la  republica  del  Peru  por  Bautista  Saavedra. 
Buenos  Aires,     1906.     2  v.     Legacidn  de  Bolivia. 

Relaciones  exteriores  y  culto,  memoria  que  presenta  el  ministro  de. 
1906.     La  Paz.     52  p.  j.  , 

CHIJ.E 

Republica  Argentina.  Demarcacion  de  la  If nea  de  frontera  en  la  parte 
sur  del  territorio.  Trabajos  de  la  quinta  sub-comision  Chilena  de 
llmites  con  la  Republica  Arjentina.  Santiago  de  Chile,  1906.  xxxv, 
191  p.     Illus.,  maps.     Oficina  de  limites. 
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Repiiblica  Arjentina.  La  linea  de  frontera  en  la  puna  de  Atacama. 
Santiago  de  Chile.     1906.     v,  293  p.,  illus.,  maps.     Oficina  de  limites. 

COLOMBIA 

Inmigraeion  y  colonizacion.  Informe  que  presenta  Tomas  Carras- 
quilla  H.  Bogota,  1906.  66,  iii  p.  Ministerio  de  obras  jmhlicas  y 
fomento. 

CUBA 

Boletin  oficial  del  Departamento  de  estado.  Monthly.  First  issue, 
May,  1904.  The  "Boletin*'  proper  contains  departmental  orders  and 
news,  legislation,  and  texts  of  foreign  treaties  and  documents  of  general 
interest.  Two  supplements  separately  paged  are  included, — Tratados 
celebrados  por  la  RepubUca  de  Cuba  and  memoria  comercial. 

Containing:  Tratado  entre  Jap6n  y  Corea.  Jan.,  1906. — Ley  de  8eparaci6n  de  las 
iglesias  y  el  estado  en  Francia;  Reglamento  de  la  intervenci6n  Europea  en 
Macedonia;  Conyenci6n  Pan  Americana  para  el  canje  de  publicaciones  oficiales. 
(Tratados,  p.  181-5.);  Tratado  Pan  Americana  sobre  patentes  de  inven- 
ci6n.  (Tratados,  p.  187-92.)  Feb. — CJonvenci6n  de  Bruselas  sobre  azilcares; 
Informe  sobre  el  Congreso  de  expansi6n  econ6mica  mundal;  Ck>nferencia 
de  Algeciras.  Reglamento  de  Aduana;  La  obra  de  los  Congresos  penitenci- 
arios  intemacionales.  (Suppl.  133  p.)  March — Comunicaci6n  presentadaen 
el  primer  Ck>ngreso  intemacional  de  azucarerfa  y  destilacion;  Acuerdo  del 
segundo  Congreso  intemacional  de  alimentaci6n  del  ganado;  Tratado  para  el 
cambio  de  bultos  postales  con  Alemania.  (Tratados,  p.  193-217.)  April — 
C!onferencia  de  Algeciras;  Convenio  referente  k  la  protecci6n  de  la  propiedad 
industrial  con  Francia.  (Tratados,  p.  219-222.)  Informe  sobre  el  Congreso 
de  la  tuberculosis.  (Suppl.  59  p.)  May — Programa  de  laterceraConferencia 
Pan-Americana.  June — Doctrina  Drago.  Nota  del  Ministro  Drago  sobre 
el  conflicto  de  Venezuela;  Informe  sobre  el  XV  Congreso  intemacional 
de  Medicina.  (Suppl.  18  p.  )  Jtdy — CJonvenio  de  arbitraje  entre  Francia  y 
Dinamarca;  Tratado  de  extradici6n  con  E^afia.  (Tratados,  p.  223-230); 
Tratado  de  bultos  postales  con  Francia.  (Tratados,  p.  231-267.)  August — 
Cartas  de  Mr.  Elihu  Root  y  el  Sr.  Gonzalo  de  Quesada;  C!onvenio  de 
arbitraje  entre  E^afia  y  Honduras;  Tratado  de  paz  entre  Honduras, 
El  Salvador  y  Guatemala.  Oct. — Actas  de  la  CJonferencia  intemacional  Pan 
Americana.  (Suppl.  113  p.)  Nov. — ^Tratado  de  extradici6n  con  la  RepubUca 
Dominicana.     (Tratados,  p.  269-276.)    Jan.,  1907. 


ECUADOR 

Relaciones  exteriores,  memoria  de.     1905.     Ministerio  de  rdaciones 
exteriores. 


510  THE   AMERICAN   JOURNAL   OF   INTERNATIONAL   LAW 

HONDURAS 

Relaciones  exteriores.  Memoria,  1903-5.  43  p.  Ministerio  de  rda- 
cumes  exteriores. 

ITALY 

Algeciras.  Atto  geaerale  della  conferenza  intemazioaale  di  Algeciras. 
1906.     39  p.     Ministro  delgi  affari  esteri.     (Senate,  doc.  Ixxii.) 

Emigrazione.  Relazione  del  commissariato  deiremigrazione  sui  serviz  i 
deiremigrazione,  1905-6.  129  p.  Ministro  degli  affari  esteri.  (Senate, 
dec.  lix.) 

Emigraziene.  Stati  di  previsiene  deU'entrata  e  della  spesa  del  fendo 
per  remigraziene  per  Tesercizie  finanziarie,  1906-7.  Disegne  di  legge. 
19  p.     1906.     (dec.  432.)     Senato. 

Emigraziene  e  colenie.  Racceltadirapperti  dei  Rr.  agenti  diplematici 
e  censelari.  1906.  v.  2.  284  p.  Ministero  degli  affari  esteri.  Lire  2. 
Libreria  Becca,  Reme. 

MEXICO 

Beletfn  eficial  de  la  Secretarfa  de  relacienes  exterieres.  Menthly. 
First  issue,  Nev.  1895.  Subscriptien  per  year,  lecal,  $2.50;  postal 
union,  S3.00;  single  number,  25c.  Archive  general  y  publico  de  la 
Naci6n,  Palacio  Nacienal,  Mexico. 

Containing:  Convenci6D  sobre  giros  postales  entre  M6xico  y  £1  Salvador;  Conven- 
ci6n  sobre  giroe  postales  entre  Mexico  y  la  Repdblica  Franoesa;  Tercera  Confer- 
encia  intemacional  Americana.  June. — Convenci6n  sanitaria  intemacional  de 
Washington;  Los  sucesos  Centro-Amdrica.  August — ^Asuntos  de  Persia. 
Sept. — Informe  presidencial;  Tercera  Conferencia  intemacional  Americana. 
Oct. — ^Tercera  Conferencia  intemacional  Americana,  Acta  general.  Sov. — 
La  cuesti6n  de  Centro- America;  Tratado  general  Centro-Americano  de  paz, 
amistad  y  comercio.     Dee. 

URUGUAY 

Relaciones  exteriores.  Memoria,  1904-5.  Montevideo,  1906.  2  v. 
Ministerio  de  relaciones  exteriores. 

Philip  DeWitt  Phair. 


JUDICIAL  DECISIONS  INVOLVING  QUESTIONS  OF 

INTERNATIONAL  LAW* 

A.   C.   DE  BACA,    ET   AL.,   V.  THE  UNITED   STATES   AND  THE  NAVAJO 

INDIANS.      1901 

86  Court  of  Claims  Reports,  407 

In  this  case  claimants  were  suing  under  the  act  of  congress  giving  the 
court  of  claims  jurisdiction  of  claims  of  citizens  of  the  United  States  on 
account  of  Indian  depredations. 

The  case  was  submitted  originally  without  argument  and  decided  in 
favor  of  the  claimants.  The  defendants  then  moved  for  a  new  trial  on 
the  jurisdictional  question  of  the  deceased  claimant's  citizenship  at  the 
time  when  the  depredation  was  committed. 

The  facts  show  that  the  deceased  claimant,  Antonio  Sandoval,  was 
bom  a  Mexican  citizen,  on  Mexican  territory.  At  the  time  of  the  treaty 
of  Guadalupe-Hidalgo  he  was  living  in  that  part  of  Mexico  l3dng  on  the 
east  side  of  the  Rio  Grande  river,  it  being  a  part  of  the  Mexican  depart- 
ment of  New  Mexico  but  claimed  by  the  Republic  of  Texas  as  a  part  of  its 
territory.  The  inhabitants  of  the  territory  in  question  had  maintained 
their  allegiance  to  Mexico,  and  Texas  had  been  unable  to  exercise  any 
of  the  powers  of  government  therein.  Sandoval  became  a  citizen  of  the 
United  States  by  virtue  of  the  treaty  of  Guadalupe-Hidalgo  which  made 
the  disputed  territory  a  part  of  the  United  States. 

The  depredations  for  which  damages  are  claimed  were  committed  by 
Indians  after  the  separation  of  Texas  from  Mexico  and  its  admission 
into  the  Union  but  before  the  treaty  of  Guadalupe-EQdalgo. 

The  citizenship  of  the  claimant  was  maintained  on  the  ground  that  he 
.  was  a  citizen  of  Texas  at  the  time  of  the  admission  of  that  state  into  the 
Union  and  therefore  became  a  citizen  of  the  United  States  upon  the 
annexation  of  Texas. 

On  the  part  of  the  defendants  it  was  denied  that  Sandoval  was  a  citizen 
of  Texas  when  it  was  admitted  into  the  Union  and,  therefore,  did  not 

*  The  lay  reader  is  referred  to  the  various  volumes  of  the  reports  of  the  court  of 
claims  for  wealth  of  decision  and  interpretation  of  the  law  of  nations. 

A  subsequent  number  will  contain  a  digest  of  the  decisions  of  the  court  of  claims 
upon  the  French  spoliation  claims. 
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become  a  citizen  of  the  United  States  until  he  had  elected  to  do  so  under 
the  provisions  of  the  treaty  of  Guadalupe-Hidalgo. 

Numerous  reasons  were  advanced  by  the  claimants  to  support  their 
contention,  and  the  court  answered  them  seriatim^  as  follows: 

The  first  reason  assigned  was  that  the  constitution  of  Texas  made  all 
inhabitants  citizens  of  the  republic,  and  that  the  act  of  the  Texas  legis- 
lature of  December  19,  1836,  fixed  the  western  boundary  of  the  state  at 
the  Rio  Grande.     But  the  court  said: 

It  is  manifest  that  the  state  could  not  acquire  territory  by  statute,  and  that  it  had 
no  more  legal  right  to  declare  a  part  of  the  Mexican  province  of  New  Mexico  a  part  of 
Texas  than  it  had  a  right  to  make  a  part  of  the  state  of  Louisiana  a  part  of  Texas. 

The  next  reason  assigned  was  that  by  the  treaty  between  the  United 
States  and  Texas  in  1836,  the  United  States  recognized  the  territory  of 
Texas  as  extending  westward  to  the  sources  of  the  Rio  Grande.  To 
which  the  court  replied: 

But  Texas  was  then  at  war  with  Mexico,  endeavoring  to  acquire  a  part  of  the  terri- 
tory within  the  Mexican  province  of  New  Mexico.  The  United  States  did  not  under- 
take to  arbitrate  between  Mexico  and  Texas.  All  that  the  treaty  did  was  to  estab- 
lish a  boundary  line  between  the  territory  possessed  by  Texas  and  the  territory 
possessed  by  the  United  States,  and  to  concede  that  if  Texas  should  conquer  this  por- 
tion of  Mexico  the  river  should  be  the  future  boundary  between  Texas  and  the  United 
States. 

The  next  reason  assigned  was  that  the  United  States  recognized  the 
territory  claimed  by  Texas,  and  that  the  courts  of  the  United  States  must 
follow  the  action  of  the  political  branches  of  the  government.  The 
court  answered: 

But  the  joint  resolution  for  annexing  Texas,  March  I,  1845  (5  Stat.  L.,  797),  does 
not  sustain  the  reason.  On  the  contrary,  congress  seems  to  have  carefully  avoided 
doing  so,  and  to  have  recognized  the  principle  that  Texas  could  not  cede  what  it  did 
not  possess.  All  that  the  resolution  says  is  *Uh€  territory  properly  included  within 
and  rightfully  belonging  to  the  Republic  of  Texas  may  be  erected  into  a  new  state  to  be 
called  the  state  of  Texas. "  The  question  now  presented  to  the  court  is  whether  this 
portion  of  New  Mexico  was,  in  1845,  ''territory  properly  included  within  and  right- 
fully belonging  to  the  Republic  of  Texas."  The  joint  resolution  admitting  the  state 
to  the  Union,  twenty-ninth  December,  1845  (9  Stat.  L.,  108),  reiterates  the  above 
language  and  designates  no  boundary.  The  act  to  extend  the  laws  of  the  United 
States  over  the  state  of  Texas,  twenth-ninth  December,  1845  (i6.,  p.  1),  is  equally 
silent  as  to  boundaries. 

The  next  reason  assigned  was  that  the  United  States  asserted,  after  the 
annexation,  that  the  Rio  Grande,  and  not  the  Neuces,  was  the  boundary 
of  Texas,  and  declared  war  to  maintain  that  right.     But  the  court  said: 
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The  intent  of  the  United  States  did  not  necessarily  extend  beyond  that  portion  of 
Texas  which  was  then  actually  inhabited  and  possessed  by  Americims  between  the 
Neuces  and  the  Rio  Grande  and  which  had  been  "properly  included  within  and  right- 
fully belonging  to  the  Republic  of  Texas,"  and,  by  virtue  of  those  terms,  ceded  to  the 
United  States,      -j. 

The  next  reason  assigned  was  that  by  the  act  of  March  3, 1847  (9  Stat. 
L.,  188,  194),  a  post  route  was  established  by  congress  from  a  point 
within  the  United  States  (Independence,  Mo.)  to  the  town  of  Santa  F6,  in 
New  Mexico,  to  which  the  court  answered: 

But  New  Mexico  was  then  held  by  conquest,  and  had  been  for  six  months,  and  civil 
government  had  been  established  by  the  commanding  officer  of  the  United  States, 
General  Kearny,  with  the  approval  of  the  secretary  of  war.  It  was  necessary  that  the 
United  States  should  have  mail  communication  within  the  territory,  which  it  then 
possessed  by  right  of  conquest,  and  this  conquest  was  subsequently  made  permanent, 
by  the  treaty  of  Guadalupe-Hidalgo. 

Moreover,  the  establishment  of  such  a  post  route  means  nothing  as  a  declaration 
that  Santa  F^  was  in  Texas,  for  the  act  third  March,  1851  (9  Stat.  L.,  637, 2),  confers 
upon  the  postmaster-genial  power  ''to  make  suitable  arrangements  for  transporting 
through  any  foreign  country  the  mails  of  the  United  States,  running  from  and  to  any 
point  in  the  United  States.  **  In  other  words,  it  authori7,es  a  post  route  through  a 
foreign  country. 

The  final  reason  assigned  was  that  the  United  States  by  the  act  of  May 
9, 1850  (9  Stat.  L.,  446),  paid  to  Texas  $10,000,000  in  consideration  of  the 
cession  of  all  territory  claimed  by  the  state.  But  the  court  answered  this 
contention  in  the  following  language: 

At  that  time  the  United  States  had  acquired  title  to  all  of  New  Mexico  by  virtue  of 
its  right  of  conquest  and  the  affirmance  thereof  by  the  treaty  with  Mexico.  The 
United  States  and  Texas  were,  therefore,  asserting  adverse  titles  against  each  other. 
The  fact  that  the  United  States  paid  money  to  quiet  title  and  to  acquire  a  quit  claim 
from  the  state  of  Texas  of  lands  to  which  Texas  asserted  a  title  can  not  possibly 
affect,  directly  or  indirectly,  the  prior  citizenship  of  a  person  living  within  the  dis- 
puted territory.  The  statue  concedes  nothing  and  declares  nothing  which  the 
judicial  branch  of  the  government  can  recognize  as  in  any  way  affecting  the  question 
now  in  controversy.  / 

The  defendants'  motion  for  a  new  trial  was  allowed  and  a  new  trial 
granted. 

CHAUNCEY   THOMAS   V.   THE   UNITED   STATES.       1903 

S9  Court  of  Claims  Reports,  1 

This  was  a  case  which  involved  the  question  as  to  whether  or  not  war 
existed  in  the  Philippines  after  the  ratification  of  the  treaty  with  Spain 
but  before  the  suppression  of  the  Filipino  insurrection. 


i 
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The  question  was  raised  under  the  following  state  of  facts: 
An  American  naval  officer  was  assigned,  from  July  11,  1899,  until 
August  15,  1899,  to  duties  of  a  higher  character  than  those  ordinarily 
imposed  on  an  officer  of  his  rank,  and  brought  this  suit  to  recover  the 
diflference  in  pay  for  the  period  in  question.  The  provisions  of  the  stat- 
ute, under  which  he  sued,  authorizing  such  pay,  were  only  applicable 
for  services  rendered  "  in  time  of  war.  *'  The  war  with  Spain  ceased  with 
the  ratification  of  the  treaty  on  April  1 1 ,  1899,  before  the  rendition  of  the 
services  claimed  for,  but  the  insurrection  had  not  ended. 

Numerous  rulings  of  the  war  department  were  cited  holding  that  a 
state  of  war  did  exist  in  the  Philippines  after  the  ratification  of  the  treaty 
with  Spain  and  during  the  insurrection. 

The  court  held  that 

**  while  the  question  is  not  free  from  doubt  because  of  the  absence  of  a  war  technically, 
or  in  an  international  sense,''  still  "the  insurrection  which  resulted  in  a  condition  of 
war  in  the  Philippine  Islands  was  such  as  to  bruig  the  claimant's  services  within  the 
terms  of  the  statute  as  having  been  rendered  *in  time  of  war.'  " 

THE    PHILIPPINE   SUGAR   ESTATES   DEVELOPMENT  COMPANY    (lIMITED) 

V.  THE  UNITED  STATES.       1904 

39  Court  of  Claims  Re-ports,  225 

This  was  an  action  for  the  recovery  of  rent  for  the  use  and  occupation 
of  certain  buildings  and  a  tramway  in  the  Philippine  Islands.  The 
property  was  owned  by  the  order  of  Dominican  friars,  who  made  a  con- 
tract for  its  sale  to  one  Richard  Henry  Andrews,  a  British  subject,  now 
deceased.  Andrews  acquired  title  August  8,  1898,  and  transferred  his 
interest  to  the  plaintiff  company,  which  was  incorporated  in  January, 
1900.  The  authorities  of  the  United  States  came  into  the  possession  of 
the  premises  after  the  insurgents  (who  had  previously  taken  forcible 
possession),  and  occupied  and  used  the  parcels  set  forth  in  the  findings. 
No  compensation  or  rental  was  paid  for  the  use,  but  at  no  time  has  any 
claim  of  title  or  equity  been  asserted  by  the  United  States.  Claims  for 
rent  of  the  property  were  recognized  as  just,  but  doubts  as  to  the  true 
ownership  having  been  suggested  by  various  military  and  civil  officers  of 
the  government,  compensation  had  been  withheld  until  the  doubt  as  to 
the  title  could  be  determined. 

Under  these  circumstances  there  was  no  express  contract  for  the  gov- 
ernment to  pay,  but  the  court  held  that  a  promise  would  be  implied  to 
pay  a  reasonable  rent  to  the  true  owner. 
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The  defendants  first  set  up  a  want  of  jurisdiction,  claiming  that  the 
right  to  bring  an  action  given  by  §1068  of  the  Revised  Statutes  of  the 
United  States,  did  not  include  individuals  in  the  colonies  of  those  nations, 
although  the  citizens  or  subjects  of  the  same  nations  domiciled  at  home 
had  the  right  to  sue.     The  statute  referred  to  reads  as  follows : 

Aliens,  who  are  citizens  or  subjects  of  any  government  which  accords  to  citizens  of 
the  United  States  the  right  to  prosecute  claims  against  such  government  in  its  courts, 
shall  have  the  privilege  of  prosecuting  claims  against  the  United  States  in  the  court  of 
claims,  whereof  such  court,  by  reason  of  their  subject-matter  and  character,  might 
take  jurisdiction. 

The  court,  however,  said: 

We  are  unable  to  see  any  reason  why  an  alien,  whether  citizen  of  France  or  subject 
of  Spain,  possessing  the  right  to  prosecute  claims  in  this  court  under  the  statute  cited 
should  be  denied  the  right  to  sue  if  residing  in  the  colonies  of  such  governments. 

And  further,  that 
the  statute  makes  no  distinction  between  natural  and  artificial  persons. 

But  the  court  denied  that  the  plaintiff  company  was  a  foreign  associa- 
tion, and  held  that  the 

national  character  of  a  corporation  arises  from  the  jurisdiction  in  which  and  in  accord- 
ance with  the  laws  of  which  it  is  organized. 

The  plaintiff  company  was  organized  according  to  the  local  laws  of  the 
Philippines  and  domiciled  at  the  place  of  incorporation;  all  the  require- 
ments of  the  local  laws  in  such  cases  made  and  provided  were  met,  and 
the  company  was,  therefore,  domestic.  Moreover,  the  recitals  in  the 
articles  of  incorporation  as  to  the  presence  of  foreigners  would  not  oper- 
ate to  make  the  company  foreign,  for  it  would  be  legally  presumed  that 
the  company  was  composed  of  citfzens  of  the  state  which  created  it. 

Said  the  court: 

In  the  controversy  between  the  present  parties  the  fact  that  the  articles  of  associa- 
tion show  the  presence  of  foreigners  is  not  sufficient  to  change  a  domestic  company  mto 
a  foreign  body  politic,  and  the  national  character  of  the  comi)any  which  brings  this 
action  must  be  determined  from  the  local  jurisdiction  which  gave  it  being,  irrespective 
of  the  individual  incorporators. 

Another  point  made  by  the  defendants  was  that  the  company,  legally 
considered,  had  no  power  to  acquire  or  manage  real  property  in  the 
Islands,  and  an  opinion  of  the  attorney-general  of  the  Philippines  was 
cited  in  support  of  the  argument.  For  the  purpose  of  answering  this 
point,  the  court  assumed  that  the  presence  of  foreigners  among  the 
individual  incorporators  made  the  company  foreign  in  character.     On 
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this  assumption,  the  court  held  that  power  to  acquire,  hold,  and  dispose 
of  real  property  was  a  civil  right  secured  to  foreign  persons,  both  natural, 
and  "  judicial, "  by  the  laws  of  Spain.  But  it  was  argued  that  the  Maura 
decree,  promulgated  February  13,  1894,  forbade  plaintiff,  if  a  foreign 
corporation,  to  hold  property;  to  which  the  court  replied: 

The  MAun  decree  wms  an  adminktrmtive  Uw  for  the  benefit  of  the  stale.  It  ought 
not  to  be  hekl  to  abrogate  a  civil  right  by  implication  becauae  dvil  rights  are  not  regu- 
lated by  administrative  laws.  The  decree  was  not  meant  to  regulate  civil  rights,  but 
pertained  soldy  to  the  acquisition,  daasification,  and  tenure  of  state  lands.  As  the 
civil  code  conferred  upon  foreigners  equality  of  civil  rights  with  natives,  and  specifi- 
cally conferred  upon  foreign  corporations  domiciled  in  Spain  the  nationality  of  Spain, 
we  do  not  think  that  a  law  rdating  to  lands  of  the  crown  superseded  or  was  intended 
to  supersede  rights  conferred  by  the  civil  code. 

It  was  then  contended  by  the  defendants  that  the  local  authorities 
were  not  competent  to  create  the  plaintiff  a  corporation.  The  treaty 
with  Spain  ceding  the  Philippines  was  ratified  in  April,  1899,  and  the 
company  was  organised  in  January,  1900,  under  the  Spanish  laws 
claimed  to  be  in  force  in  the  Philippines  after  the  treaty  of  Paris.  The 
groimd  of  the  defendants'  contention  was  that  at  the  time  of  the  cession 
of  the  archipelago,  only  such  laws  were  continued  in  force  as  did  not 
involve  a  sovereign  grant — the  right  to  any  kind  of  a  charter  under  local 
regulations  being  included.  On  this  point  the  court,  after  citing  the 
general  rule  of  international  law  in  regard  to  all  conquered  or  ceded 
territory,  that  the  old  laws  continue  until  repealed  by  the  proper  author- 
ities, quoted  the  following  passage  from  the  decision  of  Chief  Justice 
Marshall  in  American  Insurance  Company  v.  Canter  (1  Peters,  511): 

On  such  transfer  of  territory  it  has  never  been  hdd  that  the  relations  of  the  inhab- 
itants with  each  other  undergo  any  change.  Their  rdations  with  their  former  sover- 
eign are  dissolved  and  new  relations  are  cr^kted  between  them  and  the  government 
which  has  acquired  their  territory.  The  same  act  which  transfers  their  country  trans- 
fers the  allegiance  of  those  who  remain  in  it;  and  the  law.  which  may  be  denominated 
political,  is  necessarily  changed,  although  that  which  regulates  the  intercourse  and 
general  conduct  of  individuals  remains  in  force  until  altered  by  the  neiHy  created 
power  of  the  state. 

A  distinction  was  then  drawn  between  special  privileges  granted  by  the 
ceding  sovereignty  to  a  particular  person  or  body  and  those  granted  imder 
general  municipal  laws.     The  court  said: 

Special  privileges,  grants,  or  franchises  flowing  from  the  grace  and  {Measure  of  the 
sovereign  in  favor  of  some  one  particular  person  or  body  distinguished  from  the  gen- 
eral body  of  the  inhabitants  are  the  things  forbidden.  It  needs  no  reference  to  inter- 
national law  to  say  that  any  exereise  of  authority  by  the  ceding  sovereignty,  after 
cession,  could  not  have  force  with  reference  to  such  things  as  grants  of  land,  or  the 
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bestowal  of  special  franchises,  such  as  the  construction  of  roads,  the  keeping  of  ferries, 
and  the  erection  of  bridges  with  the  right  to  collect  toll  upon  them.  These  are 
grants  by  the  authority  of  the  state  as  particular  privileges  which  look  to  the  promo- 
tion and  protection  of  the  public  good.  But  the  municipal  laws  promulgated  during 
the  time  the  ceding  authority  existed  and  which  are  generally  recognized  as  necessary 
to  the  peace  and  good  order  of  the  community  remained  in  full  force  and  effect. 
Any  other  rule  would  hold  in  abeyance  civil  functions  with  respect  to  the  use,  enjoy- 
ment, and  transfer  of  private  property  that  would  lead  to  results  harmful  to  the 
inhabitants  of  the  ceded  territory  and  injurious  to  the  best  interests  and  authority  of 
the  new  sovereign  as  well.  This  is  something  that  has  not  been  tolerated  in  modem 
times. 

The  court  finally  held  that  the  existence  of  a  state  of  insurrection  at 
the  place  of  incorporation  would  not  aflfect  the  validity  of  judicial  acts 
(which  would  include  the  incorporation  of  this  association  under  the 
municipal  law),  which  were  not  hostile  in  their  purpose  or  method  ef 
enforcement  to  the  authority  of  the  national  government. 

Judgment  was  therefore  given  for  the  plaintiflf 

WARNER,  BARNES  AND  CO.  (lTD)  V.  THE  UNITED  STATES.      1904 

iO  Court  of  Claims  ReportSj  1 

The  facts  of  this  case  were  as  follows: 

The  plaintiff,  an  English  corporation  engaged  as  a  general  commission 
mercantile  trading  house  in  the  port  of  Manila  and  other  ports  in  the 
Philippine  Islands,  imported,  as  a  part  of  its  business,  certain  goods 
from  the  United  States,  after  the  ratification  of  the  treaty  between  Spain 
and  the  United  States  but  before  the  end  of  the  Filipino  insurrection, 
upon  which  goods  the  military  authorities  of  the  United  States  in  control 
of  the  islands  levied  tariff  duties  as  military  contribution,  not  under  the 
authority  of  the  general  laws  of  the  United  States,  but  under  authority 
of  the  orders  of  the  president,  the  proceeds  of  which  duties  were  used  in 
suppressing  the  insurrection. 

The  plaintiff  now  sues  for  the  recovery  of  these  duties  on  the  ground 
that  when  the  treaty  with  Spain  was  ratified,  the  war  in  the  Philippines 
ceased  and  the  government  passed  into  the  hands  of  the  civil  authorities 
of  the  United  States,  thus  making  illegal  the  war  contributions  exacted 
by  the  military  authorities. 

After  reviewing  the  operations  of  the  United  States  forces  in  the  Phil- 
ippines and  the  resistance  offered  by  the  insurgents,  the  court  decided 
that  notwithstanding  the  ratification  of  the  treaty  of  peace  with  Spain,  a 
state  of  war  did  exist  in  the  Philippines  until  the  United  States  had  sup- 
pressed armed  resistance  to  its  authority.     The  court  said : 
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Uttt  surfa  war  did  exist  before  and  after  the  exeiiange  of  ratifieauons  of  the  treatr 
with  an  armed  militarr  power  in  said  idandu  is  bejoDd  dispute,  and  whether  soeh  war 
wasdedaredorrecogniaed  in  a  partieular  maniMr  or  not,  it  fleems  to  us,  is  but  to  beg 
the  question. 

The  court  then  proceeded  to  hold  that  the  question  of  war  bone  to  be 
determined  bv  the  political  department  of  the  government,  and  that  the 
president  and  congress  did  once  and  again  reeognixe  a  condition  of  war 
in  the  archipelago. 

Continuing,  the  court  said: 

The  vital  point  is  that  until  the  militarT  forces  of  the  United  States  had  auppreased 
armed  resistaoce  against  its  authority  and  established  its  sovereigntT  in  the  iwiands. 
the  goremment  oould  not  gnre  the  effect  to  the  treaty  contemplated  by  the  high 
tract ing  parti 


In  holding  that  the  levying  of  the  duties  in  question  were,  therefore, 
legal,  the  court  said: 


In  tmie  of  war.  within  the  military  district  of  its  operation,  no  restrictioos  are  placed 
upon  the  power  and  authority  of  the  military  commander  except  such  as  are  imposed 
by  the  common  consent  of  all  civiliaed  people.  His  power  is  absolute  within  the 
radius  of  his  jurisdiction.  He  may  prohibit  or  restrict  all  trade  or  coinnieice  within 
his  lines.  As  a  condition  to  commerce  within  his  military  dstrict  he  may  inqpose  con- 
tribution to  assist  in  the  expenses  of  the  war  or  in  g;hring  such  care  to  indigent  noQ-cooi- 
batants  as  humanity  may  require.  These  principles  are.  it  seems  to  us,  dementaiy 
and  have  their  existence  in  long-established  and  umversal  usage.  They  penrade  the 
pages  of  history,  .\uthorities  are  unnecessary  to  prove  their  existence,  but  recogni- 
tion has  been  given  them  in  Matthews  v.McStea  (91  U. S.,  9);  Priae Cans  (2  Black.. 
635):  HamOton  v.  Dillin  (21  WalL.  73). 

GALBAN  AXD  COMPANY.  A  CORPORATION.  V.  THE  UNITED  STATES.    1905 

40  Court  oj  Claims  Reports,  495 

This  is  a  case  where  an  American  corporation  doing  business  in  Cuba 
during  the  military'  occupation  of  the  United  States  imported  merchan- 
dise from  the  United  States  after  the  treaty  of  peace  between  the  United 
States  and  Spain.  up)on  which  it  was  required  to  pay  duties  by  the  miU- 
tar>-  government.  The  duties  were  imposed  under  the  authority  of  the 
president  as  commander-in-chief  of  the  army.  The  money  was 
expended  for  the  necessary-  gx>vemmental  purposes  incident  to  the 
occupation  of  Cuba.  The  claimant  brought  this  suit  to  recover  back 
the  money  so  paid. 

The  claimant's  contention  is  based  upon  the  ground  that  by  Article  I 
of  the  treaty  with  Spain  the  sovereignty  of  the  people  of  the  island  of 
Cuba  and  the  title  to  the  island  passed  to  the  United  States,  and,  there- 
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fore,  the  imposition  of  customs  duties  upon  merchandise  imported  into 
the  island  from  the  United  States  without  express  authority  from  con- 
gress was  unlawful  and  illegal. 

By  Article  I  of  the  treaty  it  was  provided: 

Spain  relinquishes  all  claim  of  sovereignty  over  and  title  to  Cuba. 

And  as  the  island  is,  upon  its  evacuation  by  Spain,  to  be  occupied  by  the  United 
States,  the  United  States  will,  so  long  as  such  occupation  shall  last,  assume  and  dis- 
charge the  obligations  that  may  under  international  law  result  from  the  fact  of  its 
occupation,  for  the  protection  of  life  and  property. 

By  Article  XVI  of  the  treaty,  the  obligations  assumed  by  the  United 
States  in  respect  to  Cuba  were  limited  "to  the  time  of  its  occupation 
thereof. " 

The  court  held  that  the  theory  of  the  claimant  that  sovereignty  over 
and  title  to  Cuba  vested  in  the  United  States  upon  the  relinquishment 
thereof  by  Spain  is  negatived  by  the  language  of  the  treaty  in  the  above 
articles,  and  also  by  the  express  disclaimer  of  the  congress  of  the  United 
States  in  the  fourth  section  of  the  joint  resolution  which  it  passed  and 
was  approved  April  20,  1898,  which  reads  as  follows: 

Fourth.  That  the  United  States  hereby  disclaims  any  disposition  or  intention  to 
exercise  sovereignty,  jurisdiction,  or  control  over  said  island  except  for  the  pacifica- 
tion thereof,  and  asserts  its  determination,  when  that  is  accomplished,  to  leave  the 
government  and  control  of  the  island  to  its  p>eople. 

This  holding  of  the  court  that  Cuba  was,  during  the  occupation  thereof 
by  the  military  forces  of  the  United  States,  foreign  territory,  would  have 
been  suflBicient  ground  for  rejecting  the  claimant's  petition  without 
further  argument,  but  the  court  proceeded  to  justify  the  collection  of 
the  duties  as  follows: 

The  occupancy  of  Cuba  by  troops  of  the  United  States  was  a  necessary 
result  of  the  war  imposed  upon  the  United  States  by  the  principles  of 
international  law,  and  during  such  occupancy  the  president  had  the 
undoubted  right  to  prescribe  rules  and  regulations  having  the  force  of 
law  for  the  peaceable  government  of  the  island.  The  powers  and  func- 
tions which  were  exercised  by  the  United  States  were  those  of  a  trustee 
for  the  protection  and  security  of  persons  and  property,  having  in  view 
the  restoration  of  confidence,  and  the  encouragement  of  the  people  to 
resume  the  pursuits  of  peace.  In  furtherance  of  that  trust  it  became 
necessary  to  levy  the  duties,  part  of  which  were  paid  by  the  claimant.  It 
would  have  been  an  act  of  bad  faith  and  a  breach  of  trust  had  the  mer- 
chandise of  a  citizen  of  the  United  States  imported  into  Cuba  from  the 
United  States  been  exempted  from  the  payment  of  such  duties,  because 
the  people  of  Cuba  were  entitled  not  only  to  have  the  revenues  honestly 
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collected  but  were  entitled  to  have  all  the  revenues  accruing  to  the  island, 
from  whatever  sources,  applied  to  the  pacific  object  of  the  occupation. 
The  petition  was  accordingly  dismissed. 

CHARLES  F.  WYMAN,  PETITIONER;    JOHN  W.  m'EVOY,  PUBLIC  ADMIN- 
ISTRATOR,   v.    CHARLES   F.    WYMAN.      1906 

191  Mass.  276 

Executor   and    Administrator — Constitutional  Law — Treaty — ^Russia. 

Under  the  existing  treaties,  which  are  the  supreme  law  of  the  land,  the  petition  of 
the  consular  representative  of  the  empire  of  Russia  for  this  commonwealth,  to  be 
appointed  administrator  of  the  estate  of  a  Russian  subject  who  died  here,  must  be 
granted  against  the  objection  of  the  public  administrator. 

Two  appeals,  from  decrees  of  the  probate  court  for  the  county  of 
Middlesex. 

Julius  Saposnick,  alias  Sapoznik,  alias  Sapognick,  died  intestate  in 
Cambridge  in  the  county  of  Middlesex,  on  July  9,  1902,  leaving  personal 
property  to  be  administered  upon  in  that  county.  He  was  a  citizen  and 
subject  of  the  empire  of  Russia  and  left  in  the  United  States  no  widow, 
heirs  at  law  or  next  of  kin;  but  left  in  Vilna,  Russia,  a  widow  and  three 
minor  children. 

Charles  F.  Wyman  of  Cambridge  is  vice-consul  of  the  empire  of  Russia 
at  Boston,  Massachusetts,  and  the  consular  representative  of  that 
empire  for  the  commonwealth  of  Massachusetts.  On  May  12,  1903,  as 
such  vice-consul  he  filed  a  petition  to  be  appointed  administrator  of  the 
estate  of  Julius  Saponznick,  above  named,  claiming  the  right  to  adminis- 
ter the  estate  under  the  treaty  between  the  United  States  and  the  empire 
of  Russia. 

On  May  27,  1903,  John  W.  McEvoy,  public  administrator  for  the 
county  of  Middlesex,  filed  a  petition  to  be  appointed  administrator  of  the 
estate  of  the  same  man. 

In  the  probate  court,  Mclntire,  J.,  dismissed  the  petition  of  the  Russian 
vice-consul,  stating  in  his  decree, 

it  not  appearing  that  he  has  a  legal  right  to  be  appointed  administrator  of  the  said 
estate  to  the  exclusion  of  a  public  administrator. 

On  the  same  day  he  allowed  the  petition  of  the  public  administrator, 
and  decreed  that  letters  of  administration  on  the  estate  should  be  granted 
to  him. 

Charles  F.  Wyman,  the  Russian  vice-consul,  appealed  from  both 
decrees. 
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The  cases  came  on  to  be  heard  before  Knowlton,  C.  J.,  who  by  agree- 
ment of  the  parties  reserved  them  upon  the  pleadings  and  an  a^«ed 
statement  of  facts  for  determination  by  the  full  court,  such  entries  to  be 
made  as  law  and  justice  might  require. 

F.  R.  Coudert  (of  New  York)  (J.  H.  Appleton  with  him),  for  the 
petitioner. 

F.  T.  Field,  assistant  attorney-general,  for  the  public  administrator. 

Lathrop,  J.  On  the  agreed  facts  in  this  case  we  have  no  doubt  that 
the  judge  of  the  probate  court  erred  in  appointing  a  public  administrator 
as  administrator  of  the  estate  of  a  Russian  subject  dying  here  intestate 
and  leaving  personal  property,  and  in  dismissing  the  petition  of  the 
Russian  vice-consul  on  the  ground  that  it  did  not  appear  that  he  had  a 
legal  right  to  be  appointed  administrator  of  the  estate  to  the  exclusion 
of  the  public  administrator. 

By  article  8  of  the  treaty  of  1832,  between  Russia  and  the  United 
States,  it  is  provided: 

The  two  contracting  parties  shall  have  the  liberty  of  having  in  their  respective 
ports  consuls,  vice-consuls,  agents,  and  commissaries,  of  their  own  appointment,  who 
shall  enjoy  the  same  privileges  and  powers  as  those  of  the  most  favored  nations. 

The  same  treaty  in  article  10  provides: 

The  citizens  and  subjects  of  each  of  the  high  contracting  parties  shall  have  power  to 
dispose  of  their  personal  goods  within  the  jurisdiction  of  the  other,  by  testament, 
donation,  or  otherwise,  and  their  representatives,  being  citizens  or  subjects  of  the 
other  party,  shall  succeed  to  their  said  personal  goods,  whether  by  testament  or  ab 
inUataio,  and  may  take  possession  thereof,  either  by  themselves,  or  by  others  acting 
for  them,  and  dispose  of  the  same  at  will,  paying  to  the  profit  of  the  respective  govern- 
ments such  dues  only  as  the  inhabitants  of  the  country  wherein  the  said  goods  are 
shall  be  subject  to  pay  in  like  cases. 

Under  the  most  favored  nation  clause,  reliance  is  had  upon  the  provi- 
sions of  articlp  9  of  the  treaty  of  1853  between  the  Argentine  Republic 
and  the  United  States,  which  read  as  follows: 

If  any  citizen  of  either  of  the  two  contracting  parties  shall  die  without  will  or  testa- 
ment, in  any  of  the  territories  of  the  other,  the  consul-general  or  consul  of  the  nation  to 
which  the  deceased  belonged,  or  the  representative  of  such  consul-general  or  consul, 
in  his  absence,  shall  have  the  right  to  intervene  in  the  possession,  administration  and 
judicial  liquidation  of  the  estate  of  the  deceased,  conformably  with  the  laws  of  the 
country,  for  the  benefit  of  the  creditors  and  legal  heirs. 

See  also  the  treaty  between  Costa  Rica  and  the  United  States  of  1851, 
article  8. 

There  is  but  little  authority  directly  in  point,  on  the  question  raised 
by  this  appeal.     In  Lanfear  v.  Ritchie,  9  La.  Ann.  96,  decided  in  1854, 


522  THE  AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

the  decision  was  against  the  vice-consul  of  Sweden  and  Norway,  on  the 
ground  that  the  right  claimed  was  "  incompatible  with  the  sovereignty  of 
the  state.  '*  But  this  was  at  a  time  when  we  might  expect  the  doctrine  of 
state  rights  to  be  strongly  insisted  upon.  On  the  other  hand,  there  are 
two  decisions  in  the  surrogate's  court  for  Westchester  county,  New 
York,  which  fully  sustain  the  position  of  the  vice-consul  in  the  case 
before  us.  These  cases  are  well  considered  and  cover  the  entire  ground. 
Estate  of  Tartaglio,  12  Misc.  (N.  Y.)  245.  In  re  Fattosini,  33  Misc. 
(N.  Y.)  18. 

None  of  these  cases  is  binding  upon  us,  and  the  case  must  be  decided 
on  general  principles. 

Among  the  powers  conferred  upon  the  president  by  article  2,  §2,  of 
the  constitution  of  the  United  States  is  this: 

He  shall  have  power,  by  and  with  the  advice  and  consent  of  the  senate,  to  make 
treaties,  provided  two-thirds  of  the  senators  present  concur. 

By  article  6  it  is  declared : 

This  constitution,  and  the  laws  of  the  United  States  which  shall  be  made  in  pur- 
suance thereof;  and  all  treaties  made,  or  which  shall  be  made,  under  the  authority  of 
the  United  States,  shall  be  the  supreme  law  of  the  land;  and  the  judges  in  every  state 
shall  be  bound  thereby,  anything  in  the  constitution  or  laws  of  any  state  to  the  con- 
trary notwithstanding. 

Treaties  are  to  be  liberally  construed.  Shanks  v.  Dupont,  3  Pet.  242, 
249.  Hauenstein  v.  Lynham,  100  U.  S.  483,  487.  When,  then,  any- 
thing in  the  constitution  or  laws  of  a  state  are  in  conflict  with  a  treaty, 
the  latter  must  prevail,  and  this  court  has  not  hesitated  to  follow  this 
rule,  which  is  generally  recognized  as  the  law  of  the  land.  Tellefsen  v. 
Fee,  168  Mass.  188;  Ware  v.  Hylton,  3  Dallas,  199,  237;  United  States  v. 
Forty-three  Gallons  of  Whiskey,  93  U.  S.  188,  197;  Hauenstein  v.  Lyn- 
ham, 100  U.  S.  483,  489;  Head  Money  Cases,  112  U.  S.  580,  598,  per 
Miller,  J.  Geofroy  v.  Riggs,  133  U.  S.  258,  267;  in  re  Parrott,  1  Fed.  Rep. 
481. 

While  it  may  be  true  that  there  is  some  limit  to  the  powers  of  the  presi- 
dent and  senate  in  making  treaties,  as  has  been  intimated  in  some  of  the 
cases  in  the  supreme  court  of  the  United  States,  we  cannot  accede  to  the 
contention  of  the  counsel  of  the  public  administrator,  that  the  treaties  in 
question  in  this  case  are  beyond  the  jurisdiction  of  the  treaty  making 
power;  nor  can  w^e  accede  to  the  further  contention  as  to  the  construction 
of  the  treaty  which  was  adopted  by  the  judge  of  the  probate  court. 

We  might  perhaps  stop  here,  but  as  the  question  of  giving  a  bond  is 
sure  to  arise,  we  are  of  opinion  that  the  vice-consul,  as  he  has  applied  for 
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letters  of  administration,  and  thus  has  submitted  himself  to  the  court, 
should  be  required  to  give  a  bond,  and  in  other  respects  to  conduct  him- 
self with  respect  to  the  estate  as  would  any  other  administrator. 
The  order  therefore  will  be 

Decrees  of  the  probate  court  reversed. 

ZARTARIAN"  V.  BILLINGS.      SUPREME  COURT  OF  THE  UNITED  STATES,  1907 

203  U,  S 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  an  order  of  the  circuit  court  of  the  United 
States  for  the  district  of  Massachusetts,  denying  a  petition  for  a  writ  of 
habeas  corpus  filed  by  Charles  Zartarian  in  behalf  of  Mariam  Zartarian, 
his  daughter,  who,  it  was  alleged,  was  unlawfully  imprisoned,  detained 
and  restrained  of  her  liberty  at  Boston  by  the  United  States  commissioner 
of  immigration,  which  imprisonment  was  alleged  to  have  been  in  viola- 
tion of  the  constitutional  rights  of  the  said  Mariam  Zartarian,  without 
due  process  of  law  and  contrary  to  the  provisionsof  §2172of  the  Revised 
Statutes  of  the  United  States,  which  section,  it  is  alleged,  made  said 
Mariam  a  citizen  of  the  United  States  by  virtue  of  the  citizenship  of  her 
father,  the  petitioner. 

The  United  States  district  attorney  and  the  attorney  for  the  petitioners 
stipulated  the  following  facts: 

The  petitioner,  Charles  Zartarian,  formerly  a  subject  of  the  sxiltan  of  Turkey, 
became  a  naturalized  citizen  of  the  United  States  on  September  12,  1896,  at  the 
circuit  court  of  Cook  county  in  the  state  of  Illinois.  That  his  daughter  Mariam,  on 
whose  behalf  this  petition  is  brought,  is  a  girl  between  fifteen  and  sixteen  years  of  age, 
and  was  bom  just  prior  to  the  petitioner  leaving  Turkey.  That  in  the  latter  part  of 
the  year  1904  the  Turkish  government,  at  the  request  of  the  United  States  minister  at 
Constantinople,  granted  permission  to  the  petitioner's  wife,  minor  son,  and  his  said 
daughter,  Mariam,  to  emigrate  to  the  United  States,  it  being  stipulated  in  the  passport 
issued  to  them  that  they  could  never  return  to  Turkey.  That  on  March  22, 1905,  the 
Hon.  G.  v.  L.  Meyer,  then  United  States  ambassador  at  Rome,  Italy,  issued  a  United 
States  passport  to  your  petitioner's  said  wife  and  daughter.  That  said  Mariam 
arrived  at  Boston  from  Naples,  Italy,  on  April  18,  1905,  and  that  on  April  18,  1905, 
she  was  found  to  have  trachoma,  and  was  debarred  from  landing  by  a  board  of  special 
inquiry  appointed  by  the  United  States  commissioner  of  inmiigration  for  the  port  of 
Boston. 

The  petitioner's  child,  Mariam  Zartarian,  was  debarred  from  landing 
at  the  port  of  Boston  under  the  provisions  of  the  act  of  March  3,  1903. 
chap.  1012,  32  Stat.  1213,  U.  S.  Com.  Stat.  1901,  Supp.  of  1903,  p.  170, 
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An  act  to  regoliUe  the  immiomtioii  <rf  afiens  into  tfa 
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Section  2  of  that  act,  among  other  things,  pirovidea  that  eertain 
claases  of  aliens  shaU  be  exchided  from  admiwdcwi  to  the  United  States, 
including  ^persons  afflicted  with  a  loathsome  or  with  a  dangmous  con- 
tagioiis  disease. "  Upon  the  finding  of  the  board  of  inquiry  that  said 
Mariam  had  trachoma,  she  was  debarred  from  landing. 

The  contention  is  that  shedoes  not  eome within  the  terms<rf  this  stat- 
ute, not  bong  an  ahen,  but  entitled  to  be  eottsideied  a  dtiKn  of  the 
United  States,  under  the  provisions  of  §2172  of  the  Revised  Statutes, 
which  provides: 


The  diidren  of  pciKM  who  hxre  been  dolj  nalnnlned  madtr  mmj  fanr  of  the 
United  Scatm  •  •  •  ben^andertheageof  twenlsMneyeaiBatthetiBKof  uOiir- 
ahatxn  of  their  paicBta,  iban,  if  dvviiii^  m  the  United  States,  be 


As  Mariam  was  bom  abroad,  a  native  of  Tuitey,  she  has  not  beecMoe 
a  dtisen  of  the  United  States,  except  upon  compliance  with  the  terms  of 
the  act  of  congress,  fcx*,  wanting  native  birth,  she  can  not  otherwise 
become  a  dtiaen  of  the  United  States.  Elo-  ri^t  to  citiaenship,  if  anv 
she  has ,  is  the  creation  of  congress,  exercising  the  power  over  this  subject 
conferred  by  the  constitution.  (United  States  v.  Wong  Kim  Ark,  169 
U.  S.  649,  702.) 

The  relevant  section,  2172,  which  it  is  maintained  eonfos  the  ri^t  of 
dtizeaship,  is  the  culmination  of  a  numbo*  of  acts  on  the  subject  passed 
by  congress  from  the  earliest  period  of  the  government.  Their  history 
will  be  found  in  voL  3,  Moore's  International  Law  Digest,  p.  467. 

The  act  of  1872  is  practically  the  same  as  the  act  of  April  14,  1802 
(2  Stat.  153>,  which  pro\nded: 

The  chOdren  of  penons  dulr  natunliaed  under  any  of  the  lava  of  the  United  Scatea 
m  m  ^  being  under  the  age  of  21  yean  at  the  time  of  their  parents  being  so  nator* 
aliaed  ^  ^  •  shaU,  if  dwelling  in  the  United  States,  be  considered  aacitiaens  of 
the  United  States,  and  the  children  of  persons  who  are  nov  or  have  been  citiaens  of 
the  United  States  shaU,  though  bom  out  of  the  limiu  and  jurisdiction  of  the  United 
States,  be  considered  citiaens  of  the  United  States. 

In  Campbell  v.  Gordon  (6  Cranch.  176  ).  it  was  held  that  this  act  con- 
ferred citizenship  upon  the  daughter  of  an  alien  naturaliied  under  the 
act  of  January-  29.  1795.  she  being  in  this  country  at  the  time  of  the  pas- 
sage of  the  act  of  April  1 4, 1802.  and  then  "  dwelling  in  the  United  States. "' 

The  act  has  also  been  held  to  be  prospective  in  its  operation  and  to 
include  children  of  aliens  naturalized  after  its  passage,  when  "  dwelling  in 
the  United  States. ''     (Boyd  v.  Thayer.  143  U.  S.  135, 177.) 
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The  construction  of  this  law  and  the  meaning  of  the  phrase  ''  dwelling 
in  the  United  States"  has  been  the  subject  of  much  consideration  in  the 
executive  department  of  the  government  having  to  do  with  the  admission 
of  foreigners  and  the  rights  of  alleged  naturalized  citizens  of  the  United 
States.  The  rulings  of  the  state  department  are  collected  in  Professor 
Moore's  Digest  of  International  Law,  vol.  3,  p.  467,  et  acq. 

The  department  seems  to  have  followed  a  rule  established  at  an  early 
period,  and  formulated  with  fullness  in  Foreign  Relations  for  1890,  p.  301, 
in  an  instruction  from  Mr.  Blaine  to  Minister  Phelps,  at  Berlin,  in  which 
it  was  laid  down  that  the  naturalization  of  the  father  operates  to  confer 
the  municipal  right  of  citizenship  upon  the  minor  child  if,  at  the  time  of 
the  father's  naturalization,  dwelling  within  the  jurisdiction  of  the  United 
States,  or  if  he  come  within  that  jurisdiction  subsequent  to  the  father's 
naturalization  and  during  his  own  minority. 

Whether,  in  the  latter  case,  a  child  not  within  the  jurisdiction  of  the 
United  States  at  the  time  of  the  parents'  naturalization,  but  coming 
therein  during  minority,  acquires  citizenship  is  not  a  question  now  before 
us. 

The  limitation  to  children  "dwelling  in  the  United  States  "  was  doubtless 
inserted  in  recognition  of  the  principle  that  citizenship  can  not  be  con- 
ferred by  the  United  States  on  the  citizens  of  another  country  when  under 
such  foreign  jurisdiction;  and  is  also  in  deference  to  the  right  of  independ- 
ent sovereignties  to  fix  the  allegiance  of  those  born  within  their  domin- 
ions, having  regard  to  the  principle  of  the  common  law  which  permits  a 
sovereigpty  to  claim,  with  certain  exceptions,  the  citizenship  of  those 
born  within  its  territory. 

It  is  pointed  out  by  Mr.  Justice  Gray,  delivering  the  opinion  in  United 
States  V.  Wong  Kim  Ark  (169  U.  S.  649,  866),  that  the  naturalization 
acts  of  the  United  Sates  have  been  careful  to  limit  admission  to  citizen- 
ship to  those  "within  the  limits  and  under  the  jurisdiction  of  the  United 
States. " 

The  right  of  aliens  to  acquire  citizenship  is  purely  statutory;  and  the 
petitioner's  child  having  been  born  and  remaining  abroad,  clearly  does 
not  come  within  the  terms  of  the  statute.  She  was  debarred  from  enter- 
ing the  United  States  by  the  action  of  the  authorized  officials,  and, 
never  having  legally  landed  of  course  could  not  have  dwelt  within  the 
United  States.     (Nishimura  Ekiu  v.  United  States,  142  U.  S.  651.) 

It  is  urged  that  this  seems  a  harsh  application  of  the  law,  but  if  the 
terms  of  the  statute  are  to  be  extended  to  include  children  of  a  naturalized 
citizen  who  have  never  dwelt  in  the  United  States,  such  action  must 
come  from  legislation  of  congress  and  not  judicial  decision.     Congress 
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has  made  pro\isioD  concerning  an  alien's  wife  or  minor  child  suffering 
from  contagious  disease ,  when  such  alien  has  made  a  declaration  of  his 
intention  to  become  a  citizen,  and  when  such  disease  was  contracted  on 
board  the  ship  in  which  they  came,  holding  them  under  regulations  of  the 
secretarj'  of  the  treasur}'  until  it  shall  be  determined  whether  the  disorder 
will  be  easily  curable,  or  whether  such  wife  or  child  can  be  permitted  to 
land  without  danger  to  other  persons,  requiring  that  they  shall  not  be 
deported  until  such  facts  are  ascertained  (37  Stat.  1221,  U.  S.  Comp. 
Stat.  1901 .  Supp.  of  1903,  p.  185).  But  congress  has  not  said  that  an  alien 
child  who  has  never  dwelt  in  the  United  States,  coming  to  join  a  natur- 
alized parent,  may  land  when  afflicted  with  a  dangerous  contagious 
disease. 

As  this  subject  is  entirely  within  congressional  control,  the  matter 
must  rest  there;  it  is  only  for  the  courts  to  apply  the  law  as  they  find  it. 

It  is  suggested  that  the  agreed  finding  of  facts  contains  no  stipulation 
as  to  the  dangerous  or  contagious  quality  of  trachoma,  but  the  petition 
shows  that  the  petitioner's  daughter  was  debarred  from  landing  because 
it  was  found  that  she  had  a  dangerous  contagious  disease,  to  wit,  tra- 
choma. Furthermore,  the  statute  makes  the  finding  of  the  board  of 
inquiry'  final,  so  far  as  review  by  the  courts  is  concerned,  the  only  appeal 
being  to  certain  officers  of  the  department.  (32  Stat.  1213;  Nishimura 
Ekiu  V.  United  States,  142  U.  S.  651.) 

Finding  no  error  in  the  order  of  circuit  court,  it  is  affirmed. 

HIGH     COURT    OF    JUSTICIARY     OF    SCOTLAND.       (fULL    RENCH) 

{The  Lord  Justice-General,  The  Lord  Justice-Clerk,  Lords  McLaren, 
Kyllachy,  Stormonth-Darling ,  Low,  Pearson,  Ardwall,  Dundas, 
Johnston,  Salresen,  and  Mackenzie.) 

MORTENSEN  V.  PETERS 

Justiciar}'  Cases — Jurisdiction — Herring  Fisher}'  Laws — Foreigners 
Fishing  Within  Prohibited  Area — Sea  Fisheries  (Scotland)  Amendment 
Act,  1885  (48,  49  Vict.  C.  70),  §7—  Herring  Fishery  (Scotland)  Act, 
1889  (52  &  53  Viet.  C.23),  §7  (1)— Herring  Fishery  (Scotland)  Act. 
Amendment  Act,  1890  (53  &  54  Vict.  C.  10)— Sea  Fisheries  Regulation 
(Scotland)  Act,  1895  (58  &  59  Vict.  C.  42),    §10  (4). 

Stated  Case 

This  was  an  appeal  against  a  conviction  obtained  against  the  appellant 
in  the  sheriflf  court  at  Dornoch  on  a  complaint  which  charged: 
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That  Emmanuel  Mortensen,  residing  at  24  Montague  street,  Grimsby,  has  been 
guilty  of  a  contravention  of  the  sea  fisheries  acts  and  the  herring  fisheries  (Scotland) 
acts,  in  so  far  as  on  thirtieth  November,  1905,  he,  being  the  master  of  the  Norwegian 
steam  trawler  NiobCf  S.  D.  5,  of  Sandefiord,  Norway,  did,  contrary  to  the  bye- 
laws  and  sections  of  the  statutes  after  mentioned,  use  the  method  of  fishing  known  as 
otter  trawling  in  a  part  of  the  Moray  Firth  five  miles  or  thereby  east  by  north  from 
Lossiemouth,  which  lies  within  a  line  drawn  from  Duncansby  Head  in  Caithness  to 
Rattray  Point  in  Aberdeenshire,  and  is  within  the  area  specified  in  the  bye-law  No.  10 
made  by  the  fishery  board  for  Scotland,  under  the  powers  conferred  by  the  sea  fisher- 
ies (Scotland)  amendment  act,  1885,  the  herring  fishery  (Scotland)  act,  1889  (partic- 
ularly §7  (I)  thereof),  and  the  herring  fishery  (Scotland)  act  amendment  act,  1890, 
dated  said  bye-law  at  Edinburgh  on  twenty-seventh  September,  1892,  confirmed 
by  her  late  majesty's  secretary  for  Scotland  on  tw^enty-second  November,  1892, 
and  published  in  the  Edinburgh  Gazette  on  twenty-fifth  November,  1892,  as  amended 
by  bye-law  No.  14,  made  by  the  said  fishery  board  under  the  powers  conferred  by 
the  herring  fishery  (Scotland)  act,  1889,  §7  (1),  dated  said  bye-law  at  Edinburgh  on 
seventeenth  April,  1896  ,confirmed  by  her  late  majesty's  secretary  for  Scotland  on 
sixth  August,  1896,  and  published  in  the  Edinburgh  Gazette  on  eighteenth  August, 
1896,  a  copy  of  which  bye-laws,  certified  by  the  secretary  of  said  fishery  board,  is  pro- 
duced herewith,  whereby  the  said  Enunanuel  Mortensen  is,  on  conviction,  liable  in 
terms  of  the  sea  fisheries  regulation  (Scotland)  act,  1895,  §10  (particularly  sub-sec- 
tion 4  thereof),  to  a  fine  not  exceeding  £100,  and  failing  immediate  payment  of  the 
fine,  to  imprisonment  for  a  period  not  exceeding  sixty  days,  without  prejudice  to 
diligence  by  poinding  or  arrestment,  if  no  imprisonment  has  followed  on  the  convic- 
tion; and  further,  to  forfeiture  to  every  net  set  or  attempted  to  be  set  by  him  at  the 
time  and  place  libeled,  in  contravention  of  the  bye-laws  above  mentioned.  That  by 
virtue  of  the  powers  conferred  by  §7,  of  the  sea  fisheries  (Scotland)  act  amendment 
act,  1885,  the  said  fishery  board  have  declared  that  the  sheriff  court  at  Dornoch  is  the 
most  convenient  court  for  the  trial  of  the  charge  above  libeled,  conform  to  notice 
imder  the  hand  of  the  secretary  to  said  board,  dated  fifth  January,  1906,  herewith 
produced. 

At  the  trial  the  appellant  stated  as  a  preliminary  objection  that  said 
steam  trawler  being  registered  in  Norway  and  the  locus  of  the  offense 
being  as  alleged,  the  appellant  was  not  subject  to  the  jurisdiction  of 
Dornoch  sheriff  court.  Under  reservation  of  the  said  objection,  the 
appellant  pleaded  not  guilty. 

It  was  proved  that  said  steam  trawler  was  registered  in  Sandefiord, 
Norway,  and  that  the  appellant  was  a  Dane. 

It  was  further  proved  that  the  appellant  did  on  thirtieth  November, 
1905,  being  the  master  of  said  steam  trawler,  use  the  method  of  fishing 
known  as  otter  trawling  in  a  part  of  the  Moray  Firth  five  miles  or  thereby 
east  by  north  from  Lossiemouth,  which  lies  within  a  line  drawn  from 
Duncansby  Head  in  Caithness  to  Rattray  Point  in  Aberdeenshire;  and 
there  was  produced  and  proved  an  admiralty  chart,  having  marked 
thereon  the  foresaid  position  of  said  steam  trawler,  which  position  was 
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outwith  a  line  drawn  at  a  distance  of  one  marine  league  from  low -water 
mark  on  the  adjacent  coast,  and  within  ten  miles  of  the  coast. 

There  were  produced  by  witnesess  for  the  prosecution  the  following 
documents,  which  were  duly  proved,  viz:  (1)  A  certificate  by  the  secre- 
tary of  the  fishery  board,  dated  fifth  January,  1906,  declaring  the 
sheriff  court  at  Dornoch  to  be  the  most  convenient  for  the  trial  of  the 
appellant;  (2)  a  print  of  bye-laws  made  by  the  fishery  board,  including 
said  bye-laws  Nos.  10  and  14;  (3)  a  copy  of  the  Ekiinburgh  Gazette  of 
twenty-fifth  November,  1892,  containing  said  bye-law  No.  10  as  con- 
firmed by  her  late  majesty's  secretary  for  Scotland;  (4)  a  copy  of  the 
Ekiinburgh  Gazette  of  eighteenth  August,  1896,  containing  said  bye- 
law  No.  14  as  confirmed  by  her  late  majesty's  secretary  for  Scotland: 
and  (5)  a  report,  dated  fourth  December,  1905,  by  W.  H.  Lampard, 
an  officer  of  his  majesty's  customs  at  Grimsby,  giving  the  names,  ratings, 
nationality  and  addresses  of  the  crew  of  said  steam  trawler. 

The  sheriff  repelled  the  appellant's  said  preliminary  objection,  found 
the  appellant  guilty  of  the  contravention  charged,  fined  him  in  the  sum 
of  £50  of  modified  penalty,  and  in  default  of  immediate  payment 
thereof  decerned  him  to  be  imprisoned  for  the  space  of  fifteen  days. 
The  appellant  paid  the  fine. 

The  questions  of  law,  submitted  for  the  opinion  of  the  high  court  of 
justiciary  were: 

1.  Whether,  in  view  of  the  facts  stated  as  proved,  and  having  regard 
to  the  bye-laws  and  the  enactments  of  the  sections  of  the  statutes  above 
mentioned,  the  appellant  was  subject  to  the  jurisdiction  of  Dornoch 
sheriff  court? 

2.  Whether,  having  regard  to  the  provisions  of  the  sea  fisheries  regu- 
lation (Scotland)  act,  1895,  and  in  particular  to  the  provisions  of  §10, 
sub-sections  4  and  6  thereof,  the  conviction  and  sentence  imposed  on  the 
appellant  are  legal  and  competent? 

Argued  for  appellant:  1.  The  statutes  and  bye-laws  on  which  this 
prosecution  is  founded  are  municipal  statutes  and  bye-laws  and,  there- 
fore, only  confer  jurisdiction  over  (1)  British  subjects,  and  (2)  foreign 
subjects  within  British  territory.  There  is  no  reservation  in  the  statutes 
of  the  rights  of  foreigners,  but  the  words  " any  person"  mean  " any  per- 
son over  whom  the  courts  have  jurisdiction. "  Our  legislation  is  primarily 
territorial.  It  can  at  least  in  no  case  apply  to  foreigners  outside  British 
territory.  (Maxwell  on  the  Interpretation  of  Statutes,  4th  ed.,  pp.  218, 
226,  411.)  Of  course,  if  there  is  in  a  statute  an  express  application  to 
foreigners,  the  courts  would  enforce  it,  and  the  pleas  of  no  jurisdiction 
would  be  of  no  avail.     (The  ZoUverein,  1856,  Swa.  96,  per  Dr.  Lushing- 
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ton  at  98;  Story  on  the  Conflict  of  Laws,  8th  ed.,  §7;  in  re  A.  B.  & 
C!o.  [1900],  1  Q.  B.  541,  per  Lindley,  M.  R.,  544.)  Parliament  is  to  be 
presumed  to  legislate  so  as  not  to  do  anything  contrary  to  international 
law.  (Rose  v.  Hineley,  1808,  2  Curtis  (U.  S.),  87,  per  Marshall,  C.  J., 
at  95-6;  Hardcastle  on  Statutory  Law,  3d  ed.,  p.  413;  Hall's  Foreign 
Jurisdiction  of  the  British  Crown  (1894)  pp.  242,  246;  The  Queen  v. 
Keyn  (Franconia  case)  [1876],  L.  R.,  2  Ex.  D.  63).  The  decision  in 
the  Franconia  case  is  still  law,  except  so  far  as  altered  by  the  territorial 
waters  jurisdiction  act  (1878,41  and  42  Vict.  c.  73),  i.e.,  at  common  law 
there  is  no  jurisdiction  below  low-water  mark;  unless  in  Scotland 
according  to  the  decisions  it  extends  to  the  three-mile  limit.  {Fran- 
conia case,  per  Cockburn,  C.  J.,  at  p.  210.)  [The  lord  justice  general 
referred  to  the  argument  in  the  Franconia  case  to  show  that  the  pro- 
tection of  fisheries  may  be  in  the  same  position  as  revenue,  and  that  the 
courts  may  have  jurisdiction  over  foreigners  without  the  three-mile 
limit  for  this  purpose.]  Fisheries  are  not  in  an  exceptional  position. 
What  Cockburn,  C.  J.,  refers  to,  is  something  of  the  nature  of  preven- 
tive jurisdiction  ancillary  to  an  exclusive  right  in  territorial  waters. 
(Wheaton's  Int.  Law,  4th  ed.,  p.  279.)  The  right  of  regulating  fish- 
eries is  based  on  no  law,  and  has  no  history.  It  is  not  a  right  of  any 
nation  in  waters  not  territorial.  (Ortolan's  Diplomatique  de  la  Mer,  pp. 
145,  153.)  Counsel  referred  to  Cope  v.  Doherty  [1858],  4  K.  and  J.,  367, 
2  DeG.  and  J.,  416;  Niboyet  v.  Niboyet,  1878,  4  P.  D.,  1,  per  Brett,  L.  J., 
at  19-20;  The  Annapolis^  1861,  Lush.  295  at  306;  Wharton's  Interna- 
tional Law  Digest,  ch.  I.  §9;  Poll  v.  Lord  Advocate  1899, 1  F.  823.  The 
propositions  put  forward  in  state  papers  are  the  best  evidence  obtainable 
of  international  law  at  the  time.  In  the  Behring  Sea  arbitration  (1893) 
the  United  States  case  referred  to  this  legislation  with  reference  to  her- 
ring fisheries  as  an  example  of  legislating  for  foreigners  outside  the  terri- 
tory. The  British  case  (p.51)  repudiated  that  construction  of  the  stat- 
utes. In  the  matter  of  fishings  the  government  will  not  claim  to  legislate 
so  as  to  cover  foreigners.  It  is  unlikely  that  parliament  would  violate 
what  the  country's  representatives  so  put  forward  as  international  law. 
2  The  appellant  was  not  within  British  territorial  waters  when  he  is 
alleged  to  have  contravened  the  bye-law,  and  it  is  admitted  that  he  is  not 
a  British  subject.  International  law  is  part  of  the  common  law  which 
the  courts  administer.  (West  Rand  Central  Gold  Mining  Co.  v.  The 
King  [1905],  2  K.  B.  391,  per  Lord  Alverstone,  C.  J.,  at  405-6.)  There  are 
persons  to  whom  the  statute  would  not  be  applicable,  e.gr.,  the  sovereign 
or  a  foreign  ambassador,  so  that  it  is  not  universally  applicable.  (Tri- 
quet  V.  Bath,  1764,  3  Bur.  1478,  per  Lord  Mansfield;  Heathfield  v.  Chil- 
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ton,  1767,  4  Bur.  2106,  per  Lord  Mansfield.)     By  international  law  terri- 
torial jurisdiction  ends  at  the  three-mile  limit,  with  the  exception  of  bays 
intra  Jaiices  terroe.     (Lord  Advocate  v.  Clyde  Navigation  Trs.  1891, 19  R. 
174.)     The  three-mile  limit  and  this  single  extension  are  well  established. 
There  is  no  case  when  a  bay  eighty  miles  wide  has  been  held  to  be  intra 
fauces  terra.     So  far  as  any  width  is  laid  down  as  a  limit  the  maximum  is 
ten  miles.     Fauces  refers  to  something  narrow.     (Lewis  and  Short's 
Dictionary.)     The  idea  is  that  of  a  land-locked  bay.     (The  Twee  Gebro- 
eders,  1801,  3  Chas.  Rob.  336;  VattePs  Droit  des  Gens,  §291.)     The  bays 
included  are  such  as  can  be  defended  from  the  shore.     (Stair,  II,  i,  5; 
Moore  on  the  Foreshore,  p.  376,  quoting  Hale's  De  Jure  Maris;  West- 
lake's  International  Law,  p.  187;  Nys'  Le  Droit  International,  vol.  i. 
p.  446.)     The  Moray  Firth  does  not  satisfy  the  requirements  of  any  of  the 
writers  as  to  intra  fauces  terrce.     Acquiescence  in  a  place  being  regarded 
as  territorial  may  make  it  so.     (Direct  U.  S.  Cable  Co.,  Ltd.  v.  Anglo- 
American  Telegraph  Co.,  Ltd.,  1877,  2  A.C.  394,  per  Lord  Blackburn  at 
417,  419,420;  The  Queen  v.  Cunningham,  1859,  Bell's  C.C.R.  72;  West- 
lake's  International  Law,  p.  185.)     But  there  is  no  such  claim  put  for- 
ward here.     In  the  North  Sea  convention  the  North  Sea  is  defined  so  as 
to  include  the  Moray  Firth,  and  the  convention  admits  that  the  waters 
therein  dealt  with  are  outside  territorial  limits.     Norway  is  not  a  party 
to  the  convention,  but  if  the  appellant  was  a  Frenchman,  and  he   said 
he  stood  on  his  rights  under  the  convention,  the  courts  would  not  construe 
the  statute  so  as  to  make  it  a  variance  with  the  convention.     The  court, 
therefore,  cannot  construe  it  differently  according  to  the  nationality  of 
the  accused.     In  Peters  v.  Olsen,  1905, 7  F.  J.  86,  the  trawler  was  caught 
within  a  ten-mile  limit  defined  by  the  convention.     It  was  under  a  dif- 
ferent bye-law,  and  has  no  bearing  on  this  case.     Any  opinions  affecting 
this  case  were  obiter.     It  is  not  the  law  of  Scotland  that  all  waters  within 
a  line  drawn  from  headland  to  headland  are  territorial.    All  that  Stair 
says  is,  that  bays,  etc.,  are  capable  of  being  declared  territorial.     The 
doctrine  of  the  king's  chambers,  which  is  the  doctrine  of  Halleck,has  been 
quite  discredited,  and  is  maintained  by  no  other  writer.     In  both  the 
Conception  Bay  Case  and  the  Bristol  Channel  Case,  the  court  proceeded 
on  a  mixed  view,  partly  of  configuration  and  partly  of  history. 

Argued  for  the  respondent:  1.  The  statute  authorizing  the  bye-law 
is  clear  and  unambiguous  in  its  terms,  and  applicable  to  British  subjects 
and  foreigners  alike.  It  is  not  disputed  that  so  far  as  municipal  laws  are 
concerned,  foreigners  outside  British  territory  are,  prima  fadey  excluded. 
But  the  criterion  is:  What  mischief  was  the  legislation  aimed  at 
remedying?     Was  the  object  of  the  statute  to  give  foreigners  a  monopoly 
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of  the  fishing  in  the  area?    Or  was  it  to  safeguard  the  interests  of  the  line 
fishermen  and  prevent  destruction  of  the  spawn?    The  object  was  for  the 
benefit  of  foreigners  as  well  as  British  subjects.   (Wilson  v.  McKenzie, 
1894, 23  R.  J.  56;  The  Queen  v.  Stewart [1899],  1 Q.  B.  964.)     The  words 
of  the  act  are  in  terms  of  universal  application.     When  legislation  applies 
to  an  area  specified  and  defined  there  is  no  presumption  that  foreigners 
are  excluded.     (The  Queen  v.  Keyn,  cit.  per  Cockburn,  C.  J.,  at  160.) 
If  the  territory  to  which  it  applies  is  undoubtedly  British,  the  pre- 
sumption is  equally  strong  if  the  territoriality  is  doubtful.     It  is  only 
where  the  territory  is  undoubtedly  not  British  that  there  is  a  presump- 
tion that  only  British  subjects  are  included.     The  limits  of  the  North 
Sea,  as  given  in  the  convention,  were  only  for  the  purposes  of  the  con- 
vention, and  these  have  nothing  to  do  with  the  purposes  of  the  herring 
fishery  act  of  1889.     2.  The  Moray  Firth  is  part  of  the  British  terri- 
torial waters.     What  constitutes  territorial  waters  is  all  within  a  line 
drawn  from  headland  to  headland.     The  only  objection  to  the  applica- 
tion of  that  rule  here  is  that  there  is  a  very  great  amount  of  water 
included.     But  that  is  not  a  valid  objection.     (Halleck's  International 
Law,  vol.  i,  p.  165;  Westlake's  International  Law,  pp.  187,  188.)     The 
only  limitation  on  that  assertion  of  right  is  that  no  more  is  to  be  claimed 
than  is  reasonably  necessary  for  the  protection  of  the  country's  interests. 
(Hansard,  3d  series,  vol.  ccxxxvii,  col.  1607,  per  Lord  Cairns.)     The 
Franconia  Case  was  decided  on  a  misapprehension.     (Orr  Ewing's  Trs. 
V.  Orr  Ewing,  1885,  13  R.  H.  L.  I,  at  p.  12;  BelPs  Pr.,  §639;  Stair,  II,  i, 
5;  Ersk.  II.  i.  6.)     In  the  schedule  to  the  act  there  are  other  spaces  of 
water  included  which  would  be  outside  territorial  limit  according  to  the 
appellants'  contention.     The  question  is  one  of  fact,  viz:  are  there  head- 
lands, is  the  area  well  defined,  and  is  it  bounded  by  the  coasts  of  the  coun- 
try?   If  a  bay  twenty  miles  wide  may  be  territorial,  so  may  one  eighty 
miles  wide.     (Direct  United  States  Cable  Co.  v.  Anglo-American  Tele- 
graph Co.  cit.  per  Lord  Blackburn,  421;  The  Alleganean,  32  Albany  Law 
Journal,  484;  4  Moore's  International  Arbitration,  p.  4333;  Hall's  Inter- 
national Law,  p.  157.)     There  are  no  promontories  or  jauces  in  the 
Moray  Firth  other  than  those  taken  here.    3.  Even  if  the  Moray  Firth 
is  not  for  all  purposes  territorial,  this  country  may  make  police  regu- 
lations with  regard  to  it  in  order  to  regulate  the  fishings.     The  long 
use  of  this  firth  by  our  line  fishermen  goes  to  show  the  interest  of  the 
country  to  make  such  regulations.     (The  Queen  v.  Keyn,  cit.  per  Cock- 
burn,  C.  J.,  at  pp.  188,  189,  214,  216,  218;  Hall's  Foreign  Jurisdiction  of 
the  British  Crown,  pp.  243,  245.)     Such  regulation  has  been  made  in  the 
past.     (Herring  Fishery  Act,  1808,  48  Geo.  III.,  cap.  110.)     Parliament 
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has  in  other  cases  legislated  for  foreigners  in  extra-territorial  waters. 
(56  Geo.III.  cap.  23,  §4  [Act  for  policing  St.  Helena  when  Napoleon  was 
a  prisoner];  Quarantine  Act;  6  Geo.  IV.  cap.  78,  §7,  8;  Hardcastle  on 
Statutory  Law,  p.  412,  referring  to  M'Leod  v.  Attorney  General  for  New 
South  Wales,  1891,  A.  C.  455,  at  p.  458;  Foreign  Jurisdiction  Act,  1890, 
53  and  54  Vict.  cap.  37,  §14.) 

The  court  answered  both  questions  in  the  affirmative  and  dismissed 
the  appeal. 

The  Lord  Justice  General:  The  facts  of  this  case  are  that  the  appel- 
lant being  a  foreign  subject,  and  master  of  a  vessel  registered  in  a  foreign 
country,  exercised  the  method  of  fishing  known  as  otter  trawling  at  a 
point  within  the  Moray  Firth,  more  than  three  miles  from  the  shore,  but 
to  the  west  of  a  line  drawn  from  Duncansby  Head  in  Caithness  to  Rat- 
tray Point  in  Aberdeenshire;  that  being  thereafter  found  within  British 
territory,  to  wit,  at  Grimsby,  he  was  summoned  to  the  sheriff  coiu't  at 
Dornoch  to  answer  to  a  complaint  against  him  for  having  contravened 
the  seventh  section  of  the  herring  fishery  act,  1889,  and  the  bye-law  of 
the  fishery  board,  thereunder  made,  and  was  convicted. 

It  is  not  disputed  that  if  the  appellant  had  been  a  British  subject  in  a 
British  ship  he  would  have  been  rightly  convicted.  Further,  in  the  case 
of  Peters  v.  Olsen,  when  the  person  convicted,  as  here,  was  a  foreigner  in 
a  foreign  ship,  the  conviction  was  held  good.  The  only  difference  in  the 
facts  in  that  case  was  that  the  locus  there,  was  upon  a  certain  view  of  the 
evidence,  within  three  miles  of  a  line  measured  across  the  mouth  of  a  bay, 
where  the  bay  was  not  more  than  ten  miles  wide,  which  cannot  be  said 
here.  But  the  conviction  proceeded  on  no  such  consideration,  but  sim- 
ply on  the  fact  that  the  locus  was  within  the  limit  expressly  defined  by 
the  schedule  of  the  sixth  section  of  the  herring  fishery  act;  and  the  three 
learned  judges  in  that  case  did,  I  think,  undoubtedly  consider  and  decide 
the  question,  whether  the  sixth  section  of  the  herring  fishery  act  (which 
in  this  intention  is  the  same  as  the  seventh)  was,  or  was  not,  intended  to 
strike  at  foreigners  as  well  as  British  subjects.  But  as  this  is  a  full 
bench,  we  are  at  liberty  to  reconsider  that  decision. 

My  lords,  I  apprehend  that  the  question  is  one  of  construction  and  of 
construction  only.  In  this  court  we  have  nothing  to  do  with  the  ques- 
tion of  whether  the  legislature  has,  or  has  not  done,  what  foreign  powers 
may  consider  a  usurpation  in  a  question  with  them.  Neither  are  we  a 
tribunal  sitting  to  decide  whether  an  act  of  the  legislature  is  ultra  vires 
as  in  contravention  of  generally  acknowledged  principles  of  international 
law.  For  us  an  act  of  parliament  duly  passed  by  lords  and  commons  and 
assented  to  by  the  king,  is  supreme,  and  we  are  bound  to  give  effect  to  its 
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terms.  The  counsel  for  the  appellant  advanced  the  proposition  that 
statutes  creating  offenses  must  be  presumed  to  apply  (1)  to  British 
subjects;  and  (2)  to  foreign  subjects  in  British  territory;  but  that  short 
of  express  enactment  their  application  should  not  be  further  extended. 
The  appellant  is  admittedly  not  a  British  subject,  which  excludes  (1); 
and  he  further  argued  that  the  Ioctis  delicti,  being  in  the  sea  beyond  the 
three-mile  limit,  was  not  within  British  territory;  and  that  consequently 
the  appellant  was  not  included  in  the  prohibition  of  the  statute.  Viewed 
as  general  propositions  the  two  presumptions  put  forward  by  the  appel- 
lant may  be  taken  as  correct.  This,  however,  advances  the  matter  but 
little,  for  like  all  presumptions  they  may  be  redargued,  and  the  question 
remains  whether  they  have  been  redargued  on  this  occasion. 

The  first  thing  to  be  noted  is  that  the  prohibitions  here,  a  breach  of 
which  constitutes  the  offence,  is  not  an  absolute  prohibition  against 
doing  a  certain  thing,  but  a  prohibition  against  doing  it  in  a  certain 
place.  Now,  when  a  legislature,  using  words  of  admitted  generality — 
"  It  shall  not  be  lawful, "  etc., "  Every  person  who, "  etc. — conditions  an 
offence  by  territorial  limits,  it  creates,  I  think,  a  very  strong  inference 
that  it  is  for  the  purposes  specified,  assuming  a  right  to  legislate  for  that 
territory  against  all  persons  whomsoever.  This  inference  seems  to  me 
still  further  strengthened  when  it  is  obvious  that  the  remedy  to  the  mis- 
chief sought  to  be  obtained  by  the  prohibition  would  be  either  defeated 
or  rendered  less  effective  if  all  persons  whomsoever  were  not  affected  by 
the  enactment.  It  is  obvious  that  the  latter  consideration  applied  in 
the  present  case.  Whatever  may  be  the  views  of  any  one  as  to  the  pro- 
priety or  expediency  of  stopping  trawling,  the  enactment  shews  on  the 
face  of  it  that  it  contemplates  such  stopping;  and  it  would  be  most 
clearly  ineffective  to  debar  trawling  by  the  British  subject  while  the 
subjects  of  other  nations  were  allowed  so  to  fish. 

It  is  said  by  the  appellant  that  all  this  must  give  way  to  the  considera- 
tion that  international  law  has  firmly  fixed  that  a  locus  such  as  this  is 
beyond  the  limits  of  territorial  sovereignty;  and  that  consequently  it  is 
not  to  be  thought  that  in  such  a  place  the  legislature  could  seek  to  affect 
any  but  the  king's  subjects.  ' 

It  is  a  trite  observation  that  there  is  no  such  thing  as  a  standard  of 
international  law,  extraneous  to  the  domestic  law  of  a  kingdom,  to  which 
appealmay  be  made.  International  law,  so  far  as  this  court  is  concerned 
is  the  body  of  doctrine  regarding  the  international  rights  and  duties  of 
states  which  has  been  adopted  and  made  part  of  the  law  of  Scotland. 
Now  can  it  be  said  to  be  clear  by  the  law  of  Scotland  that  the  locus  here 
is  beyond  what  the  legislature  may  assert  right  to  affect  by  legislation 
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against  all   whomsoever   for   the  purpose  of    regulating  methods  of 
fishing? 

I  do  not  think  I  need  say  anything  about  what  is  known  as  the  three- 
mile  limit.  It  may  be  assumed  that  within  the  three  miles  the  terri- 
torial sovereignty  would  be  sufficient  to  cover  any  such  legislation  as  the 
present.  It  is  enough  to  say  that  that  is  not  a  proof  of  the  counter  propo- 
sition that  outside  the  three  miles  no  such  result  could  be  looked  for. 
The  locus,  although  outside  the  three-mile  limit,  is  within  the  bay 
known  as  the  Moray  Firth,  and  the  Moray  Firth,  says  the  respondent,  is 
intra  fauces  ierrce.  Now,  I  cannot  say  that  there  is  any  definition  of  what 
fauces  terrce  exactly  are.  But  there  are  at  least  three  points  which  go 
far  to  shew  that  this  spot  might  be  considered  as  lying  therein. 

(1)  The  dicta  of  the  Scottish  institutional  writers  seem  to  show  that 
it  would  be  no  usurpation,  according  to  the  law  of  Scotland,  so  to  con- 
sider it. 

Thus,  Stair,  II,  i,  5: 

The  vast  ocean  is  common  to  all  mankind  as  to  navigation  and  fishing,  which  are  the 
only  uses  thereof,  because  it  is  not  capable  of  bounds;  but  when  the  sea  is  indoeed  in 
bays,  creeks,  or  otherwise  is  capable  of  any  bounds  or  meilhs  as  within  the  points  of  such 
lands,  or  within  the  view  of  such  shores,  then  it  may  become  proper,  but  with  the 
reservation  of  passage  for  conuneroe  as  in  the  land. 

And  Bell,  Pr.  §639: 

The  sovereign  *  *  *  is  proprietor  of  the  narrow  seas  within  cannon  shot  of  the 
land,  and  the  firthSj  gulfs,  and  bays  around  the  kingdom. 

(2)  The  same  statute  puts  forward  claims  to  what  are  at  least  analo- 
gous places.  If  attention  is  paid  to  the  schedule  appended  to  §6, 
many  places  will  be  found  far  beyond  the  three-mile  limit,  e.^.,  the  Firth 
of  Clyde  near  its  mouth.  I  am  not  ignoring  that  it  may  be  said  that  this 
in  one  sense  is  proving  idem  per  idem,  but  none  the  less  I  do  not  think 
the  fact  can  be  ignored. 

(3)  There  are  many  instances  to  be  found  in  decided  cases  where 
the  right  of  a  nation  to  legislate  for  waters  more  or  less  landlocked  or 
landembraced,  although  beyond  the  three-mile  limit,  has  been  admitted. 

They  will  be  found  collected  in  the  case  of  the  Direct  United  States 
Cable  Company  v.  Anglo-American  Telegraph  Company,  L.  R.  2  App. 
Cas.  394,  the  bay  there  in  question  being  Conception  Bay,  which  has  a 
width  at  the  mouth  of  rather  more  than  twenty  miles. 

It  seems  to  me,  therefore,  without  laying  down  the  proposition  that 
the  Moray  Firth  is  for  every  purpose  within  the  territorial  sovereignty, 
it  can  at  least  be  clearly  said  that  the  appellant  cannot  make  out  his  pro. 
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position  that  it  is  inconceivable  that  the  British  legislature  should 
attempt  for  fishery  regulation  to  legislate  against  all  and  sundry  in  such 
a  place.  And  if  that  is  so,  then  I  revert  to  the  considerations  already 
stated  which  as  a  matter  of  construction  make  me  think  that  it  did  so 
legislate. 

An  argument  was  based  on  the  terms  of  the  North  Sea  convention — 
which  had  been  concluded  a  few  years  before  this  act  was  passed,  and 
which  defines  "exclusive  fishery  limits"  in  a  manner  which  excludes  this 
part  of  the  Moray  Firth.  But  I  do  not  think  any  argument  can  be  drawn 
from  that  definition,  for  the  simple  reason  that  the  convention  as  a  whole 
does  not  deal  with  the  subject-matter  here  in  question,  viz:  mode  of 
fishing. 

If  it  had  been  attempted  to  infer  from  the  terms  of  the  act  a  prohibi- 
tion of  which  the  effect  was  to  give  to  subjects  and  deny  to  foreigners  the 
right  to  fish,  then  the  convention  might  be  apt  to  suggest  an  argument 
against  such  a  construction.  But  that  is  not  so.  Subjects  and  foreign- 
ers are  ex  hypothesi  in  this  matter  treated  alike. 

I  am  therefore  of  opinion  that  the  conviction  was  right;  that  both 
questions  should  be  answered  in  the  affirmative,  and  that  the  appeal 
should  be  dismissed. 

Lord  Kyllachy:  This  appeal  is  directed  against  a  conviction  of  the 
appellant — who  is  a  foreigner — of  having  contravened  a  certain  bye-law 
of  the  Scottish  fishery  board,  made,  it  is  not  disputed,  with  the  author- 
ity and  in  terms  of  a  certain  section  of  the  herring  fishery  (Scotland)  act 
of  1889. 

The  statute  in  question  enacts  (§7): 

The  fishery  board  may  by  bye-law  or  bye-laws  direct  that  the  methods  of  fishing, 
known  as  beam  trawling  and  otter  trawling,  shall  not  be  used  within  a  line  drawn 
from  Duncansby  Head,  in  Caithness,  to  Rattray  Head  in  Aberdeenshire,  in  any  area 
or  areas  to  be  defined  in  said  bye-law. 

The  bye-law  in  question  (No.  10)  enacts,  inter  alia,  that  the  foregoing 
provision  shall  apply  to  the  whole  area  specified  in  the  statute.  It  also 
provides  penalties  for  contraventions  of  the  enactment. 

It  is  not  disputed  that,  if  this  statutory  enactment  falls,  on  its  just 
construction,  to  be  read  literally  and  without  qualification,  the  appellant 
was  rightly  convicted.  This  court  is,  of  course,  not  entitled  to  canvass 
the  power  of  the  legislature  to  make  the  enactment.  The  only  question 
open  is  as  to  its  just  construction.  Nor  can  there  be  any  doubt  as  to  that 
construction  if  the  language  is  to  be  read  literally,  or  on  ordinary  princi- 
ples of  construction,  and  apart  from  implications  sought  to  be  deduced 
from  outside. 
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The  appellant,  however,  contends  that  the  statute  cannot  be  read 
literally,  but  must  be  read  with  refrence  to  certain  alleged  rules  of  inter- 
national law;  and  that  in  that  view  it  does  not,  on  its  just  construction, 
apply,  as  regards  foreigners,  to  such  part  of  the  area  specified,  as,  accord- 
ing to  international  law,  lies  outside  the  territory  or  at  least  the  terri- 
torial jurisdiction  of  the  British  crown.  He  further  contends  that  the 
larger  part  of  the  area  specified,  including  the  part  in  which  his  alleged 
offence  was  committed,  is,  on  the  principles  of  international  law,  outside 
the  said  limits. 

Now,  dealing  first  with  the  point  of  construction — ^the  question  as  to 
what  the  statutory  enactment  means — it  may  probably  be  conceded  that 
there  is  always  a  certain  presumption  against  the  legislature  of  a  country 
asserting  or  assuming  the  existence  of  a  territorial  jurisdiction  going 
clearly  beyond  limits  established  by  the  common  consent  of  nations — 
that  is  to  say,  by  international  law.  Such  assertion  or  assumption  is,  of 
course,  not  impossible.  The  legislature  of  a  country  is  not  qiu>ad  hoc 
quite  in  the  same  position  as  its  courts  of  law  exercising,  or  claiming  to 
exercise,  a  jurisdiction  ex  proprio  motu.  A  legislature  may  quite  con- 
ceivably, by  oversight  or  even  design,  exceed  what  an  international 
tribunal  (if  such  existed)  might  hold  to  be  its  international  rights. 
Still,  there  is  always  a  presumption  against  its  intending  to  do  so.  I 
think  that  is  acknowledged.  But  then  it  is  only  a  presumption;  and,  as 
such,  it  must  always  give  way  to  the  language  used  if  it  is  clear,  and  also 
to  all  counter  presumptions  which  may  legitimately  be  had  in  view  in 
determining,  on  ordinary  principles,  the  true  meaning  and  intent  of  the 
legislation.  Express  words  will,  of  course,  be  conclusive;  and  so  also 
will  plain  implication. 

Now  it  must,  I  think,  be  conceded  that  the  language  of  the  enactment 
here  in  question  is  fairly  express — express,  that  is  to  say,  to  the  effect  of 
making  an  unlimited  and  unqualified  prohibition,  applying  to  the  whole 
area  specified,  and  affecting  everybody — whether  British  subjects  or 
foreigners.  The  primary  enactment,  it  will  be  observed,  is  directed,  not 
against  persons  or  classes  of  persons.  It  is  directed  against  certain 
things — the  commission  of  certain  acts — within  a  precisely  defined  area. 
It  contains  no  elastic  expressions — no  indefinite  terms.  It  declares 
simply,  that  within  a  precisely  defined  area  a  certain  method  of  fishing 
known  as  beam  or  otter  trawling  shall  not  be  practised.  That  is  the 
primary  enactment;  and  its  scope  is  not,  I  think,  affected  by  the  associa- 
tion of  ancillary  provisions  for  the  enforcement  of  the  prohibition  by 
penalties.  Prima  facie,  therefore,  it  seems  difficult  to  read  such  an 
enactment  otherwise  than  as  expressly  providing  that  in  no  part  of  the 
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area  mentioned  shall  the  method  of  fishing  in  question  be  practised  by 
anybody.  Any  other  meaning  can  only  be  reached  by  the  interpolation  of 
words  which  are  not  used,  and  which,  if  interpolated,  would  materially 
alter  the  sense.  And  no  case  has  yet  occurred — certainly  none  has  been 
cited — where  the  presumption  on  which  the  appellant  founds  had  been 
held  adequate  to  limit  or  qualify  the  terms  of  an  enactment  thus  definite 
— expressed  in  quite  definite  language — and  applied  to  a  quite  definite 
area. 

The  difficulty,  however,  of  the  appellant's  construction — the  difficulty, 
that  is  to  say,  of  applying  his  presumption — is  accentuated  by  several 
other  considerations. 

In  the  first  place,  the  scheme  and  object  of  the  enactment  have  to  be 
considered.  Plainly,  that  object  was  to  protect  the  area — the  whole 
area  in  question — as  against  a  mode  of  fishing  assumed  to  be  injurious. 
And  it  need  hardly  be  said  that  that  object  would  not  be  attained,  but 
would,  on  the  contrary,  be  frustrated,  by  a  construction  of  the  enactment 
which,  while  it  restrained  British  subjects  from  trawling  within  any  part 
of  the  protected  area,  yet  permitted  foreigners  to  trawl  as  they  pleased 
over  the  greater  part  of  it.  It  is  plain  that  under  such  conditions  the 
mischief  to  be  redressed  would  not  be  redressed,  but  might  even  be 
aggravated.  Accordingly,  it  would  be,  I  think,  easier  to  suppose  that  the 
legislature  had  reached  even  an  erroneous  conclusion  as  to  the  extent  of 
its  jurisdiction,  and  had  legislated  accordingly,  than  that  it  had  resolved 
deliberately  to  impose  a  futile  restriction  upon  its  own  ceuntrymen,  and 
at  the  same  time  to  create  a  hurtful  monopoly  in  favour  of  foreigners. 
It  would  also,  I  think,  be  easier  to  accept  almost  any  reasonable  alterna- 
tive, than  to  assume  that  the  legislature  contemplated  a  practically 
unworkable  enactment — an  enactment  which  would,  in  every  prosecu- 
tion under  it,  leave  the  issue  to  depend  upon  the  result  of  an  investiga- 
tion by  the  local  judge,  of  perhaps  large  and  difficult  questions  of  inter- 
national law. 

These  are,  it  seems  to  me,  at  least  serious  difficulties  in  the  way  of 
reading  into  this  statute  and  bye-law  qualifying  words  which  are  not 
expressed.  And  other  difficulties  might,  I  think,  be  figured.  But 
assuming  all  these  to  be  overcome,  one  conclusive  consideration  I  ven- 
ture to  think  remains,  viz:  this,  that  the  presumption  on  which  the 
appellant  founds  has  never,  so  far  as  known,  been  applied  or  proposed  to 
be  applied  except  where  the  excess  of  jurisdiction  was  clear.  In  other 
words,  the  whole  ratio  of  the  presumption  fails  if  it  appears  that  the  area 
which  is  in  controversy,  is  at  best  only  in  the  position  of  debatable 
ground;  being  in  fact  within  a  category  as  to  which  different  nations 
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have  always  taken  more  or  less  different  views,  and  maintained  different 
contentions. 

This  last  observation,  however,  involves  the  consideration,  not  sub- 
stantively, but  as  bearing  on  the  point  of  construction,  of  the  appellant's 
second  proposition  which,  as  I  understand  it,  is  really  this — that  outside 
of  the  line  where  the  protected  area — that  is  to  say  the  Moray  Firth  nar- 
rows to  a  width  of  ten  (or  perhaps  rather  thirteen)  miles — its  whole  waters 
are  simply  parts  of  the  open  sea — being  so  (1 )  according  to  established  rules 
of  international  law,  and  (2)  according  to  alleged  special  rules  appUcable, 
as  it  is  said,  to  the  Moray  Firth,  introduced  by  the  North  Sea  convention 
of  1883,  as  scheduled  to  the  sea  fisheries  act  of  that  year.  And  if  all  this 
were  made  out,  I  acknowledge  that  on  the  point  of  construction  the 
appellant  would  have  a  perhaps  formidable  case. 

It,  however,  seems  to  me  vain  to  suggest  that  according  to  interna- 
tional law  there  is  any  part  of  the  Moray  Firth  which  is  simply  an  area  of 
open  sea,  and  thus  in  the  same  position  as  if  it  were  situated,  say,  in  the 
middle  of  the  German  Ocean.  For  prima  fadCy  at  least,  the  whole  Firth, 
is,  as  its  name  bears,  a  "bay''  or  "estuary,"  formed  by  two  well-marked 
headlands,  and  stretching  inwards  for  many  miles  into  the  heart  of  the 
country.  All  that  can  be  said  contra  is  only  this — that  at  its  outer 
end  the  Firth  is  very  wide,  and  is  of  a  size,  if  not  also  of  a  config- 
uration, somewhat  beyond  what  is  usually  characteristic  of  bays  and 
estuaries.  That  may  or  may  not  be  so.  The  cases  of  the  Bristol  Chan- 
nel, the  Firth  of  Clyde,  and  the  Firth  of  Forth,  would  have  to  be  con- 
sidered before  that  proposition  could  be  affirmed.  But,  be  that  as  it 
may,  the  real  question  I  apprehend  is — whether,  by  international  law, 
there  is  any  recognized  and  established  rule  on  the  subject,  particularly 
a  rule  so  arbitrary  and  artificial  as  that  of  the  ten-mile  measure,  for 
which  the  appellant  contends. 

Now  as  to  that,  it  is,  I  think,  enough  to  say  that  no  such  rule  exists, 
or  (which  is  the  same  thing),  that  we  have  not  had  presented  to  us  any 
evidence  of  its  existence.  But  I  may  add  that,  if  negative  authority 
may  be  invoked,  there  seems  to  me  to  be  no  better  authority  as  to  the 
existing  position,  than  the  passage  quoted  at  the  discussion  from  Lord 
Blackburn's — or  rather  the  Privy  Council's — judgment  in  the  Concep- 
tion Bay  Case  (Direct  United  States  Cable  Co.  v.  Anglo-American  Tele- 
graph Co.,  L.  R.,  2  App.  Cas.  420),  in  which,  after  reviewing  existing 
authorities,  their  lordships  sum  up  the  result  thus: 

It  doefl  not  appear  to  their  lordships  that  jurists  and  text- writers  are  agreed  what  are 
the  rules  as  to  dimensions  and  configuration,  which,  apart  from  other  consideratioDB, 
would  lead  to  the  conclusion  that  a  bay  is  or  is  not  a  part  of  the  territory  of  the  state 
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possessing  the  adjoining  coasts;  and  it  has  never,  that  they  can  find,  been  made  the 
ground  of  any  judicial  determination. 

It  seems  difficult  in  face  of  this  (the,  I  think,  latest  deliverance  on  the 
subject)  to  affirm  that  the  statute  and  bye-law  here  in  question  are 
(if  construed  in  their  natural  sense),  in  breach  of  plain  and  established 
rules  of  international  law. 

It  remains,  however,  to  consider  as  to  the  supposed  bearing  of  the 
convention  of  1883.  And  no  doubt,  if  the  question  were  one  of  exclusive 
fishing  privileges,  the  convention  might  have  an  important  bearing.  For 
it  defines,  quite  in  terms  of  the  appellant's  contention,  the  extent  to 
which,  inter  aiiay  in  the  Moray  Firth,  British  subjects  shall  have  the 
exclusive  right  of  fishing.  But  exclusive  fishing  privileges — or,  at  all 
events,  exclusive  fishing  privileges  as  defined  by  convention — are  one 
thing.  Territorial  jurisdiction,  proprietary  or  protective,  is  a  different 
thing.  And,  as  I  read  the  convention  of  1883,  it  is  only  with  respect  to 
exclusive  fishing  privileges  that  its  terms  and  provisions  have  any 
relevancy.  There  is  certainly  nothing  in  the  convention,  at  least 
nothing  was  brought  under  our  notice,  which  in  the  least  conflicts  with 
the  right  of  the  several  contracting  nations  to  impose,  each  of  them  within 
its  territorial  limits  (whatever  these  are),  restrictions  universally  applic- 
able against  injurious  practices  or  modes  of  fishing,  such  as  are  by  this 
statute  and  bye-law  imposed  here.  In  other  words,  there  is  nothing  in 
the  statute  and  bye-law  in  question  which  at  all  interferes  with  the  exclu- 
sive fishing  privileges  of  the  several  nations.  I  cannot  assent  to  the 
argument,  that  the  convention  really  introduces  a  new  chapter  into 
general  international  law — a  chapter  establishing,  with  respect  to  the 
definition  of  bays  and  estuaries,  or  at  all  events  bays  and  estuaries  off 
the  North  Sea,  new  and  artificial  rules.  That  appears  to  me  to  be  a 
somewhat  extreme  proposition.  I  may  add  that  I  have  not  found  it 
necessary  to  consider  the  effect  of  the  appellant's  vessel  belonging  to 
Norway — a  country  which  was  not  a  party  to  the  convention,  and  had 
probably  good  reasons  for  not  being  so.  I  assume,  for  the  purposes  of 
our  judgment,  that  the  appellant  is  in  no  worse  position  than  if  he  had 
been  the  master  of  a  German  or  Danish  fishing  vessel. 

The  result  on  the  whole,  therefore,  is  that  without  deciding  substan- 
tively whether  or  not  the  whole  area  of  the  Moray  Firth  would  or  should 
be  recognised  by  an  international  tribunal  (if  such  existed),  as  within  the 
jurisdiction  of  the  British  crown,  I  am  prepared  to  consider  myself 
bound  to  hold — what  is  sufficient  to  support  this  conviction — that  upon 
its  just  construction  the  act  of  1889  asserts  the  existence,  for  the  pro- 
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tective  purposes  to  which  it  relates,  of  the  jurisdiction  in  question — and 
Uiat  that  is  enough  for  us  sitting  here  as  one  of  his  majesty's  courts. 

Lord  Johnston:  The  offence  charged  is  created  by  the  herring  fish- 
ery (Scotland)  act,  1889,  §7,  which  empowers  the  fishery  board  by  bye- 
law  to  direct  that  beam  trawling  shall  not  be  used  in  the  Moray  Firth 
within  a  line  drawn  from  Duncansby  Head  to  Rattray  Point,  and 
imposes  penalties,  superseded  by  those  of  the  act  1895,  §10  (4)  and  (5), 
on  any  person  contravening  such  bye-law. 

The  enactment  is  not  operative  till  the  fishery  board  speaks  by  its  bye- 
law.     This  it  did  in  1892. 

The  question  raised  by  this  appeal  is,  did  the  legislature  intend  the 
above  enactment  to  be  of  universal  implication,  or  to  be  confined  in  its 
prohibition  and  its  penalties  to  British  fishermen?  The  language  is  abso- 
lute and  general.  But  notwithstanding  this  absoluteness  and  general- 
ity, it  would,  I  think,  have  been  necessary  to  determine  some  of  the 
larger  questions  of  international  law  with  which  Lord  Kyllachy  has  dealt, 
were  it  not  for  the  following  considerations,  viz:  first,  that  the  enact- 
ment and  its  relative  bye-law  are  no  assertion  of  exclusive  rightof  fishing, 
but  only  of  right  of  regulation  of  fisheries.  But,  second,  and  more  particu- 
larly, that  the  course  of  Scottish  fishery  legislation  leads  to  a  conclusion 
which  precludes  those  wider  questions  above  referred  to. 

I  find  that  parliament,  before  the  union  and  since,  has  been  in  use  to 
provide  for  the  regulation  of  fisheries  round  the  coasts  of  Scotland, 
without  confining  itself  to  territorial  waters  in  the  narrower  significance. 

For  instance,  before  the  union,  the  act  of  Anne,  1705,  cap.  48,  was 
passed  for  the  advancement  and  establishment  of  the  fishing  trade  in 
and  about  the  kingdom,  and  authorised  her  majesty's  subjects  to  take 
herring  and  white  fish  in  all  and  sundry  seas,  channels,  bays,  etc.,  of  this 
kingdom,  "wheresoever  herring  or  white  fish  may  be  taken, *'  and  then 
proceeds  to  protect  and  regulate  their  trade. 

The  treaty  of  union  itself,  §15,  provided  for  the  application  of  a  por- 
tion of  the  "equivalent"  to  encouraging  and  promoting  the  fisheries  of 
Scotland.  This  grant  permitted  the  first  establishment  in  1727,  by  13 
Geo.  I.  cap.  30,  of  the  board  of  commissioners,  which,  after  various 
changes  in  its  constitution,  was  in  1883  superseded  by  the  present 
fishery  board. 

A  survey  of  the  acts  between  1727  and  1882,  and  they  are  numerous, 
discloses  that  the  functions  of  these  commissioners  and  their  officers  were 
not  confined  to  inshore  or  strictlv  territorial  waters.  And  it  is  consist- 
ent  with  the  prior  history  of  the  matter,  that  in  1882,  by  the  Act  45 
and  46  Vict.  cap.  78,  §5,  the  present  fishery  board,  having  had  con- 
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ferred  on  them  the  whole  powers  and  duties  of  the  former  board  of 
British  white  herring  fishery,  are  directed  to  "take  cognisance  of  every- 
thing relating  to  the  coast  and  deep  sea  fisheries  of  Scotland, ''  and  to 
"take  such  measures  for  their  improvement"  as  the  funds  under  their 
administration  may  admit  of. 

When  I  read  the  enactment  under  consideration  in  the  light  of  previous 
legislation,  I  have  no  doubt  that  the  legislature  intended  it  to  be  of  gen- 
eral application.  I,  therefore,  agree  in  the  conclusion  at  which  your 
lordships  have  arrived. 

Lord  Salvesen:  The  facts  of  this  case  have  been  already  fully  nar- 
rated. I  note,  however,  that  the  appellant  does  not  found  on  his  nation- 
ality as  a  Dane.  The  preliminary  objection  which  he  stated  to  the  juris- 
diction of  Dornoch  sheriff  court,  was  on  the  footing  that  he  was  the  for- 
eign master  of  a  steam  trawler  registered  in  Norway;  and  his  counsel 
admitted  that  his  case  falls  to  be  treated  as  if  his  own  nationality  had 
been  the  same  as  that  of  the  ship  he  commanded. 

It  was  conceded  for  the  crown,  and  I  think  rightly,  that  if  an  offence 
is  created  by  a  statute  of  the  British  parliament,  it  will,  in  the  ordinary 
case,  be  presumed  to  have  no  application  beyond  territorial  waters.  But 
as  this  presumption  must  yield  to  an  express  clause,  that  the  act  shall 
apply  to  foreigners  and  British  subjects  alike;  so  I  think  it  will  yield  to  a 
clear  implication  to  the  like  effect.  Where  a  British  statute  prohibits  a 
certain  thing  to  be  done  within  a  definite  geographical  area,  it  seems  to 
me  that  there  is  no  presumption  that  such  a  prohibition  shall  be  con- 
fined only  to  British  subjects.  Still  more,  if,  on  examining  the  subject- 
matter  of  the  prohibition,  it  is  found  that  it  will  be  futile  or  ineffectual 
unless  its  operation  is  general,  then  I  think  its  generality  is  not  capable 
of  any  limitation  in  favour  of  persons  who  do  not  ordinarily  owe  obedi- 
ence to  the  British  parliament.  These  considerations  are  applicable  to 
the  present  case.  The  statutes  and  bye-laws  contravened  have,  for  their 
objects,  the  protection  of  line  fishermen,  and  the  preservation  of  the 
spawning  beds  of  fish  in  the  interests  or  supposed  interests  of  the  whole 
fishing  community.  If  they  were  to  be  construed  as  impliedly  excepting 
from  their  scope  all  foreigners  fishing  from  foreign  vessels,  such  a  con- 
struction would  not  merely  defeat  the  object  of  the  legislature,  but 
would  confer  a  privilege  upon  foreigners  which  was  denied  to  British 
subjects.  It  can  scarcely  be  supposed  that  a  British  parliament  should 
pass  legislation  which  would  neither  have  the  efifect  of  protecting  line 
fishermen  from  the  competition  of  trawlers,  nor  of  preserving  the  spawn- 
ing beds,  but  would  simply  place  British  subjects  under  a  disability 
which  did  not  extend  to  foreigners — in  other  words,  create  in  favour  of 
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foreigners  a  monopoly  of  trawl  fishing  in  the  Moray  Firth.  I  think  it 
was  a  just  observation  of  the  solicitor  general  that,  if  legislation  of  this 
nature  had  been  proposed,  and  the  words  inserted  which  the  dean  of 
faculty  maintained  were  implied,  it  would  never  have  been  submitted  by 
a  responsible  minister,  or  have  received  the  approval  of  parliament. 

The  view  which  I  have  expressed  is  strengthened  by  a  consideration 
of  the  area  within  which  the  operation  of  the  bye-law  is  confined.  The 
stretch  of  water  known  as  the  Moray  Firth,  and  defined  by  the  bye-law, 
is  undoubtedly  geographically  inter  fauces  terrce;  and  there  are  many 
examples  of  states  asserting  exclusive  jurisdiction  within  such  areas,  and 
of  such  assertion  being  acquiesced  in  by  other  nations.  In  these  circum- 
stances I  think  the  act,  under  the  authority  of  which  the  bye-law  in 
question  was  passed,  must  be  treated  as  an  assertion  by  the  British  par- 
liament of  their  right  to  regulate  the  fishing  in  this  area,  and  to  treat  it  as 
within  the  territory  over  which  the  jurisdiction  of  the  Scottish  courts 
extends.  The  right  so  claimed  may*  or  may  not  be  conceded  by  other 
powers,  but  that  is  a  matter  with  which  this  court  has  no  concern.  We 
were  told  that  the  result  of  upholding  the  conviction  would  be  to  provoke 
reprisals  by  other  powers.  If  so,  that  is  a  matter  for  the  foreign  office. 
But  it  is  difficult  to  suppose  that  foreign  nations  should  object  to  a  regu- 
lation designed  for  the  protection  of  fisheries  in  which  they  all  share,  and 
which  confers  no  exclusive  privileges  on  British  subjects. 

Perhaps  the  strongest  point  urged  by  the  appellant  was  that  based 
upon  the  sea  fisheries  convention  of  1883,  where  the  exclusive  privileges 
of  the  fishermen-subjects  of  the  high  contracting  parties  were  geograph- 
ically defined;  and  it  was  said  that  it  can  never  be  assumed  that  parlia- 
ment would  legislate  in  violation  of  a  treaty  with  foreign  powers.  If  it 
were  clear  that  the  act  of  1889,  as  now  construed,  is  in  direct  violation  of 
the  convention,  the  argument  would  be  of  the  greatest  weight.  But  I 
find  no  sufficient  reason  for  holding  that  a  regulation  which  confers  no 
exclusive  fishing  rights  on  British  subjects  is  inconsistent  with  the  con- 
vention. Moreover,  in  my  opinion,  the  appellant  cannot  found  upon  the 
convention  as  conferring  upon  him  any  treaty  rights.  It  was  said  that 
the  convention  might  nevertheless  be  treated  as  evidence,  and  it  was  even 
contended  as  conclusive  evidence  of  the  limits  of  the  claim  over  terri- 
torial waters  which  this  country  maintains.  I  do  not  think  so.  I  see 
no  reason  why,  even  if  Great  Britain's  territorial  rights  were  limited,  as 
by  contract  in  a  question  with  certain  powers,  she  should  not  assert,  as 
against  Norway,  rights  of  a  much  more  extensive  nature.  On  these 
grounds  I  have  come  to  the  conclusion  that  the  sheriff  court  of  Dornoch 
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had  jxirisdiction  to  try  the  offence  charged,  and  that  the  conviction  must 
therefore  stand. 

The  Lord  Justice-Clerk,  Lord  M'Laren,  Lord  Stormonth-Darling, 
Lord  Low,  Lord  Pearson,  Lord  Ardwall,  Lord  Dundas  and  Lord  Mac- 
kenzie concurred.     Nineteenth  July,  1906. 

Counsel  for  Appellant,  Dean  of  Faculty  (Campbell,  K.  C),  Macmillan; 
Agents,  Alex.  Morison  &  Co.,  W.  S. — Counsel  for  Respondent,  Solicitor 
General  (Ure,  K.C.),  T.  B.  Morison,  Munro;  Agent,  W.  S.  Haldane, 
W.S.,  Crown  Agent. 
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Les  Sanctions  de  U Arbitrage  International.  Par  Jacques  Dumas,  Doo- 
teur  In  Droit,  Procureurde  laRepublique&Rethel.  Avec  une  preface 
de  M.  D'Estournelles  de  Constant,  1906,  Senateur,  President  du 
Groupe  Parlementaire  de  L' Arbitrage  International.  Paris.  A. 
Pedone. 

There  are  abundant  evidences  in  the  remains  of  ancient  Greek  and 
Roman  Uterature  that  the  resort  to  arbitration  was  practiced  not  only 
for  the  settlement  of  disputes  between  private  parties  but  also  between 
states. 

Under  the  Roman  rule,  the  mediation  or  arbitration  of  the  senate  or 
of  popular  leaders,  like  Pompey,  was  sometimes  invoked  by  and  between 
differing  states,  princes  and  leaders  of  contending  factions.  But  these 
arbitrations,  which  were  generally  conducted  with  the  semblance  of  fair- 
ness, were  often  treated  and  used,  as  convenient  political  agencies,  to 
strengthen  the  hand  of  the  dominant  power. 

There  are  numerous  instances  of  the  resort  to  arbitration  during  the 
middle  ages,  for  the  settlement  of  such  differences,  but  they  were  mostly 
between  petty  princes  and  states  and  of  a  minor  character.  In  the 
following  ages  the  recourse  to  arbitration  grew  less  frequent. 

Francis  the  First  and  the  Swiss  Cantons,  in  the  sixteenth  century,  set 
the  first  example  in  modern  times  of  a  permanent  treaty  of  arbitration. 
In  the  seventeenth  century,  Oliver  Cromwell,  so  fortunate  in  all  the  inci- 
dents and  accidents  of  his  career,  in  the  association  of  his  name  with 
reforms  of  a  great  and  permanent  character,  made  a  treaty  with  the 
the  states  of  the  Netherlands,  which  provided  for  a  fair  and  friendly 
arbitration  of  differences  between  those  states  and  the  commonwealth. 

But  it  was  reserved  for  the  nineteenth  century  rapidly  to  develop  into 
what  may  now  justly  be  called  a  usage  of  nations — since  it  received  the 
sanction  of  an  international  treaty  in  1899 — the  resort  to  arbitration  in 
many  cases  of  a  nature  that  in  former  times  could  only  have  been  solved 
by  the  sword.  At  the  same  time  there  has  been  manifested  a  marked 
tendency  towards  the  creation  of  arbitral  tribunals  of  a  more  severely 
judicial  character  and  the  assimilation  of  their  procedure  to  that  of  the 
civil  courts.  The  improvement  in  the  methods,  and  the  extension  of  the 
practice  have  corresponded  to  the  broader,  more  just  and  enlightened 
ideas  of  our  advancing  civilization. 
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But  the  vital  principles  remain  the  same;  and  the  problems  which  have 
been  awaiting  solution  continue  to  tax  the  ingenuity  of  statesmen  and 
jurists  who  have  aspired  to  secure  the  same  impartial  justice  in  the 
determination  of  disputes  between  states,  as  between  private  parties. 

Among  those  problems,  more  or  less  real  or  imaginary,  the  want  of  a 
formal  sanction  for  the  sentences  of  arbitral  tribunals  continues  to  be 
agitated,  even  though  numerous  instances  of  the  voluntary  execution  of 
arbitral  awards  by  the  losing  parties  during  the  last  century,  have  dem- 
onstrated theneedlessnessof  formal  penaties  to  secure  their  performance. 

For,  a  new  force  has  entered  into  the  domain  of  international  politics 
and  has  furnished  an  all-sufficient  guaranty  of  the  voluntary  discharge 
of  arbitral  awards;  a  power  more  imposing  in  its  collected  influence  than 
fines,  imprisonments,  interdicts,  or  blockades,  visited  by  offended  upon 
offending  states.  The  national  humiliation  and  the  political  and  com- 
mercial inconveniences  and  prejudices  which  a  nation  must  suffer,  if  it 
disregards  its  plighted  faith  and  its  solemn  international  obligations,  are 
so  incalculable  and  injurious  that  no  enlightened  government  can  long 
fail  to  observe  them. 

Monsieur  Dumas,  in  an  octavo  volume  of  over  four  hundred  pages,  has 
made  an  elaborate  study  of  the  subject.  He  gives  a  lucid  and  elegant 
historical  sketch  of  the  theory  and  practice  of  sanctions,  beginning  with 
the  Amphictyonic  Council  and  coming  down  to  the  present  day.  He 
considers  them  in  their  various  aspects,  as  moral,  material,  civil,  penal  and 
political.  Among  the  moral  sanctions,  he  classes  excommunications  and 
the  oath,  public  opinion  and  the  plighted  word;  and  among  the  material 
sanctions  those  known  to  public  law  as  retorsion  and  reprisals,  the  pacific 
blockade,  siege  and  war.  Among  the  civil  sanctions  are  the  seizure  of 
property,  movable  and  immovable,  sureties,  hostages,  pledges  and 
mortgages.  Thus  far,  Monsieur  Dumas  treats  of  certain  definite  and 
well  known  sanctions  which  have  been  tried.  But  public  opinion,  the 
author  justly  says,  is 

the  judge  of  justice  and  the  most  efficient  sanction  of  arbitration. 

Public  opinion  is  in  turn  safe-guarded  against  its  own  caprices  and  errors 
by  the  principle  of  liberty,  freedom  of  speech,  of  the  press,  of  association, 
of  assembly  and  petition.  Such  are  the  sources,  the  agency  and  effects 
of  public  opinion,  characterized  by  Monsieur  L^on  Bourgeois 

as  a  new  power;  that  of  universal  conscience  which  draws  its  inspiration  from  the 
essential  principles  of  morality  and  of  law,  in  whose  stability  and  force  it  shares 
and  to  which  it  owes  its  constant  and  beneficent  action. 
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The  analysis  of  the  nature,  operation  and  influence  of  public  opinion  is 
admirable,  but  it  is  to  be  regretted  that  the  author  took  occasion  to 
exploit  a  conspicuous  weakness  of  the  French  national  character,  in  the 
treatment  of  so  broad  a  topic  as  international  arbitration.  It  hardly 
seems  necessary  again  to  remind  the  world  of  the  moral  superiority  of  the 
French  over  all  other  people;  a  task  which  has  already  been  done  so 
completely  by  Messieurs  Guizot,  Hugo,  and  other  distinguished  French- 
men of  letters.     According  to  Monsieur  Dumas 

"the  national  opinion  of  the  EInglish  suffered  an  aberration  during  the  sombre 
epoch  of  the  war  of  the  Transvaal;  and  the  United  States  suffered  the  same  syncope 
in  the  affairs  of  Cuba  and  the  Philippines.  Afterwards  was  seen  that  of  Japan  in 
a  paroxysm  of  madness.  But  in  all  these  circumstances,  was  international  opinion 
ever  at  fault  for  a  sin^e  moment?  There  were  diverse  sympathies  but  only  a  single 
judgment.  International  opinion  was  right  but  it  erred  in  not  acting,  because  it 
did  not  know  how  to  act."  But  he  adds  ''international  opinion  will  some  day  be 
able  to  act.     Have  we  not  had  a  proof  of  it  in  the  Dreyfus  affair. 

"This  voice  of  international  opinion  was  heard,  comprehended  and  believed  in 
France;  and  it  will  be,  before  history,  one  of  the  grandest  honors  of  France  that  she 
was  able  to  re^x>nd  so  promptly  to  the  appeals  of  reason  and  justice.  Neither 
England  nor  the  United  States,  in  similar  circumstances,  would  have  been  able  to 
reconquer  so  soon  by  an  act  of  political  probity  the  esteem  and  confidence  of  the 
universe.     France  alone  has  hitherto  had  this  merit." 

The  author  might  well  have  added  that  neither  in  Great  Britain  nor  in 
United  States  could  the  Dre3rfus  affair  have  occurred.  His  excellent 
work  would  certainly  have  lost  nothing  in  dignity  by  the  omission  of  all 
invidious  allusions  either  to  Great  Britain,  Japan  or  the  United  States. 
They  were  hardly  to  be  expected  in  a  work,  dedicated  to  the  author  of 
the  second  Hague  conference  who,  on  the  grounds  of  humanity,  was  one 
of  the  earUest  and  most  ardent  advocates  of  the  intervention  in  Cuba;  in 
a  work,  professing  to  treat  of  a  question  of  exclusively  international 
interest.  These  instances,  as  given  by  the  author,  could  not  illustrate 
and  enforce  the  theme,  inasmuch  as  they  contain  assumptions  of  fact  not 
generally  accepted  and  which  involve  a  consideration  of  motives,  ante- 
cedent and  concurrent  facts  and  circumstances  and  results,  before  final 
judgment  could  safely  be  pronounced.  Are  the  people  of  Cuba  better 
governed,  more  free,  more  prosperous,  and  happy  under  the  present 
regime  than  they  were  under  the  ancient? 

We  are  too  near  these  events  to  presume  to  declare  what  will  be  the 
impartial  and  colorless  judgment  which  will  be  finally  rendered  by  the 
international  tribunal  of  public  opinion.  But  a  very  just  and  striking 
instance  is  given  by  the  author  of  the  persistent  and  disastrous  effects  of 
public  opinion  on  the  fortunes  of  any  nation  which  has  greatly  erred 
through  the  lust  of  conquest  and  martial  glory. 
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States  are  less  assured  of  impunity  than  the  individual  for  they  endure  long  enough 
to  suffer  the  consequences  of  their  acts.  Thiers  asked,  after  September  4,  1870, 
upon  whom  the  Germans  were  making  war,  since  the  empire  no  longer  existed. 
Ranke  answered  "upon  Louis  XIV.''  and  he  might  have  added  ''and  Napoleon  First.'' 

The  author  could  not  resist  the  temptation  to  add, 

There  is  more  than  one  chance  that  Germany  will  expiate  some  day  her  violences 
of  1870  as  cruelly  as  France  has  expiated  the  mistakes  of  her  former  governments. 

Monsieur  Dumas  has  pointed  out  the  inadequate  and  unsatisfactory 
nature  of  the  other  sanctions  mentioned;  and  he  has  at  the  same  time  well 
vindicated  the  competency  of  public  opinion  to  sanction  the  perform- 
ance of  arbitral  awards;  but  the  aspiration  for 

another  voice  than  that  of  the  press  and  parliaments  for  the  expression  of  international 
opinion 

could  hardly  be  satisfied  by  an  international  "  college  of  censors, "  created 
as  an  official  organ  of  that  opinion  for,  as  the  author  justly  says, 

it  would  be  illusory  to  confide  to  governments  the  exercise  of  censorship. 

The  author  finally  leaves  the  subject,  after  much  learned  and  interest- 
ing discussion,  where  he  found  it.  No  method  is  proposed,  no  suggestion  is 
offered  of  the  solution  of  the  question  of  an  official  organ  for  the  authora- 
tive  expression  of  the  opinion  of  the  civilized  world.  It  is  to  be  doubted 
whether  that  opinion  will  not  remain  more  powerful,  more  efficient  and 
cogent  in  its  unorganized  condition  as  it  gathers  from  the  four  quarters 
of  the  globe  and  pours  out  its  storm  upon  a  government  which  engages  in 
any  war,  avoidable  by  arbitration,  or  which  fails  to  observe  the  sentence 
of  the  tribunal. 

Notwithstanding  the  introduction  of  topics  of  a  polemical  nature  and 
the  occasional  want  of  breadth  and  elevation  of  treatment  of  the  subject, 
the  work  of  Monsieur  Dumas  is  an  instructive  and  original  contribution 
to  the  subject  of  which  he  treats.  It  amply  vindicates  the  opinion 
expressed  in  the  preface  by  Baron  D'Estournelles  that, 

it  is  opinion  that  has  led  governments  to  accept  the  resort  to  arbitration;  it  is  opinion 
which  will  oblige  them  to  execute  the  arbitral  sentences  voluntarily  invoked  by 
them. 

W.  L.  Penfield. 
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Report  on  the  Subject  of  Citizenship,  Expatriation,  and  Protection  Abroad. 
By  Mr.  James  B.  Scott,  Solicitor  for  the  Department  of  State,  Mr. 
David  Jayne  Hill,  Minister  of  the  United  States  to  the  Netherlands, 
and  Mr.  Gaillard  Hunt,  Chief  of  the  Passport  Bureau.  Accompanying 
the  Letter  of  the  Secretary  of  State  to  the  Speaker  of  the  House  of 
Representatives,  December  18,  1906.  Pp.  35,  with  appendices,  538. 
Government  Printing  Office.  1906.  H.  of  R.  Doc.  No.  326,  59th 
Congress,  Second  Session. 

Pursuant  to  the  recommendation  of  the  committee  on  foreign  affairs 
of  the  house  of  representatives  (Report  no.  4784,  59th  Congress,  First 
session)  Acting  Secretary  of  State  Bacon,  on  July  3,  1906,  constituted  a 
board  to  inquire  into  the  laws  and  practices  regarding  citizenship,  expa- 
triation, and  protection  abroad,  and  to  report  recommendations  for 
legislation  to  be  laid  before  congress. 

The  personnel  of  the  board  constiturted  by  the  acting  secretary  of  state, 
viz:  Mr.  James  Brown  Scott,  soUcitor  for  the  department  of  state.  Dr. 
David  Jayne  Hill,  American  minister  at  the  Hague,  and  Mr.  Gaillard 
Hunt,  chief  of  the  passport  bureau,  all  gentlemen  of  practical  experience 
in  dealing  with  questions  relating  to  citizenship,  and  each  having  had, 
from  his  position,  to  study  such  questions  from  a  different  view  point, 
was  a  guaranty  that  the  investigation  would  be  conducted  along  practi- 
cal lines.  The  result  of  their  examination,  which  is  embodied  in  a  report 
and  recommendations  covering  thirty-five  pages,  and  appendices  of  five 
hundred  pages,  is  an  exceedingly  valuable  contribution  to  the  literature 
relating  to  the  important  subject  of  citizenship;  and  nearly  all  of  the 
recommendations  made  by  the  board  were  carried  into  effect  by  legis- 
lation enacted  by  the  congress  that  has  just  adjourned.  Secretary 
Root,  in  transmitting  the  report  and  recommendations  to  Speaker 
Cannon,  commended  it 

as  a  very  clear  and  thorough  exposition  of  this  most  important  subject,  upon  which 
it  seems  to  be  generally  agreed  legislation  is  much  needed. 

The  first  appendix  consists  of  a  thorough  memorandum  or  digest  of 
cases  relating  to  citizenship  of  the  United  States.  The  classification 
adopted  is  the  logical  one  of  citizenship  by  birth,  citizenship  by  naturali- 
zation, and  loss  of  citizenship  by  expatriation  or  otherwise.  Under  the 
head  of  Citizenship  by  Birth,  the  subject  is  considered  under  the  sub- 
heads of  Children  Born  within  the  Territory  of  the  United  States,  and 
Children  Born  Abroad.  Under  the  subhead  of  Children  Bom  within  the 
Territory  of  the  United  States,  there  is  a  further  subdivision  of  Inhabi- 
tants not  Aliens:   A,  Indians;   B,  Africans;  C,  Mixed  Races;  D,  Porto 


BOOK  REVIEWS  549 

Ricans  and  Filipinos.  The  source  from  which  the  great  bulk  of  our 
native  citizenship  is  obtained,  viz:  children  born  in  the  United  States  of 
parents  who  are  citizens,  is  not  mentioned,  perhaps  because  of  the  fact 
that  the  citizenship  of  such  persons  is  obvious.  Under  the  subdivision  of 
Alien  Inhabitants,  the  subject  is  considered  under  the  branches:  A,  of 
Parents  Who  May  Become  Citizens;  B,  of  Parents  Who  May  Not 
Become  Citizens,  and  C,  Election  of  Citizenship,  and  there  is  quite  a  full 
discussion  of  the  imperfectly  understood  doctrine  of  election.  It  may 
be  observed  that  it  appears  to  be  well  settled  under  our  law  that  citizen- 
ship is  conferred  by  the  mere  fact  of  birth  in  the  United  States,  irrespec- 
tive of  the  nationality  of  the  parents  and  whether  the  parents,  if  aliens, 
may  or  may  not  themselves  become  citizens  by  naturalization. 

The  citizenship  of  children  bom  abroad  is  discussed  in  the  memoran- 
diun  imder  the  heads  of:  American  Parents  Permanently  Residing 
Abroad;  A,  Of  Native  Americans;  B,  Of  Naturalized  Americans;  Of 
Americans  Temporarily  Residing  Abroad;  A,  Of  Native  Americans,  B, 
Of  Naturalized  Americans;   and  C,  Election  of  Citizenship. 

There  is  a  full  consideration  of  naturalization,  under  the  following 
heads:  Naturalization  in  Accordance  with  General  Laws,  Naturalization 
by  Naturalization  of  Parent,  Naturalization  by  Virtue  of  Marriage 
Relationship,  Collective  Naturalization  (by  admissiokU  of  a  new  state  into 
the  Union  by  treaty,  and  by  conquest).  This  memorandum  in  relation 
to  naturalization  constitutes  an  exhaustive  digest  of  the  judicial  decis- 
ions on  the  subject  and  shows  an  immense  amount  of  research. 

The  subject  of  expatriation  is  quite  fully  treated  from  a  legal  stand- 
point, and  the  memorandum  is  followed  by  the  text  of  the  laws  of  the 
United  States  on  the  subject  of  citizenship,  from  the  beginning  of  our 
government,  by  a  discussion  of  exterritoriality,  extracts  from  treaties 
with  countries  in  which  the  United  States  exercises  extraterritorial  juris- 
diction, consular  court  regulation,  and  a  table  of  cases  cited  in  the 
appendix. 

Appendix  II  consists  of  a  short  memorandum  on  citizenship  of  states 
of  the  Union,  with  the  pertinent  statutes  of  different  states  as  an 
exhibit. 

Appendix  III  embodies  the  laws  of  foreign  countries  in  relation  to 
citizenship,  expatriation  and  protection. 

Throughout  the  memorandum,  with  one  or  two  slight  exceptions, 
there  are  no  quotations  from  the  opinions  of  secretaries  of  state,  a  fruit- 
ful source  of  authorities  on  most  of  the  subjects  considered.  It  is  pre- 
sumed that  the  reason  for  this  was  the  desire  of  the  members  of  the  board 
to  base  their  recommendations  exculsively  upon  judicial  decisions. 
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The  authorities  here  referred  to  may  be  found  collected  and  classified  in 
John  Bassett  Moore's  monumental  work,  the  International  Law  Digest. 
The  recommendations   made  by  the  board,  in  brief,  were  that  laws 
be  enacted  declaring: 

1.  That  an  American  woman  who  marries  a  foreigner  shall  take  the 
nationality  of  her  husband.  Upon  termination  of  the  marital  relation, 
she  may  revert  to  her  American  citizenship,  if  abroad,  by  registering 
within  one  year  as  an  American  citizen  at  an  American  consulate  or  by 
returning  to  reside  in  the  United  States;  if  she  is  in  the  United  States, 
by  continuing  to  reside  therein.  (This  was  substantially  the  law  of 
citizenship  of  married  women,  as  declared  and  administered  by  the 
department  of  state,  at  the  date  of  the  preparation  of  the  memorandum, 
but  as  there  were  decisions  of  our  courts  both  for  and  against  the  view 
that  the  marriage  of  an  American  woman  to  a  foreigner  conferred  on 
her  the  nationality  of  her  husband;  and  as  the  proposition  that  upon 
the  termination  of  the  marriage  relation,  her  American  nationality 
reverted,  did  not  square  with  the  proposition  that  when  a  citizen  becomes 
an  aUen,  he  can  recover  his  rights  as  a  citizen,  only  by  going  through 
the  forms  which  our  laws  prescribe  for  the  naturalization  of  aliens;  it 
was  very  desirable  that  the  question  should  be  definitely  solved  by 
statute.)  The  act  of  March  2,  1907,  substantially  enacts  into  law  this 
recommendation. 

2.  That  a  foreign  woman  who  acquires  American  citizenship  by 
marriage  to  an  American,  shall  be  assumed  to  retain  the  same  after 
termination  of  the  marital  relation,  if  she  continues  to  reside  in  the 
United  States,  unless  she  makes  formal  renunciation  of  such  citizenship 
before  a  court  having  jurisdiction  to  naturalize  aliens;  and  if  she  pro- 
ceeds abroad  she  may  continue  her  American  citizenship  by  registering, 
within  one  year,  as  an  American  citizen,  before  the  most  convenient 
American  consulate.  (While  the  practice  of  the  department  of  state  had 
been  to  regard  as  a  citizen  of  the  United  States,  after  the  termination 
of  the  marriage,  an  alien  woman  married  to  a  citizen,  there  was  no  mode 
of  renunciation  of  citizenship  prescribed,  and  it  was  difficult  to  determine 
at  what  period  she  ceased  to  be  entitled  to  protection  as  a  citizen  of  the 
United  States  in  the  event  of  her  proceeding  abroad  and  taking  up  her 
residence  there  upon  widowhood.  A  good  result  is  accomplished  by  the 
enactment  of  the  law  (§4  of  act  of  March  2,  1907)  which  follows  the 
wording  of  the  recommendation  of  the  board,  except  that  for  the  last 
clause  is  substituted  the  following: 

or  if  she  resides  abroad  she  may  retain  her  citizenship  by  registering  as  such  before 
a  United  States  consul  within  one  year  after  the  termination  of  such  marital  relation. 
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3.  That  a  non-resident  child  born  without  the  United  States  of  alien 
and  non-resident  parents  shall  be  deemed  a  citizen  of  the  United  States 
by  virtue  of  the  naturalization  of  the  parent;  provided,  however,  that 
such  naturalization  takes  place  during  the  minority  of  such  child,  and 
provided,  further,  that  the  citizenship  of  such  minor  child  shall  date  from 
the  entry  of  such  minor  into  the  United  States  permanently  to  reside 
therein.  The  phrase  "dwelling  in  the  United  States"  in  §2172  of  the 
Revised  Statutes,  has  been  so  variously  construed  by  the  courts  and 
secretaries  of  state,  that  legislation  was  essential  to  determine  the  intent 
of  the  framers  of  the  law.  The  substantial  recommendation  of  the  board 
is  embodied  in  §5  of  the  act  of  March  2,  1907,  which  reads  as  follows: 

That  a  child  bom  without  the  United  States  of  alien  parents  shall  be  deemed  a 
citizen  of  the  United  States  by  virtue  of  the  naturalization  of  or  resumption  of 
American  citizenship  by  the  parent:  provided,  that  such  naturalization  or  resump- 
tion takes  place  during  the  minority  of  such  child;  and  provided,  further,  that  the 
citizenship  of  such  minor  child  shall  begin  at  the  time  such  minor  child  begins  to 
reside  permanently  in  the  United  States. 

4.  That  an  American  citizen  may  be  assumed  to  have  expatriated 
himself:  (1)  When  he  obtains  naturaUzation  in  a  foreign  state.  (2) 
When  he  engages  in  the  service  of  a  foreign  state  and  such  service 
involves  the  taking  of  an  oath  of  allegiance  to  such  state.  (3)  When  he 
becomes  domiciled  in  a  foreign  state,  and  such  domicile  shall  be  assumed 
when  he  has  resided  in  a  foreign  state  for  five  years  without  intent  to 
return  to  the  United  States;  but  an  American  citizen  residing  in  a  foreign 
state  may  overcome  the  presumption  of  expatriation  by  competent 
evidence  produced  to  a  diplomatic  or  consular  oiHBcer  of  the  United  States 
under  such  rules  and  regulations  as  the  president  shall  prescribe.  That 
any  person  who  shall  have  accomplished  expatriation  in  the  manner 
above  set  forth  shall,  in  order  to  reacquire  American  citizenship,  be 
required  to  comply  with  the  laws  applicable  to  the  naturalization  of 
aUens.  And  the  exercise  of  the  right  of  an  American  citizen  to  expatri- 
ate himself  shall  only  be  permitted  or  recognized  in  time  of  peace.  The 
act  of  March  2,  1907,  §2,  while  using  briefer  phraseology,  comprehends 
the  essential  features  of  the  board's  recommendation.     Its  language  is: 

Any  American  citizen  shall  be  deemed  to  have  expatriated  himself  when  he  has 
been  naturalized  in  any  foreign  state  in  conformity  with  its  laws,  or  when  he  has 
taken  an  oath  of  allegiance  to  any  foreign  state.  When  any  naturalized  citizen 
shall  have  resided  for  two  years  in  the  foreign  state  from  which  he  came,  or 
for  five  years  in  any  other  foreign  state  it  shall  be  presumed  that  he  has  ceased  to 
be  an  American  citizen  and  the  place  of  his  general  abode  shall  be  deemed  to  be  his 
place  of  residence  during  said  years:  Provided,  however,  that  such  presumption 
may  be  overcome  on  the  presentation  of  satisfactory  evidence  to  a  diplomatic  or 


552  THE   AMERICAN   JOURNAL   OF   INTERNATIONAL   LAW 

ooosular  officer  of  the  United  States,  under  such  rules  and  regulations  as  the  depart- 
ment of  state  shall  prescribe:  and  provided  also,  that  no  American  citisen  shall  be 
allowed  to  expatriate  himself  when  this  country  is  at  war. 

5.  That  every  male  child  being  an  American  citizen  resident  abroad 
who  desires  to  enjoy  the  protection  of  this  government  be  required  upon 
reaching  the  age  of  eighteen  years  to  record  at  the  most  convenient 
American  consulate  his  intention  to  become  a  resident  and  remain  a 
citizen  of  the  United  States,  and  to  take  the  oath  of  alliance  upon  at- 
taining his  majority;  and  that  an  American  citizen  residing  continuously 
outside  of  the  United  States  for  more  than  one  year  be  required  to  register 
in  a  similar  manner,  at  least  once  each  year,  his  name  and  place  of  resi- 
dence, date  and  place  of  birth,  nationality  of  parents,  occupation,  and 
last  place  of  residence  in  the  United  States,  and  to  give  solemn  assur- 
ance of  his  continued  allegiance  to  the  United  States  and  of  his  intention 
to  return  thereto.  Section  6  of  the  act  of  March  2,  1907,  passed  in 
pursuance  of  this  recommendation,  provides: 

That  all  children  bom  outside  the  limits  of  the  United  States  who  are  citizens 
thereof  in  accordance  with  the  provisions  of  §1993  of  the  Revised  Statutes  of  the 
United  States  and  who  continue  to  reside  outside  the  United  States  shall,  in  order 
to  receive  the  protection  of  this  government,  be  required  upon  reaching  the  age  of 
eighteen  years  to  record  at  an  American  consulate  their  intention  to  become  residents 
and  remain  citizens  of  the  United  States  and  shall  be  further  required  to  take  the 
oath  of  allegiance  to  the  United  States  upon  attaining  their  majority. 

It  will  be  noticed  that  the  application  of  this  provision  of  the  law  is  con- 
fined to  children  bom  outside  the  United  States,  thus  showing  that 
congress  intended  to  dififerentiate,  in  this  respect,  between  those  bom 
abroad  and  those  bom  in  the  United  States. 

6.  That  the  secretary  of  state  be  authorized,  under  such  rules  and 
regulations  as  the  president  shall  prescribe,  to  extend  the  protection  of 
this  government  and  to  issue  qualified  passports  to  those  who,  have 
made  the  declaration  of  intention  to  become  citizens  of  the  United  States 
in  accordance  with  the  requirements  of  the  act  approved  June  29,  1906, 
and  who  go  abroad  for  brief  sojourn,  such  protection  and  passports  not 
to  be  effective  in  the  country  of  the  origin  of  the  declarants  and  not  to  be 
granted  to  those  who  have  resided  in  the  United  States  for  a  period  of 
less  than  three  years.  This  recommendation  was  enacted  into  law  (§1, 
act  of  March  2,  1907),  in  this  language: 

The  secretary  of  state  shall  be  authorised  in  his  discretion,  to  issue  passports  to 
persons  not  citizens  of  the  United  States  as  follows:  Where  any  person  has  made 
a  declaration  of  intention  to  become  a  citizen  of  the  United  States  as  provided  by 
law  and  has  resided  in  the  United  States  for  three  years,  a  passport  may  be  issued 
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to  him  entitling  him  to  the  orotection  of  the  government  in  any  foreign  country: 
provided,  that  such  passport  shall  not  be  valid  for  more  than  six  months  and  shall 
not  be  renewed,  and  that  such  passport  shall  not  entitle  the  holder  to  the  protection 
of  this  government  in  the  country  of  which  he  was  a  citizen  prior  to  making  such 
declaration  of  intention. 

This  provision,  qualified  and  limited,  as  it  is,  may  serve  a  useful  purpose. 
The  only  question  that  could  properly  be  raised  with  reference  to  it,  is  as 
to  the  right  of  this  government  to  intervene  to  protect,  in  a  country  not 
of  declarant's  origin,  one  who  is  not  a  citizen  of  the  United  States. 

The  recommendation  of  the  board  that  the  secretary  of  state  be  author- 
ized to  issue  certificates  of  nativity  to  natural-born  citizens  of  the 
United  States,  temporarily  resident  abroad,  or  who  intend  temporarily 
to  reside  abroad  for  legitimate  purposes,  setting  forth  the  place  of  their 
origin,  date  of  birth,  and  place  of  permanent  residence  in  the  United 
States,  which  was  designed  to  meet  an  actual  local  requirement  for  pur- 
poses of  identification,  failed  of  enacment  into  law. 

The  further  recommendations  that,  in  order  to  prevent  abuse  of 
American  passports  in  foreign  countries,  it  be  ordered  that  in  future  all 
passports  shall  be  issued  only  by  the  department  of  state,  to  be  valid  for 
two  years,  and  subject  to  a  single  extension  for  a  like  additional  period 
by  diplomatic  and  certain  consular  officers  of  the  United  States;  and  that 
the  diplomatic  officers  of  the  United  States  be  instructed  to  open  nego- 
tiations with  the  governments  to  which  they  are  accredited,  extending 
and  perfecting  the  treaty  relations  of  the  United  States  with  respect  to 
the  rights  of  Americans,  in  order  to  secure  to  our  citizens  rights  and 
privileges  in  accordance  with  the  recommendations  of  the  board;  will, 
it  is  understood,  be  carried  into  effect  by  executive  action. 

The  report  of  this  board,  remarkable  both  on  account  of  its  compre- 
hensiveness and  the  fact  that  so  many  of  its  recommendations  were  so 
soon  written  into  law,  is  highly  creditable  alike  to  the  able  gentlemen 
who  were  responsible  for  its  preparation,  and  to  the  department  under 
which  they  serve. 

Frederick  Van  Dyne. 
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Die  Kodifikation  des  Automobilrechts,  By  Dr.  Fr.  Meili,  Professor  in 
the  University  of  Zurich.  Vienna;  Mansche  Hof-Verlags.  iv,  pp. 
188.     1907. 

Automobile  Regtdations  of  France  and  Other  Countries.  By  H.  Cleve- 
land Coxe,  Deputy  Consul  General  of  the  United  States  at  Paris. 
Paris  and  New  York:  Bretano.     pp.82.     1906. 

Mr.  Coxe,  in  his  useful  and  carefully  prepared  book,  happily  applies 
the  adjective  "nomadic''  to  that  new  vehicle  which  we,  in  common 
with  the  greater  part  of  the  world,  call  the  "  automobile. "  The  appear- 
ance on  the  highways  of  the  world  of  this  mechanical  nomad,  which  will 
in  all  likelihood  have  crossed  the  border  from  another  state  or  nation  a 
few  hours  previously  and  whose  occupants  may  be  foreigners  bound  for 
some  distant  state  or  nation,  raises  questions  concerning  the  need  of 
uniformity  in  the  rules  governing  highway  traffic  analogous  to  those 
which  arise  out  of  sea  traffic.  Consequently,  Mr.  Coxe  finds  it  necessary 
to  include  the  automobile  regulations  of  other  countries  along  with 
those  of  France.  The  British  royal  commission  on  motor  cars,  which 
made  its  report  in  1906,  includes  a  survey  of  the  automobile  regulations 
of  Europe,  as  a  part  of  the  basis  of  its  recommendations;  and  Dr.  MeiU 
codifies  all  the  existing  regulations  of  this  country  and  Europe  (using 
Mr.  X.  T.  Huddy's  recent  American  book  on  The  Law  of  Automobiles  as 
his  American  source),  and  draws  conclusions  concerning  the  interstate 
and  international  action  necessary  to  control  this  mechanical  nomad 
and  make  it  beneficent. 

From  the  books  above  mentioned  the  following  definition  of  an  "auto- 
mobile'* in  this  technical  sense — the  nomadic  automobile — may  be 
derived:  It  is  a  machine  which  accomplishes  locomotion  on  the  land,  by 
means  of  a  power  stored  or  generated  within  itself,  without  the  aid  of  any 
structure  attached  to  the  land,  and  which  is  of  such  size,  weight,  resili- 
ency and  compactness  as  to  be  capable  of  carrying  persons  comfortably 
and  things  securely  for  long  distances  at  high  speed,  without  injury  to 
persons,  things,  or  road  surfaces  and  without  injury  to  itself,  by  means  of 
a  source  of  power  universally  and  cheaply  to  be  obtained  and  easily  to  be 
carried. 

An  examination  of  the  documents  referred  to  in  the  books  above 
named, shows  that  automobile  machines  not  conforming  to  these  require- 
ments tend  more  and  more  to  be  classified  under  special  names  other  than 
"automobile."  In  Great  Britain  there  appears  to  be  a  tendency  to 
apply  the  term  "motor  car"  solely  to  the  nomadic  automobile,  although 
in  existing  legislation  it  has  a  wider  sense. 

All  the  writers  in  considering  the  question  of  regulation  of  automobiles, 
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necessarily  treat  of  the  prevention  of  injury  by  inspection  of  machinery 
and  equipment,  by  examination  of  operators,  and  by  passports,  of  civil 
remedies  for  injury  to  person  or  property,  of  criminal  punishment  for 
violation  of  law  and  of  taxation.  The  codification  made  by  Dr.  Meili  of 
existing  regulations  on  all  these  subjects  is  very  complete.  At  the  end 
of  his  book.  Dr.  Meili  takes  up  the  international  questions  arising  out  of 
the  nomadic  character  of  the  machine.  His  conclusions  concerning  the 
action  necessary  to  be  taken  in  the  interests  both  of  the  automobilists 
and  the  pubhc  are  as  follows  (pp.  183-185) : 

The  action  which  is  first  and  most  urgently  required  is,  to  formulate  a  uniform 
law  concerning  the  operation  of  automobiles,  defining  the  rights  and  duties  of  public 
officials  and  private  persons  in  this  respect.  Everywhere  the  public  and  the  auto- 
mobilists are  alike  interested  in  having  that  done  which  will  render  life  and  property 
secure,  and  it  ought  not  to  be  impossible  to  bring  about  such  action  as  is  necessary 
to  accomplish  this  object;  that  is,  to  agree  concerning  proper  requirements  concern- 
ing construction  and  equipment  to  be  complied  with  before  permission  to  operate 
the  machine  can  be  granted,  concerning  the  rules  of  the  road,  concerning  signs  and 
signals  and  concerning  the  manner  of  ascertaining  the  qualifications  of  those  who  wish 
to  operate  automobiles.  These  are  matters  regarding  which,  diversity  of  regulation 
becomes  more  and  more  unendurable.  On  these  subjects  it  is  possible  to  develop 
a  unity  of  sentiment,  because  necessity  compeb  all  the  diversely  affected  interests 
to  concur  in  these  respects  for  the  common  safety,  and  because  it  is  necessary  that 
there  should  be  an  agreement  in  these  respects  in  order  that  the  automobile  may 
perform  beneficent  functions  to  the  community  at  large. 

The  second  action  necessary  is  to  determine  the  status  of  the  automobile  in  inter- 
national law,  as  a  basis  for  reasoning  with  respect  to  those  matters  which  cannot 
now  be  agreed  upon. 

The  third  and  final  stage  of  the  worry  will  consist  in  determining  the  juridical  status 
of  the  automobile  and  the  special  duties  and  liabilities  growing  out  of  the  ownership 
and  operation  of  the  machine.  Liocal  legislation  will  be  ineffective  until  there  is  a 
general  agreement  on  principles.  The  states  and  nations  must  unite  on  a  standard 
of  legislative  action  respecting  automobiles  as  the  only  means  of  avoiding  legislation 
founded  on  wholly  diverse  principles.  In  the  nature  of  the  case,  there  is  no  possi- 
bility of  framing  an  automobile  law  from  a  strictly  national  standpoint. 

Of  the  correctness  of  Dr.  Meili's  conclusions  there  can,  it  would  seem, 
be  no  doubt.  The  possibihty  of  there  appearing  at  any  time  upon  any 
highway  in  the  world  a  powerful  and  rapidly  moving  vehicle  owned  and 
operated  by  persons  foreign  to  the  region,  necessitates,  for  the  safety  of 
all  concerned,  a  standard  of  safe  construction  and  equipment  for  such 
vehicles,  and  a  mutual  understanding  on  the  part  of  all  concerned 
respecting  rules  of  the  road,  signs  and  signals,  so  that  all  concerned  may, 
in  every  emergency,  have  an  instantaneous  and  almost  instinctive  per- 
ception of  their  respective  rights  and  duties,  and  may  act  accordingly. 
Such  uniform  precautionary  measures  and  such  uniform  rules  and 
standards  can  of  course  only  be  established  by  interstate  and  interna- 
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tioiud  agreanents*  wfaidi  would  however,  in  many  cases  require  to  be 
adopted  or  carried  into  effect  by  legislation. 

Alphkus  Hexrt  Sxow. 

A  Huiary  of  Dijiomaey  tn  the  InUmaiumal  Dertiopmeni  of  Europe.     By 
David  Javne  mil.  LL.D.    VoLiL 

Tke  EMUMiAmeni  of  Territorial  Satereiffmt^.     Whh  maps  and  tables. 
Longmans,  Green  A  Co.     1907. 

To  judge  a  work  fairly  one  must  get  the  authcM^s  point  of  view. 
Thb  is  true  in  all  art.  We  must  stand  with  the  artist  and  get  a  true 
understanding  of  the  ^>iritual  truth  be  intended  to  portray.  One  may 
difftf  with  the  principle,  may  deny  the  correctness  of  the  conception,  but 
it  remains  true  that  to  be  fair  one  must  accept  the  the(»y  of  the  author 
and  then  say  whether  in  his  work  be  has  deariy  and  strong  {Resented 
and  f airiy  attained  his  ideaL  .\nd  so  in  estimating  this  littfary  mxk 
we  take  the  author's  standpoint,  accept  his  statement  (rf  the  task  be  set 
before  himself,  and  try  to  determine  whether  the  object  has  been 
attained. 

Doctor  Hill  in  his  second  volume  of  the  History  of  Eurc^>ean  Dipk>- 
macv  savs  that  it  is  to  be 

mn  acooazu  of  the  political  dereloiMiient  of  Eorape  reguded  firam  the  inlet  national 
point  ot  riev.  in  which  the  wnphaew  u  Uid  upon  drpinmitie  policy  and  action  rather 
than  upon  militaiy 


The  reader  is  then  warned  to  divest  himself  of  the  present  day  conception 
of  diplomacy  as  having  **  the  nKxiem  accessories  of  organised  chancrileries 
and  permanent  missions/'  and  look  for  the  *^  essence  of  diplomacy  as 
seen  in  the  intellectual  and  spiritual  forces  represented  in  plans  and 
and  purposes  and  policies  of  nations/'  developed  and  made  prevalent 
through  the  issue  of  all  agencies,  even  armies  and  navies,  to  accomplish 
designed  results.  He  deals  with  the  psycholocical  factors  '*  in  moments 
of  creative  action"  and  not  with  the  mere  historv  of  militarv  conflicts 
which  may  or  may  not  have  been  the  agencies  employed  to  bring  about 
the  result  intended  by  men  of  great  spiritual  force.  These  men.  who 
were  real  diplomatists,  did  not.  perhaps,  wear  the  straps  and  spangles  of 
niili:ar>'  heroes,  nor  bear  arms  upon  bloody  banle  fields;  their  weapoxis 
were  ideas,  and  they  won  supremacy 

by  skillfully  acting  upon  the  fahh.  hopes,  fean;^  affectiooa.  and  ideals  of  manidnd 

and  through  constancy  to  imperial  ideas  brought  states  and  empires  into 
being  and  power.     The  volume  is  entitled.  The  Establishment  of  Terri- 
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tonal  Sovereignty,  it  begins  with  the  semi-independent  powers  and 
follows  historically  the  international  development  of  Europe,  clearly 
indicating  the  spiritual  forces  that  were  dominant  and  persuasive  in 
evolving  these  powers  into  modern  states.  There  were  wars  and  bloody 
battles  in  this  process,  enough  of  them,  but  behind  it  all  and  through  it 
all  there  was  the  ever  present  designer,  in  the  shadows  perhaps,  weaving 
the  threads  of  black  and  white,  red  and  gold,  into  the  tapestries  which 
were  to  be  the  "covering  of  earth."  These  designers  were  not  always 
far-sighted;  the  ends  they  sought  were  not  always  wise  or  patriotic,  but 
they  ruled  men  and  nations  by  their  intellectual  power  and  their  ability 
to  make  their  own  ideas  prevalent.  It  is  the  conflict  of  ideas  and  the 
triumph  of  policies  that  is  supremely  interesting,  and  the  ends  attained 
through  these  intellectual  forces  are  far  more  important  and  enduring 
than  are  the  results  secured  by  war.  They  have  fewer  wrongs  to  be 
avenged,  no  wounds  to  be  healed.  The  lesson  to  be  learned  out  of  it  all 
is  that  these  intellectual  forces  are  greater  than  armies;  and  the  results 
of  diplomacy  are  more  far-reaching  than  of  those  merely  physical  activi- 
ties represented  in  the  movements  of  armies  and  navies.  Reading  this 
volume  with  this  understanding  of  its  purposes;  considering  these 
spiritual  influences  as  the  essence  of  diplomatic  action,  we  find  this 
history,  like  Elisha's  mountain,  full  of  horses  and  chariots  of  fire.  This 
volume  begins  with  the  Anglo-French  quarrel  (1313),  and  ends  with  the 
congress  and  peace  of  Westphalia  (1648).  It  deals  with  the  relations  of 
France,  Spain,  Germany,  England  and  Italy,  the  growth  of  the  reforma- 
tion and  the  development  of  early  permanent  international  traditions. 

Italy  was  the  battlefield  but  the  prize    *    *    *    was  the  primacy  of  Europe. 

At  the  beginning  of  this  period  the  papal  mediation  and  influence  are 
clearly  and  impartially  told.  Then  follow  the  decline  of  the  papal 
power,  the  passing  of  mediaevalism  and  the  rising  of  national  sentiments 
and  life. 

The  important  part  which  commerce  and  trade  played  in  strengthen- 
ing national  power  and  bringing  about  negotiations  and  treaties,  those 
products  of  diplomacy,  is  well  illustrated  in  the  account  of  the  rise  of  the 
Hanseatic  league,  a 

government  without  territory,  an  influence  surpassing  that  of  most  of  the  kingdoms 
within  whose  borders  it  carried  on  trade. 

It  maintained  armies  and  navies,  and  was  a  power  that  existed  for  years, 
and  while  it  may  not  have  been  a  determining  force  in  national  develop- 
ment, it  taught  the  nations  the  necessity  of  conserving  commercial 
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interests  and  giving  at  least  police  protection  to  commercial  activities. 
The  material  side  of  civic  life  then  b^an  to  receive  attention  from  govern- 
ments, and  the  church,  which  had  sought  world-wide  dominion,  had  to 
give  way  in  the  field  of  organized  governments  to  the  nations  then  rising 
into  life  and  power.  With  the  French  expansion,  Italian  diplomacy, 
that  is,  Italian  methods  and  conceptions,  began  to  extend  over  Europe, 
bringing  about  a  gradual  transformation*  "Political  equilibrium," 
which  had  served  to  preserve  the  peace  of  Italy,  became  a  political 
theory  among  the  nations  of  Europe,  and,  perhaps,  their  only  hope  of 
safety.  Diplomacy  thus  worked  out  the  problem  of  controlling  nations 
by  intellectual  association.  The  struggle  for  supremacy  in  Italy  and 
the  international  influence  of  the  reformation  are  told  with  an  accuracy 
and  clearness  that  hold  the  reader's  attention  and  make  the  influence  and 
power  of  diplomacy  apparent  at  every  point.  The  rise  of  the  city-states 
in  Italy  and  the  national  monarchies  in  Europe  produced  some  new 
political  theories  and  opened  a  wide  field  for  diplomatic  activity. 
Machiaveili's  political  philosophy  (?)  receives  attention  and  at  least  one 
good  result  of  his  works  is  discovered  by  Doctor  Hill.     He  say^: 

By  ssrstematically  epitomiiing  the  theory  of  perBonal  despotism ,  Machiavelli 
made  an  important  contribution  to  ita  final  overthrow. 

The  last  chapter  gives  the  conception  of  the  state  as  sovereign,  the 
genesis  of  international  jurisprudence,  and  the  significance  of  the  Thirty 
Years'  War.  The  volume  concludes  with  the  inception,  organization 
and  conclusion  of  the  congress  and  peace  of  Westphalia. 

The  facts  of  history  are  given  in  a  clear,  dispassionate  and  interesting 
stvle  characteristic  of  Doctor  Hill's  treatment  of  historical  matter.  The 
actors  are  all  upon  the  scene  and  their  parts  are  well  spoken  while  the 
spiritual  forces  are  prominent  factors  before  the  reader. 

This  work  is  a  large  contribution  to  systematized  knowledge,  giving  a 
clear  conception  of  the  field  of  diplomacy  and  strengthening  the  faith 
that  the  dav  will  come  when  all  international  relations  will  be  fixed  and 
governed  by  diplomatic  intercourse.  The  international  policemen, 
armies  and  navies,  will  still  be  needed  for  the  lawless,  the  revolutionist 
and  the  pirate,  but  the  law-abiding  people  of  every  civilized  country  will 
settle  their  international  differences  by  peaceful  methods  and  before 
international  tribunals.     This  is  the  final  goal  of  diplomacy. 

Charles  Willis  Needham. 

Droit  International,  Les  lois  de  la  guerre  et  la  neutraliti.  Par  Femand 
Verraes.     (Bruxelles:  Schepens.     1906.     2  vols.)     In  his  preface,  M. 
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Verraes  says  that  it  is  a  fundamental  error  to  deduce  international  law 
from  international  practice;  in  his  view,  international  law  is  a  moral 
science  in  which 

practice  alone  has  real  value  when  it  is  founded  on  justice  and  reason;  reason  and 
conscience  have  here,  as  for  other  branches  of  law,  supreme  authority. 

A  work  constructed  on  these  principles  may  have  some  value  as  a 
treatise  on  international  morality;  it  is  not  international  law.  The 
author  neglects  the  precedents  of  international  practice  and  constructs 
a  treatise  which  mingles  in  a  confused  mass  what  is  international  law  and 
what  he  thinks  should  be  international  law.  The  result  is  worthless 
for  practical  purposes.  The  work  is  also  open  to  the  criticism  of  lack  of 
proportion;  some  important  subjects  are  omitted,  and  others  are  inade- 
quately discussed;  the  treatment  of  the  law  of  war  on  land  is  the  best  in 
the  work,  for  here  the  author  deals  with  the  positive  principles  laid  down 
by  the  Hague  convention  for  the  regulation  of  that  subject. 

Older  treatises  are  freely  quoted  where  they  sustain  the  author's  views, 
but  there  is  practically  no  reference  to  later  treatises,  or  to  recent  mono- 
graphic literature.  Such  works  as  Perel's  Das  international  ofifentliche 
Seerecht,  and  Kleen's  Lois  et  usages  de  la  neutrality  could  have  been 
consulted  to  much  advantage.  ^    p    Dodd 

Lettres  et  papiers  du  Chancelier  Comte  de  Nessdrode.  1760-1850, 
Publics  et  annot^s  avec  une  introduction  par  le  comte  A.  de  Nesselrode. 
(v.  1-4.  Paris:  A.  Lahure.  1904-05.)  The  publication  of  Nesselrode's 
papers  and  correspondence  is  an  important  event  in  the  field  of  Euro- 
pean diplomatic  history  of  the  nineteenth  century.  The  first  four 
volumes  reach  1812,  hardly  the  beginning  of  Nesselrode's  important 
diplomatic  career,  and  the  later  volumes  will  be  awaited  with  much 
interest. 

La  doctrine  de  Monroe  et  VAmirique  Latine.  Par  Daniel  Antokoletz. 
(Paris:  Emile  Larose.  1905.  pp.  iii,  208.)  This  is  a  doctoral  disser- 
tation written  in  a  spirit  decidedly  hostile  to  the  United  States.  The 
author  regards  the  policy  of  the  United  States  as  one  of  constant  aggres- 
sion against  the  weaker  American  states.  His  positive  suggestions  are 
embodied  under  the  title  Le  p^ril  nord-am^ricain  et  son  remade  possible, 
in  which  he  urges  the  formation  of  a  confederation  of  the  states  of  Central 
and  South  America. 

Commerce  in  war.  By  L.  A.  Atherly-Jones,  assisted  by  H.  H.  L. 
Bellot.  (London:  Methuen  and  Co.  1907.)  This  work  it  intended,  in 
the  words  of  the  authors,  ' 
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to  provide  a  full  exposition  of  the  rules  of  international  law  which  gorem  the  eom- 
mercial  relations  of  the  subjects  of  neutral  and  bdligoent  states. 


It  will  be  reviewed  in  a  later  number  of  the  Journal. 

Volume  ii,  no.  4  of  the  ReviMa  de  derecho  intemacional  y  politica  exterior 
is  given  up  almost  entirely  to  pi^rs  upon  the  Moroccan  conference  at 
Algeciras. 

La  codification  du  droit  irUemational  privi,  BuUetin  des  confirencee  de 
la  Haye,  \s  a  new  periodical  publication  in  the  field  of  private  interna- 
tional law.  It  is  edited  by  the  well-known  scholar,  T.  M.  C.  Asser,  and 
is  published  at  the  Hague  by  Helinf ate,  under  the  auspices  of  the  govern- 
ment of  the  Netherlands. 

Professor  E.  J.  Benton  of  Adelbert  College  is  Albert  Shaw  lecturer 
upon  international  law  and  diplomacy  at  the  Johns  Hopkins  University 
for  1906-1907.  His  lectures  upon  Questions  of  International  Law  and 
Diplomacy  involved  in  the  Spanish-American  War  will  be  issued  in  book 
form  by  the  Johns  Hopkins  University  Press. 

Professor  Joseph  Delpech  has  an  extensive  article  in  the  Revue  Gini- 
rale  de  droit  international  public  for  November  -December,  1906,  upon  the 
recent  conference  (June-July,  1906)  for  the  revision  of  the  Geneva  con- 
vention. The  article  covers  nearly  a  hundred  pages  and  forms  an  exten- 
sive commentary  upon  the  work  of  the  conference. 

A  recent  German  work  which  should  be  of  much  interest  to  Americans 
is:  Fahnenftucht  und  Verletzung  der  Wehrpflicht  durch  Ausu:anderung. 
Fine  rechtwissenschaftliche  und  politische  Studie  zu  den  Deutsch-ameri- 
kanischen  Bancroftvertrdgen,  by  Ludwig  Bendix.  (Leipzig:  Duncker 
and  Humbolt.  1906.  pp.  xxx,  540.)  This  book  will  be  renewed  in  a 
later  number  of  the  Journal. 

Ernest  Denis,  La  jondation  de  V empire  allemand.  (Paris:  Armand 
Colin.  1906.  pp.  viii,  528),  is  largely  a  study  of  the  diplomatic  historj-  of 
the  unification  of  Germanv. 

Das  Kriegsrecht  zu  Lande  in  seiner  neuesten  Gestaltung  by  Albert  Zom 
(Berlin:  Heymann.  1906),  will  be  re\'iewed  in  a  later  number  of  the 
Journal. 

The  History  of  the  Papacy  in  the  XIX  Century,  by  Dr.  Fredrik  Nielsen 
Translated  under  the  direction  of  Arthur  James  Mason.  (New 
York:  E.  P.  Dutton  and  Co.     1906.     2  vok.)     This  is  a  translation  of 
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a  work  by  a  learned  Danish  scholar.  The  history  has  reached  the  year 
1878,  and  another  volume  is  planned  to  cover  the  papacy  of  Leo  XIII. 
The  volumes  now  translated  contain  much  of  interest  to  the  student  of 
recent  diplomatic  history. 

Reviews  will  appear  in  a  subsequent  number  of  the  Journal  of  the 
following  works: 

International  Law,  A  treatise  by  L.  Oppenheim,  LL.D.  2  vols., 
1905-1906.     Longmans,  Green  and  Company. 

T?ie  International  Law  and  Diplomacy  of  the  Russo-Japanese  War. 
By  Amos  S.  Hershey,  Ph.D.    The  Macmillan  Company.      1906. 

The  Austinian  Theory  of  War.  By  W.  Jethro  Brown.  John  Mur- 
ray, 1906. 


PERIODICAL  LITERATURE  OF  INTERNATIONAL  LAW 
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D^cembre,  1906.    Chadea  Miehd.    Rev.  politique  et  pariementaire,  5/:49  (Jan. 

10, 1907). 
Afghanistan  and  its  ruler.    Ametr  Ali,    Nineteenth  Century,  Jan.,  1907. 
Aliens  Act,  attack  on  the.     WQUam  Evana  Oordon.    National  Review,  Nov.,  1906. 
Arbitral  awards,  enforcement  of  international.    Atda  OerUium.    Law   liag.   and 

Rev.  SB:155  (Feb.  1907). 
Arbitration.    Why  the  United  States  obstructs  international  arbitration.    Edward 

L.  Andrews,    North  Am.  Rev.  18S:SG2  (Nov.  21,  1906). 
Austria,  rdle  of,  in  European  policy.    Demdriua  C.  Bovlger,    North  Am.  Rev.  18S: 

1229  (Dec.  21,  1906). 
Ausfno-iSema.    Le  oonflit  austro-serbe.    Rerii  Pinon.    Revue  des  deux  mondes, 

Feb.,  1907. 
Black  Warrior  AfiFair.    Henry  L.  Janee,    Am.  Hist.  Rev.  /f  :280  (Jan.,  1907). 
Bvigaria,    Les  6v6nement8  de  Bulgarie  et  de  Roum^lie  orientale  au  point  de  vue 

de  droit  international.    Michd  S.  Ktbedqy,    Rev.  de  droit  international,  2* 

s^rie,  9:5. 
Coal,    Value  of  anthracite  in  naval  war.    R,  D,  Evans,    North  Am.  Rev.  1^4:246 

(Feb.  1,  1907). 
Collisions.    Should  the  proposed  treaty  on  collision  be  made  the  law  of  the  United 

States.     Frederic  Cunningham,     Am.  Law.  Rev.  ^:671   (Sept.-Oct.   1906). 
Commerce.    Der  staatliche  Rechtsguterschuts  auf  hoher  See.    Albert  Zom,    Archiv 

f ur  Offentliches  Recht,  f  i  :272. 
Congo  Free  State.    Hannis  Taylor,    Am.  Law  Rev.  41:102  (Jan.-Feb.  1907). 
Consuls,    Notre  commerce  d'exportation.    II.    La  r^forme  consulaire.    Georges 

Gerald.    Rev.  politique  et  parlementaire,  51:244  (Feb.  10,  1907). 
Consuls,    The  American  consul  and  American  trade.    John  Ball  Osborne.    Atlantic, 

Feb.,  1907. 
Current  notes  on  international  law.     T,  Baty.    Law  Mag.  and  Rev.  5f  :197  (Feb., 

1907). 
Dedaration  of  war.     La  declaration  de  guerre  est-elle  requise  par  le  droit  positif. 

Devrait-elle  I'dtre.     C,  Dupuis,    Rev.  g^n.  de  droit  int.  pob.,  13:725. 
Disarmament.    Limitation  des  armements  militaires  et  navales.     Maurice  Gobin. 

Rev.  g^n,  de  droit  int.  pub.  75:736. 
Egyptian  capitulations  and  their  reform.    Juridical  Rev.,  18:235.     (Oct.  1906). 
Geneva  convention.    La  conference  de  la  revision  de  la  convention  de  Geneve  (11 

juin/6  juillet,  1906).    J.  Ddpech.    Rev.  g^n  droit  int.  pub.,  15:629. 
Geneva  convention.    La  revizione  della  convenzione  di  Ginevra.    L.   Vannutelli, 

Rivista  di  diritto  intemazionale,  1:421. 
German  designs  on  Holland  and  Belgium.     Yves  Guyot.     North  Am.  Rev.  1^^;22 

(Jan.  4,  1907). 
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Hague  international  peace  conference,  plans.    New  En^and  Mag.,  Jan.,  1907. 
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Pacific  coast  and  the  orient.    Senator  George  C.  Perkins.     Independent,  Feb.  21, 
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Prostitution.    Das  intemationale  Verwaltungsab  konunen  gegen  den  Mftdchenhandel. 
Rehm.    Zeitschrift  fiir  Vfilkerrecht  und  Bundesstaatsrecht,  7:446. 
Protectorates,  spheres  of  influence  and.     Hannis  Taylor.    Am.  Law  Rev.  41:92 
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Rio  de  Janeiro.    The  third  international  conference  of  American  States.    Paid  8m 

Reinsch.    Am.  Political  Science  Rev.  i:187  (Feb.,  1907). 
Russia.    La  Russie  et  la  Porte  Ottomane  de  1812  k  1826.    Gr^goire  YaksMUk. 

Revue  historique,  93:74. 
Russo-Japanese  war.    Northeastern  Asia  after  the  war.    Alexander  Ular,     Con- 
temporary, Feb.,  1907. 
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(Feb.,  1907). 
Schooling  rights  under  our  treaty  with  Japan.    Simeon  E.  Baldwin.    Columbia  Law 

Review,  7:85  (Feb.,  1907). 
The  treaty-making  power  and  the  reserved  sovereignty  of  the  states.     Arthur  K, 
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